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SUPREME  COURT  COMMISSIONERa 


(Laws  1893,  chapter  16,  page  150.) 


Section  1.  The  supreme  court  of  the  state,  immediately 
upon  the  taking  effect  of  this  act,  shall  appoint  three  per- 
sons, no  two  of  whom  shall  be  adherents  to  the  same  po- 
litical partjy  and  who  shall  have  attained  the  age  of  thirty 
years  and  are  citizens  of  the  United  States  and  of  this 
state,  and  regularly  admitted  as  attorneys  at  law  in  this 
stati",  and  in  good  standing  of  the  bar  thereof,  as  commis- 
sioners of  the  supreme  court. 

Sec.  2.  It  shall  be  the  duty  of  said  commissionelrs,  un- 
der such  rules  and  regulations  as  the  supreme  court  may 
adopt,  to  aid  and  assist  the  court  in  the  performance  of  its 
duties  in  the  disposition  of  the  numerous  cases  now  pend- 
ing in  said  court,  or  that  shall  be  brought  into  said  court 
during  the  term  of  office  of  such  oommissiouers. 

Sec.  3.  The  said  commissioners  shall  hold  office  for  the 
period  of  three  years  from  and  after  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice  of 
the  law.  They  shall  each  receive  a  salary  equal  to  the 
salary  of  a  judge  of  the  supreme  court,  payable  at  the  same 
time  and  in  the  same  manner  as  salaries  of  the  judges  of 
the  supreme  court  are  paid.  Before  entering  upon  the  dis- 
charge of  their  duties  they  shall  each  take  the  oath  pro- 
vided for  in  section  one  (1)  of  article  fourteen  (14)  of  the 
constitution  of  this  state.  All  vacancies  in  this  commis- 
sion shall  be  filled  in  like  manner  as  the  original  appoint- 
ment 

Sec.  4.  Whereas  an  emergency  exists,  this  act  shall  take 
effect  and  be  in  force  from  and  after  its  passage  and  ap- 
proval. 

Approved  March  9,  A.  D.  1893. 
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Adopted  Jakuabt  i,  18M. 


1.  [Sittings  of  the  Court.] — The  regular  public  ses- 
sions of  this  court  will  be  held  on  the  first  and  third  Tues- 
days of  each  month  at  9  o'clock  a.  m.,  standard  time,  dur- 
ing each  term,  which,  for  the  purposes  of  thilB  rule^  shall 
not  extend  beyond  the  period  covered  by  the  assignment  of 
causes  on  the  calendar. 

2.  [Making  up  Docket.] — Immediately  after  the  time 
expires  during  which  causes  may  be  docketed  for  trial  at 
a  term  of  court  in  accordance  with  section  684  of  the  Code 
of  Civil  Procedure,  the  clerk  shall  make  out  and  cause  to 
be  printed  without  delay  the  docket  for  the  term.  All 
causes  from  the  same  judicial  district  shall  be  placed  to- 
gether in  the  numerical  order  of  the  several  districts,  com- 
mencing with  the  first.  Copies  of  printed  docket  shall  be 
forwarded  by  the  clerk  to  each  judge  of  the  supreme  and 
district  courts,  and  to  each  attorney  having  a  cause  for 
hearing  at  the  term. 

3.  [Submission  of  Causes.] — ^Causes  will  be  taken  up 
and  heard  in  their  order  on  the  docket.  Any  cause  may, 
however,  be  submitted  upon  a  written  stipulation  of  the 
parties  thereto  providing  for  such  submission  on  printed 
briefs  accompanied  by  or  containing  an  agreed  printed  ab- 
stract of  all  the  evidence  upon  which  the  case  is  to  be 
determined.  Whenever  a  cause  is  reached  and  the  party 
having  the  affirmative  fails  to  appear,  and  his  brief  is  not 
on  file,  the  proceeding  will  be  dismissed,  the  cause  remanded, 
or  otherwise  disposed  of  at  the  discretion  of  the  court. 
When  default  has  been  made  by  the  other  party,  and  there 
is  due  proof  of  service  of  summons  in  error,  or  of  notice, 

(viii) 


RULES  OF  COURT.  ii 

and  the  briefs  of  the  party  holding  the  affirmative  are  on 
file,  with  proof  of  service  thereof  within  the  time  provided 
by  rale  10,  he  may  proceed  ex  parte. 

4.  [Obdeb  of  Heabing.] — Until  the  causes  now  under 
advisement  are  disposed  of,  only  those  in  which  rehearings 
shall  have  been  allowed,  criminal  cases,  those  relating  to 
state  revenue,  such  as  the  state  as  a  party  has  a  direct  in- 
terest in  having  determined,  and  such  as  shall  be  advanced 
by  order  of  this  court,  shall  be  placed  on  the  calendar  of 
assignment  for  the  several  districts  where  they  belong; 
and  no  case  will  be  taken  up  out  of  its  order,  except  upon 
a  satisfactory  showing  that  important  public  interests  re- 
quire an  earlier  disposition  of  the  same. 

5.  [Cbiminal  Cases — Second  Transcbipt  Unneobs- 
8ABT.] — Whenever  in  a  criminal  case  a  writ  of  error  shall 
be  issued  upon  a  certified  transcript  of  a  record,  no  fiirther 
transcript  shall  be  required  or  allowed  to  be  taxed  in  the 
bill  of  costs,  but  the  same  transcript  shall  be  returned  with 
the  writ,  and  shall  be  deemed  sufficient,  unless  diminution 
or  other  objection  thereto  be  suggested. 

6.  [Time  fob  Obal  Ab(4UMEnt.] — In  the  oral  argu- 
ment of  a  cause,  the  time  allowed  the  parties  on  each  side 
shall  not  exceed  thirty  minutes,  unless  for  special  reasons 
the  court  shall  extend  the  time.  Oral  argument  on  a 
motion  will  be  limited  to  five  minutes  on  a  side. 

7.  [Notice  of  Motions.] — Every  application  for  an 
order  in  any  case  shall  be  in  writing,  and  except  as  to  mo- 
tions for  rehearing,  shall  be  granted  only  upon  the  filing 
thereof  and  due  proof  of  service  of  notice  on  the  adverse 
party,  or  his  attorneys,  at  least  three  days  before  the  hear- 
ing, which,  in  all  cases,  must  be  fixed  for  one  of  the  ses- 
sion days  provided  for  by  rule  1.  The  notice  herein  pro- 
vided for  shall  conform  to  the  provisions  of  section  574  of 
the  Code  of  Civil  Procedure,  and  may  be  served  by  a  bailifiT 
of  this  court  or  by  any  sherifi^  or  constable  in  this  state,  or 
by  any  disinterested  person;  in  the  latter  case,  however,  the 
return  must  be  under  oath.     Fees  for  service  of  said  notice 
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shall  be  allowed  and  taxed  as  for  the  servioe  of  summons 
in  proper  cases. 

8.  [Motions  for  Rehearing.] — A  motion  for  re- 
hearing may  be  filed  as  of  coarse  at  any  time  within  forty 
days  from  the  filing  of  the  opinion  of  the  court  in  the  case. 
Such  motion  must  specify  distinctly  the  grounds  upon  which 
it  is  based,  and  be  accompanied  by  a  separate  printed  brief. 

9.  [Mandates.] — No  mandate  shall  issue  in  any  civil 
case  during  the  time  allowed  for  the  filing  of  a  motion  for 
rehearing,  or  pending  the  consideration  thereof,  unless  spe- 
cially ordered  by  the  court. 

10.  [Briefs.] — Within  twenty  days  after  service  of 
summons  in  error,  or  of  notice  of  the  pendency  of  an  ac- 
tion by  appeal  or  otherwise  in  this  court,  and  within  the 
same  time  after  a  rehearing  shall  have  been  allowed,  the 
party  holding  the  affirmative  shall  furnish  a  printed  brief 
of  his  points  and  citations  in  support  thereof,  to  the  oppo- 
site party  or  his  attorney  of  record,  by  whom  in  turn  a  like 
brief  in  reply  shall  be  served  within  twenty  days  after  serv- 
ice of  the  first  required  brief,  or,  if  none  such  shall  have 
been  served,  then  within  twenty  days  after  the  expiration 
of  the  time  allowed  for  that  pur|>o9e.  Before  the  submis- 
sion of  any  cause,  each  party  shall  file  with  the  clerk  of  this 
court  ten  printed  copies  of  the  brief  which  he  has  fur- 
nished the  opposite  party  or  his  attorney  of  record,  with 
proof  of  service  thereof.  Each  brief  shall  by  number  des- 
ignate the  several  pages  of  the  record  containing  matter 
bearing  upon  the  questions  discussed  in  such  brief.  Every 
reference  to  an  adjudicated  case  shall  be  by  the  title  thereof, 
as  well  as  by  the  volume  and  page  where  it  may  be  found, 
and  the  particular  edition  of  any  text  book  referred  to  must 
be  given  in  connection  with  the  cited  page  or  section  thereof. 

11.  [Briefs — How  Printed.] — All  briefs  shall  be 
printed  on  good  book  paper,  small  pica  type,  leaded  lines; 
the  printed  page  to  be  four  inches  wide  and  seven  inches 
long,  with  a  raai^in  of  two  inches;  but  the  type  in  which 
extracts  are  printed  may  be  small  pica  solid  or  brevier 
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leaded.  The  heading  of  each  brief  shall  show  the  tide  of 
the  cause,  the  ooart  from  which  the  cause  is  brought,  and 
the  names  of  counsel  for  both  parties. 

12.  [Coerrs.] — When  the  parties  or  their  attorneys  shall 
famish  their  printed  briefs  in  conformity  to  the  rules  of 
this  court,  or  briefs  and  printed  abstract  under  stipulation 
for  submission  as  provided  for  in  rule  3,  it  shall  be  the 
duty  of  the  derk  to  tax  a  printer's  fee  at  the  rate  of  one 
dollar  for  every  five  hundred  words  embraced  in  a  single 
copy  of  the  ^ame,  against  the  unsuccessful  party  not  fur- 
nishing the  same,  to  be  collected  and  paid  to  the  successful 
party  as  other  costs.  When  unnecessary  costs  have  been 
made  by  either  party,  the  court  will,  upon  application, 
order  the  same  taxed  to  the  party  making  them,  without 
reference  to  the  disposition  of  the  case. 

13.  [Sbcurity  fob  Costs.] — In  each  cause  brought  to 
this  court  the  plaintiff  in  error,  appellant,  or  relator  shall, 
before  the  entry  of  the  same  upon  the  docket,  give  security 
for  costs  by  filing  a  bond  in  the  sum  of  $50,  with  one  or  more 
sureties,  conditioned  for  the  pay  men  t  of  the  costs  of  this  court, 
which  bond,  in  cases  brought  on  error  or  appeal,  must  be  ap- 
proved by  the  clerk  of  the  district  court  of  the  county  from 
which  such  cause  is  brought,  and  in  original  causes  by  the 
olerk  of  this  court.  But  this  provision  shall  not  apply  in 
causes  where  a  bond  or  undertaking  has  been  filed  in  the 
court  l>elow,  in  accordance  with  the  provisions  of  sections  588 
and  677  of  the  Code  of  Civil  Procedure,  but  in  such  causes 
the  transcript  filed  must  show  the  giving  of  such  bond  or 
undertaking,  with  the  names  of  the  sureties  thereon ;  nor 
shall  it  apply  in  criminal  cases  where  an  affidavit  of  pov- 
erty is  filed,  as  allowed  by  section  508,  Criminal  Code.  The 
party  bringing  the  cause  to  this  court  may,  if  he  sees  fit, 
deposit  an  amount  with  the  clerk  of  this  court  sufficient  to 
cover  the  probable  costs  of  the  action,  and  if  he  do  so  the 
bond  required  by  this  rule  need  not  be  given. 

14.  [Appeal  Casbs — Notice.] — In  every  case  of  appeal 
the  clerk  shall,  upon  a  prcedpe  being  filed,  issue  a  notice  to 
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the  appellee  of  the  filing  of  each  appeal.  Sach  notice  shall 
be  served  in  the  same  manner  as  a  summons  in  error,  and 
shall  be  returned  within  ten  days  after  the  officer  receives 
the  same,  with  the  manner  and  time  of  service  indorsed 
thereon.  The  fees  for  service  of  such  notice  shall  be  the 
same  as  allowed  by  law  for  serving  summons  in  error,  and 
shall  be  so  taxed. 

15.  [Trials  in  Original  Cases.] — Whenever  an  is- 
sue of  fact,  which  the  law  requires  to  be  tried  by  a  jury, 
shall  be  joined  in  proceedings  in  the  nature  of  quo  toar- 
rantoy  or  in  mandamuSf  in  the  supreme  court,  the  clerk 
shall,  at  the  instance  of  either  of  the  parties,  make  out  a 
venire  faciaay  directed  to  a  bailiff  of  this  court,  command- 
ing him  to  summon  from  the  state  at  large  sixteen  jurors 
having  the  qualifications  of  electors,  to  appear  before  this 
court  on  the  day  mentioned  therein,  which  day  shall  be 
determined  by  the  court  before  issuing  the  venire.  The 
venire  shall  be  served  and  returned  at  least  one  week  before 
the  day  named  therein  for  the  appearance  of  the  jurors,  and 
the  bailiff  shall  attach  to  or  incorporate  in  his  return  a  list 
of  the  names  of  the  jurors  so  summoned. 

16.  [Same.] — Each  party  shall  be  entitled  to  three  per- 
emptory challenges;  and  challenges  for  cause  may  be  made 
by  either  party,  the  validity  of  which  shall  be  determined 
by«the  court.  If,  from  challenges  or  other  cause,  the  panel 
shall  not  be  full,  the  court  may  order  the  bailiff  to  fill  the 
same  from  bystanders  or  neighboring  citizens  having  the 
qualifications  of  electors. 

17.  [Same.] — The  jurors  summoned  or  called  as  above 
provided,  or  such  of  them  as  are  not  set  aside  or  chal- 
lenged as  will  make  up  the  number  of  twelve,  shall  consti- 
tute the  jury  for  the  trial  of  said  issue  of  fact 

18.  [Same.] — Each  juror  shall  be  entitled  to  the  same 
compensation  and  mileage  as  are  provided  by  law  for  ju- 
rors in  civil  cases  in  the  district  court 

19.  [Syllabus  op  the  Points  Decided.] — A  syl- 
labus of  the  points  decided  in  each  case  shall  be  stated  in 
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writing  by  the  jadge  or  oommissioner  preparing  the  opin- 
ion, and  such  syllabus  and  opinion  shall  be  examined  and 
approved  by  the  court  before  the  sagie  shall  be  reported. 

20.  [Records  Not  to  be  Removed.] — ^The  clerk  of 
the  court  is  answerable  for  all  records  and  papers  belong- 
ing to  his  office,  and  they  shall  not  be  taken  from  his  cus- 
tody unless  by  special  order  of  the  court,  or  a  judge  or 
commissioner  thereof,  but  the  parties  may  have  copies  when 
desired  by  paying  the  clerk  therefor. 

21.  [Mandamus — Notice.] — In  all  cases  of  applica- 
tion to  this  court  for  a  writ  of  mandamus  a  reasonable 
notice  must  be  given  to  the  respondent  of  the  time  when  it 
will  be  made,  accompanied  by  a  copy  of  the  affidavit  on 
which  it  is  based,  unless  for  special  reasons  it  is  otherwise 
ordered ;  and  except  in  urgent  cases,  the  time  of  the  hear- 
ing shall  be  during  the  week  to  which  the  causes  from  the 
district  in  which  the  respondent  resides  are  assigned. 

22.  [Admission  op  Attorneys — Fees  ©f  Clerk.] — 
In  all  cases  of  the  admission  of  attorneys  to  the  supreme 
court,  the  clerk  shall  be  entitled  to  charge  and  receive  the 
following  fees,  and  no  more:  In  cases  of  original  admis- 
sion upon  the  report  of  a  committee,  seventy-five  cents; 
admission  on  motion,  fifty  cents.  In  addition  to  the  above, 
in  all  cases  where  the  attorney  admitted  may  desire  a  cer- 
tificate, printed  or  engraved,  the  clerk  may  charge  and  re- 
ceive an  additional  fee  therefor  of  one  dollar. 

23.  [Questions  Not  Involved  in  Litigation.] — 
Only  questions  involved  in  matters  of  actual  litigation  be- 
fore the  court  will  be  entertained  or  judicially  determined, 
and  no  opinion  will  be  filed  in  answer  to  any  merely  hy- 
pothetical question. 

24.  [Capital  Cases — Suspension  op  Sentence.] — 
In  all  criminal  cases  brodght  on  error  to  this  court,  where 
it  appears  that  the  court  below  has  passed  sentence  of  death 
upon  the  plaintiff  in  error,  it  is  ordered  that  the  sentence 
and  judgment  be  suspended  until  the  further  order  of  this 
court,  and  it  shall  be  the  duty  of  the  clerk  to  indorse  such 


XIV  RULES  OF  COURT. 

fluspensioD  upon  the  transcript  filed  in  said  cause  and  im- 
mediately transmit  a  certified  copy  thereof  to  the  officer 
charged  with  the  execution  of  said  sentence. 

26.  [Orders  Under  Banking  Act.] — No  application 
for  an  order  under  the  provisions  of  the  banking  act  will 
be  entertained^  unless  the  same  is  accompanied  by  the 
recommendation  of  the  state  banking  board  in  respect 
thereto.  During  vacation  all  orders  necessary  under  said 
act  shall  be  made  and  signed  by  the  chief  justice,  as  each 
exigency  shall  demand. 


The  BvIIabus  in  each  case  was  prepared  hj  the  jadge 
or  commissioner  writing  the  opinion. 


See  page  xxiz  for  table  of  overruled  cases. 


A  table  of  statutes  and  constitutional  provisions  cited 
and  construed,  numerically  arranged,  will  be  found  on 
jpage  xlvii. 
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Ira  M.  Dawson  et  al.  v.  Anson  Wiixtams  et  al. 

Filed  May  4, 1893.    No.  4522. 

1.  Beview:  Exhibits:  Evidbnce.     Exhibits,  which  the  record 

ihows  were  offered  in  evidence,  will  not  be  presnmed  to  have 
been  withheld  from  the  consideration  of  the  jury,  in  support  of 
a  contention  that  the  verdict  was  nnsnpported  bj  the  evidence. 

2.  :  Bill  of  Exceptions:  Omission  of  Testimony:  Mis- 

BECiTAia.  If  the  bill  of  exceptions  discloses  that  without 
donbt  important  evidence  has  been  therefrom  omitted,  the  set- 
tlement and  anthentication  of  the  bill  of  exceptions  will  not 
control,  thongh  therein  the  recitations  are  to  the  contrary,  and 
in  SQch  case  the  verdict  will  not  be  disturbed  as  contrary  to  the 
evidence. 


3. 


:  A  PABTY  asking  the  court  to  give  an  instbuction 

to  the  jury  cannot  complain  because  this  request  is  complied 
with,  even  though  such  instruction  incorrectly  states  an  issue 
to  be  tried. 
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DAwson  y.  Williams. 

Error  from  the  district  court  of  Lancaster  county* 
Tried  below  before  Chapman,  J. 

Abbottj  SeUeck  &  Lane,  for  plainti£&  in  error. 

Billingaley  &  Woodward  and  /.  E.  PhilpoU,  contra* 

Ryan,  C. 

On  the  11th  day  of  August,  1887,  Anson  Williams,  the 
Valley  Nutioual  Bank  of  Red  Oak,  Iowa,  and  S.  M.  Me-^ 
lick,  sheriff,  filed  their  petition  against  Ira  M.  Dawson 
and  William  Roggenkamp  in  the  district  court  of  Lancas- 
ter county,  for  the  recovery  of  $341.60,  and  interest  from 
March  29,  1886.  A  verdict  was  returned  December  6, 
1889,  in  favor  of  the  above  named  Anson  Williams  et  al.,. 
against  Ira  M.  Dawson  et  al.,  for  $425.69,  upon  which 
judgment  was  duly  rendered,  from  which  the  said  Dawson 
and  Roggenkamp  prosecute  error  proceedings. 

The  petition  above  alluded  to  alleged  that  on  December 
16, 1884,  Ira  M.  Dawson  began,  in  said  district  court,  a 
suit  in  replevin  against  Anson  Williams  et  al.,  for  the  pus- 
session  of  certain  personal  property,  giving  therein  a  re* 
plevin  undertaking  in  the  penal  sum  of  $6,000,  conditioned 
as  required  by  law,  the  subject-matter  to  be  returned  being^ 
190  head  of  two  and  three  year  old  cattle,  fifty-seven  head 
of  hogs,  three  horses,  and  some  hay.  All  necessary  aver- 
ments were  made  to  entitle  Williams  et  al.  to  a  recovery,, 
provided  such  averments  were  proved. 

The  answer  to  the  petition  was  made  by  Roggenkamp 
alone,  who  alleged  that  when  he  was  solicited  to  sign  said 
replevin  bond  he  said  he  was  willing  to  sign  the  same  so 
far  as  it  concerned  the  cattle,  but  not  in  reference  to  any- 
thing else  to  be  taken  on  the  writ;  that  it  was  agreed  by 
Williams  et  al.  with  said  defendant  Roggenkamp  that  the 
said  bond  should  not  render  the  said  Roggenkamp  liable 
for  the  value  or  return  of  the  horses  or  other  property 
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than  the  cattle  in  said  bond  described ;  that  pursuant  to 
said  agreement  said  parties  made  a  written  stipulation  that 
Roggenkamp's  liability  was  to  be  limited  to  tlio  cattle  or 
their  valae;  ''that  said  stipulation  was  made  and  signed 
at  the  same  time  the  said  bond  was  signed,  and  was 
filed  in  and  made  part  of  the  records  in  said  case ;''  that 
said  stipulation  has  been  lost  or  mislaid.  The  answer 
then  closed  in  this  language:  '^ Defendant  further  answer- 
ing says  that  upon  the  trial  of  the  right  of  property  in 
the  said  cattle  the  jury  found  that  the  right  of  possession 
and  property  were  in  the  said  Dawson,  plaintiff  in  said  re- 
plevin action,  and  final  judgment  was  rendered  thereon  in 
favor  of  said  Dawson  therefor,  and  against  plaintiff  herein, 
defendant  in  said  replevin  action.  Defendant  further  says 
that  he  never  signed  any  replevin  bond  for  the  return  of 
the  hogs,  horses,  or  hay  in  said  petition  described,  or  for 
the  value  thereof,  or  for  any  portion  thereof.  Defendant 
further  answering  said  petition  says  he  denies  each  and 
every  all^ation  in  said  petition  contained  not  herein  be- 
fore expressly  admitted,  and  demands  judgment  that  he  go 
hence  without  day,  and  recover  his  costs.'' 

To  this  answer  there  was,  in  effect,  a  general  denial  by 
way  of  reply. 

1.  The  first  question  discussed  in  the  brief  of  the  plaint- 
ifi  in  error  is  in  reference  to  the  failure,  as  said  plaintifis 
in  error  claim,  to  introduce  in  evidence  the  original  replevin 
bond  upon  which  the  action  is  brought,  from  which  and  the 
absence  of  the  bond  from  the  bill  of  exceptions  they  de-* 
duoe  the  conclusion  that  there  was  not  suflBcient  evidence 
to  sustain  the  verdict ;  therefore  that  this  cause  should  be 
reversed. 

The  bill  of  exceptions  shows  that  plaintiff  offered  a  bond 
of  replevin  in  evidence,  to  which  defendant  objected  on  va- 
rious grounds,  which  objections  were  overruled  and  an  ex- 
ception taken,  and  that  the  bond  was  marked  Exhibit  C. 
Plaintiff  then  moved  to  strike  out  the  bond  because  not 
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aooompanied  by  the  Btipalation  contained  in  the  answeri 
which  motion  was  withdrawn.  That  the  bond  was  saffi- 
ciently  in  evidence  is  apparent. 

2.  Again  plaintiffs  in  error  state  the  grounds  of  their  next 
contention  thus :  "  The  evidence  with  reference  to  the  judg- 
ment which  is  alleged  in  the  petition  was  rendered  in  said 
replevin  suit  is  all  found  on  page  3  of  the  bill  of  excep- 
tions.    We  quote  it  in  full. 

**  Q.  What  book  have  you  now  in  your  hands? 

'^  A.  A  district  court  journal  M. 

"Q.  What  page? 

'^  A.  The  page  this  case  is  on  is  131. 

" Q.  What  case  do  you  refer  to? 

"  A.  The  case  of  Ira  M.  Dawson  versus  Anson  Will-* 
iams  et  al..  No.  4010. 

^'Then  follow  the  reporter's  notes  as  follows:  'The 
plaintiff  offers  in  evidence  page  131,  district  court  journal 
M,  in  the  case  of  Ira  M.  Dawson  versus  Anson  Williams 
et  al.y  marked  Exhibit  B.'  There  is  no  further  reference 
in  the  record  to  the  contents  of  that  page.  Exhibit  B  is 
not  in  the  bill  of  exceptions." 

Explanatory  of  the  above  it  is  proper  to  remark  that 
the  identification  of  page  131  of  court  journal  M  was  in 
the  above  trial  by  the  clerk  of  the  district  court  of  Lan- 
caster county.  The  contention  of  plaintiff  in  error  is  that 
by  the  above  record,  considered  with  the  fact  that  no  page 
131  is  found  in  the  bill  of  exceptions,  it  is  shown  that  it 
was  not  presented  for  the  consideration  of  the  jury.  It  is, 
we  believe,  of  common  practice  to  offer  in  evidence  a  doc- 
ument, or  other  written  matter,  and  having  identified  it, 
defer  the  reading  of  it  till  some  later  stage  in  the  proceed- 
ings— possibly  the  argument  to  the  jury — is  reached.  There 
is  nothing  objectionable  in  such  a  practice,  and  the  offer  of 
the  page  was  suflScient  to  its  consideration  as  evidence.  We 
cannot  assume  that  this  page  131  was  never  in  fact  read  or 
made  known  to  the  jury,  hence  this  argument  of  plainti£b 
in  error  must  fail. 
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'  3.  But  there  is  another  phase  in  which  the  oontention  of 
plaintiffd  in  error  does  become  important,  though  not  to  their 
advantage.  The  bill  of  exceptions  shows  the  al)sence  of 
the  replevin  bond  sued  upon  and  of  page  131  of  aistrict 
court  journal  M,  notwithstanding  these  both  were,  as  we 
have  seen,  intrcduced  in  evidence.  Possibly  it  might  be 
that  as  to  the  bond  the  parol  evidenct  of  its  purport  should 
be  treated  as  a  waiver  of  all  objections  as  to  the  failure  to 
incorporate  said  bond  in  the  bill  of  exceptions,  but  there  is 
no  such  consideration  to  be  urged  as  to  page  131  of  the 
judgment  docket.  It  is  true  that  the  bill  of  exceptions 
recites  that  all  the  evidence  given  is  thereby  preserved — 
there  is  indubitable  evidence  presented  by  the  bill  of  ex- 
ceptions, too,  that  these  two  necessary  parts  are  missing 
therefrom.  Tn  such  case  it  has  been  held  that  the  certifi- 
cate that  the  bill  of  exceptions  contains  all  the  evidence 
used  on  the  trial  will  not  be  taken  as  conclusive  on  that  point. 
{Missouri  P.  R,  Co.  v.  Hays,  15  Neb.,  224;  Oberf elder  v. 
Kavanaugh,  29  Id.,  427.)  Each  of  these  missing  ex- 
hibits was  important,  as  plaintiffs  in  error  most  strenuously 
and  justly  insist.  It  therefore  follows  that  the  bill  of  ex- 
ceptions cannot  be  further  considered  as  showing  whether 
or  not  the  verdict  was  sustained  by  the  evidence. 

4.  Instruction  No.  6  is  criticised  by  the  plaintiffs  in  error 
as  one  given  by  the  court  upon  its  own  motion.  This  in- 
struction is  open  to  serious  criticism,  for  by  it  the  jury  were 
told  in  effect  that  the  execution  of  the  bond  in  suit  was 
admitted,  whereas  it  clearly  appears  from  the  above  quoted 
averments  of  the  defendant's  answer  that  no  such  admis- 
sion was  in  strictness  made.  It  may  be  that  the  instruc- 
tion complained  of  was  given  by  the  court  upon  its  own 
motion,  but  we  must  be  guided  by  the  record  alone.  This 
instruction  is  there  found  under  the  designation  of  "In- 
structions asked  for  by  defendant  Roggenkamp,''  and  hav- 
ing asked  this  instruction,  the  plaintiffs  in  error  cannot 
properly  complain  of  it,  even  if  it  misstates  the  issues. 
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No  other  error  is  pointed  out  or  perceived  in  the  instruc- 
tions given,  or  in  the  refusal  to  give  those  asked,  and  the 
judgment  of  the  district  court  is 

Affirmed. 


The  other  commissioners  concur. 
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William  F.  Dewey,  Guardian,  appellee,  v.  Lyman 
W.  AlLoire  et  al,,  appellants. 

FiLKD  May  4,  1803.    No.  4717. 

1.  Action  to  Avoid  Deed:  Inbanitt:  Proof:  Thxbsoobdof 
PRocBEDiNOS  under  chapter  40,  Compiled  Statutes,  whereby  a 
pt*r8on  has  been  a^odged  insane  and  a  fit  snbjeot  Ibr  treatment 
in  the  hospital  for  insane,  is  not  admissible  for  the  purpose  of 
proving  insanity  in  an  action  brought  to  avoid  a  eoBveyanee 
made  by  such  person. 


2. 


3. 


:  Rkvibw.   Immatkbial  Tbstimony:   Sufficienct  of 

Evidxncb  to  Justify  Finding.  A  judgment  in  a  case  tried 
without  a  jury  will  not  be  disturbed  hecause  of  the  admission  of 
immaterial  testimony,  where  the  testimony  properly  admitted 
justifies  the  finding. 

:  Insanity.  While  mere  imbecility  or  weakness  of  mind  in 


a  grantor  will  not,  in  the  absence  of  fraud,  avoid  his  deed,  in- 
sanity will  do  so  if  of  such  a  character  as  to  induce  the  convey- 
ance, although  such  insanity  may  not  amount  to  a  complete  de- 
thronement of  reason  and  understanding  upon  all  subjects. 


L  :  :  Bona  Fidb  Pubohasbb:  Ebtubn  of  Consid- 

BBATioN.  The  deed  of  an  insane  person  may  be  avoided  as 
against  a  grantee  without  notice  of  the  grantor's  insanity,  and 
against  an  innocent  purchaser  from  such  immediate  grantee. 
In  the  latter  case  it  is  not  necessary  to  restore  the  consideration 
j>aid  by  such  purchaser  to  the  immediate  grantee. 

Appeal  from  the  district  oourt  of  Gage  county.    Heard 
elow  before  Appelget,  J. 
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E.  0.  KreUmger  and  T.  F.  Barke^  for  appellants. 
HazleU^  Boies  &  Le  HaTie,  ootitra. 

Irvin£,  C. 

On  the  12th  day  of  November,  1889,  one  John  Paulsen, 
who  was  then  the  owner  of  a  farm  lying  in  Gage  and 
Pawnee  connties,  which  had  for  some  years  been  occupied 
as  a  homestead  by  Paulsen  and  wife,  conveyed  said  farm 
to  Lyman  W.  AUgire,  Paulsen's  wife  joining  in  the  convey- 
anoe,  and  received  in  return  certain  lots  in  Blue  Springs 
and  in  Wymore.  On  November  20,  1889,  Allgire  con- 
veyed the  undivided  one-half  of  the  Paulsen  farm  to  the 
defendant  Mowry.  In  February,  1890,  Paulsen  was  ad- 
judged insane,  and  the  plaintiff  Dewey  was  appointed  his 
guardian.  Dewey,  within  a  few  days  of  his  appointment, 
instituted  this  lEMstion  against  Allgire,  Mowry,  and  Lena 
Paulsen,  the  latter  being  the  wife  of  John  Paulsen,  for  the 
purpose  of  setting  aside  the  conveyance  to  Allgire  upon  the 
ground  that  Paulsen  was  insane  at  the  time  of  its  execution. 
A  decree  was  rendered  in  accordance  with  the  prayer  of  the 
petition,  finding  all  the  material  facts  for  the  plaintiff,  va- 
<9iting  the  conveyances  from  Paulsen  and  wife  to  Allgire 
and  from  Allgire  to  Mowry.  It  appeared  in  evidence  that 
immediately  after  the  exchange  was  made  Paulsen  and  wife 
eeparated,  and  conveyances  of  the  Blue  Springs  and  Wy- 
more property  were  made,  whereby  what  was  estimated  as 
one-half  in  value  thereof  was  conveyed  to  Lena  Paulsen.', 
The  decree  ordered  a  reconveyance  of  all  of  this  property. 
The  case  was  brought  to  this  court  upon  appeal  by  Allgire! 
and  Mowry. 

The  questions  involved  in  the  case  are  discussed  in  thci 
briefs  under  a  number  of  heads.     For  the  purposes  of  this, 
opinion  all  these  questions  classify  themselves  within  five 
topics. 
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1.  Upon  the  trial,  for  the  purpose  of  proving  the  in- 
sanity of  Paulsen,  the  records  of  two  proceedings  were  in- 
troduced in  evidence,  the  one  in  Pawnee  county  in  1886, 
and  the  other  in  Gkige  county  in  1890.  These  proceedings 
were  had  under  sections  17  to  23  of  chapter  40  of  the 
Compiled  Statutes,  and  in  each  case  Paulsen  was  adjudged 
insane,  and  a  fit  subject  for  custody  and  treatment  in  the 
hospital  for  the  insane.  There  is  considerable  discussion 
in  the  brieft  of  the  efiect  of  these  records  as  creating  pre- 
sumptions of  insanity  by  reason  of  the  adjudications  and 
commitments,  and  of  sanity  by  reason  of  the  discharge  of 
Paulsen  as  recovered.  But  the  appellants  raised  a  broader 
question  by  objecting  to  the  introduction  of  the  records  in 
evidence,  and  in  the  view  we  take  of  that  question,  all 
others  relating  to  the  records  are  eliminated  from  the  case. 
An  inspection  of  the  statutes  under  which  these  proceed- 
ings were  had  discloses  that  the  sole  object  of  such  pro- 
ceedings is  to  ascertain  whether  or  not  the  person  alleged 
to  be  insane  is  a  fit  subject  for  custody  and  treatment  in 
the  hospital.  The  proceedings  may  be  ex  parte.  The 
commissioners  are  required  to  take  testimony  upon  the 
subject,  and  any  citizen  of  the  county,  or  relative  of  the 
person  charged,  may  appear  and  resist  the  application,  but 
no  notice  to  any  one  is  required,  and  the  commissioners  may, 
if  they  see  fit,  dispense  with  the  presence  of  the  person 
charged  during  their  proceedings.  By  section  54  of  the 
same  chapter  the  term  'Mnsane"  as  used  in  the  act  is  de- 
fined to  include  every  species  of  insanity  or  mental  de- 
rangement 

At  the  common  law  an  inquisition  founded  upon  a  com- 
mission de  lunatieo  inquirendo,  resulting  in  an  adjudication 
of  insanity,  was  held  to  be  in  all  cases  prima  facie  evi- 
dence, and  sometimes  conclusive  of  the  insanity  of  the 
person  charged.  This  was  upon  the  ground  that  such  a 
proceeding  was  in  the  nature  of  one  in  rem  to  determine 
the  status  of  the  party,  and  was  therefore  binding  upon  the 
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whole  world.  This  proceeding  bor^  a  close  analogy  to  the 
prooeediDgs  ander  oar  statute  whereby  guardians  are  ap- 
pointed for  persons  insane.  It  differs  very  materially, 
however,  from  a  proceeding  looking  toward  the  custody 
and  treatment  of  a  person  in  the  hospital.  In  the  latter 
proceeding  the  examination  is  more  or  less  ex  parte,  and  its 
object,  under  the  broad  definition  of  insanity  before  re* 
ferred  to,  presents  an  issue  entirely  different  from  that  pre- 
sented in  this  case,  which  is,  the  competency  of  the  party 
to  manage  his  own  affairs  and  enter  into  a  valid  contract. 
The  records  of  similar  proceedings  have  been  held  inad- 
missible in  such  cases  as  we  are  now  considering  in  LeggaJte 
V.  Clark,  111  Mass.,  308,  and  in  Knox  v,  Haug,  48  Minn., 
68,  and  we  think  the  reasoning  in  those  cases  is  sound.  In 
the  case  of  Wheeler  v.  State,  34  O.  St,  394,  it  was  held 
that  while  such  inquisitions  were  not  even  prima  facie  evi- 
dence of  insanity  they  were  admissible  as  tending  to  prove 
the  fact;  but  the  authorities  cited  in  the  opinion  in  the 
latter  case  are  all  based  upon  inquisitions  de  lunatioo,  and 
the  court  seems  to  have  mistaken  the  distinction  between 
the  subjects  of  inquiry  in  the  two  proceedings.  We  think 
that  these  records  were  improperly  admitted  in  evidence. 

This  leads  us  to  a  consideration  of  the  question  whether 
the  evidence,  aside  from  the  insanity  proceedings,  \ifas  suf- 
ficient to  justify  the  finding  of  the  court,  for  if  it  was,  the 
decree  should  not  be  disturbed.  It  has  been  repeatedly 
held  that  error  cannot  be  predicated  upon  the  admission  of 
immaterial  testimony  in  a  case  tried  to  the  court  where  the 
evidence  otherwise  justifies  the  finding. 

2.  Before  examining  the  evidence,  however,  a  question 
is  presented  as  to  the  degree  of  mental  incapacity  ^hicb 
must  exist  in  order  to  avoid  a  conveyance.  In  the  case  of 
Mulloy  V,  IngalU,  4  Neb.,  115,  this  court  held  that  in  the 
absence  of  fraud,  mere  imbecility  or  weakness  of  mind  in 
a  grantor,  however  great,  will  not  avoid  his  deed,  unless 
there  be  evidence  to  show  a  total  want  of  reason  or  under- 
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standing.  In  several  other  cases  this  general  doctrine  has 
been  restated,  and  it  mnst  be  taken  as  the  settled  law  of  the 
state.  We  think,  however,  that  counsel  for  the  appellants 
have  somewhat  mistaken  the  true  import  of  the  language 
used  in  these  cases.  It  is  very  clear  that  the  courts  have 
never  meant  by  such  language  that  a  deed  will  not  be  set 
aside  unless  the  grantor,  at  the  time  of  its  execution, 
showed  an  absolute  want  of  reason  and  understanding  in 
every  particular.  It  has  been  repeatedly  held  that  the  deed 
of  one  afflicted  with  monomania  may  be  set  aside  where 
the  execution  of  the  deed  was  induced  by  the  disease.  The 
rule,  in  fact,  means  this :  That  one  in  the  possession  of  his 
normal  faculties,  and  not  afflicted  with  idiocy  or  actual  in- 
sanity, may  not  in  the  absence  of  fraud  avoid  his  deed, 
even  though  he  be  of  inferior  intellectual  capacity;  that 
the  law  will  not  undertake  to  discriminate  between  strong 
and  weak  minds,  except  to  consider  weakness  of  mind  in 
connection  with  evidence  of  fraud  ;  that  the  line  is  drawn 
at  actual  insanity  inducing  to  the  conveyance — insanity  as 
distinguished  from  mere  weakness  of  mind  unaccompanied 
by  mental  disease  overthrowing  the  reason. 

3.  Measured  by  this  test  the  evidence  is  ample  to  sustain 
the  finding  of  the  trial  court.  It  appears  that  Paulsen 
oame  to  Nebraska  a  number  of  years  ago,  bought  the  farm 
in  controversy,  and  for  several  years  conducted  it  in  a  profit- 
able and  apparently  skillful  manner.  In  1886  he  became 
the  victim  of  a  delusion  to  the  effect  that  he  constantly  car- 
ried about  with  him  a  man  who  rode  upon  his  shoulders 
and  controlled  all  his  actions.  This  was  unmistakably  an 
insane  delusion  which  continued  to  possess  him  for  years. 
He  became  sullen  and  morose,  refusing  to  speak  to  his 
neighbors,  and  forbidding  his  wife  to  visit  them.  In  1889 
he  suddenly  became  a  religious  enthusiast,  going  many 
miles  alone  to  church,  and  in  one  instance,  at  least,  persist- 
ing in  remaining  in  the  church  throughout  the  day  after 
the  service  was  concluded.     At  times  he  worked  industri- 
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oasiy ;  at  others,  without  apparent  reason,  he  refased  to  work 
for  long  intervals  of  time,  spending  such  periods  in  the 
house  reading  his  bible,  while  his  wife  did  the  necessary 
work  upon  the  farm,'  and  neighbors  marketed  his  stock  for 
him.  These  occurrences  are  brought  down  by  the  evidence, 
to  and  beyond  the  time  of  the  execution  of  the  deed.  Sev- 
eral neighbors  testified  that,  in  their  opinion,  he  was,  at  the 
time  of  the  execution  of  the  deed,  incompetent  to  manage 
his  affairs,  and  incapable  of  understanding  the  nature  of 
such  transactions.  Tliese  witnesses,  while  not  experts, 
stated  the  facts  upon  which  their  opinions  were  based.  Such 
testimony  is  competent,  and  its  weight  was  for  the  trial 
«ourt  to  consider.  A  number  of  other  facts  appear  in  ev- 
idence tending  to  show  a  deranged  mind.  The  transaction 
itself  is  shown  by  the  preponderance  of  the  testimony  to 
be  one  manifestly  to  Paulsen^s  disadvantage.  While  an  ad- 
judication of  insanity  in  proceedings  to  appoint  a  guardian 
has  been  held  not  admissible  to  prove  insanity  at  a  period 
long  prior  to  the  inquisition,  still  we  think  that  the  adjudi- 
cation, whereby  the  plaintiff  was  appointed  PauUen's 
guardian  only  three  months  after  the  disputed  conveyance, 
was  sufiBciently  n^r  in  point  of  time  to  have  some  weight 
as  evidence.  We  are  satisfied  that  the  trial  judge  was  jus- 
tified by  the  evidence  in  finding  as  he  did. 

4.  It  is  claimed  that  no  decree  can  be  rendered  as  against 
the  defendant  Mowry,  for  the  reason  that  he  was  a  bona 
fde  purchaser  from  Allgire  without  notice  of  Paulsen's  in- 
sanity. The  trial  court  found  that  he  was  not  a  bona  fde 
purchaser,  but  whether  he  was  or  not  the  deed  should  be 
vacated  as  against  him.  It  is  not  a  question  as  to  whether 
the  deed  of  an  insane  person  is  void  or  merely  voidable. 
The  cases  declaring  such  a  deed  voidable  are  those  wherein 
the  question  was  one  of  afiSrmance  or  ratification.  While 
some  authorities  hold  that  an  executed  contract  made  fairly, 
and  upon  adequate  consideration,  with  an  insane  person, 
bat  without  notice  of  his  insanity,  cannot  be  rescinded ; 
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and  while  other  authorities  hold  that  a  conveyanoe  from  an 
insane  person,  upon  adequate  consideration,  will  not  be 
avoided  as  against  a  grantee  taking  without  notice  of  the 
insanity  without  restoring  the  consideration,  we  know  of 
no  case  holding  that  mere  bona  fides  will  protect  the  grantee 
of  an  insane  person  against  a  bill  to  set  aside  the  deed 
where  restitution  is  made.  The  decree  in  this  case  makes 
complete  restitution  to  AUgire.  While  this  is  equitable  we 
do  not  think  it  neoessaryi  and  as  to  Mowry,  restitution  of 
the  purchase  money  paid  by  him  to  AUgire,  if  any,  must 
rest  between  those  two.  It  is  well  said  by  Thomas,  J.,  in 
Gibsm  V.  Saper,  6  Gray  [Mass.],  279,  that  "  To  say  that  an 
insane  man  before  he  can  avoid  a  voidable  deed  must  first 
put  the  grantee  in  statu  qiLO  would  be  to  say  in  effect  that 
in  a  large  majority  of  cases  his  deed  shall  not  be  avoided  at 
all.  The  more  insane  the  grantor  was  when  the  bargain 
was  made,  the  less  likely  will  he  be  to  retain  the  fruits  of 
his  bargain  so  as  to  make  restitution.  It  would  be  absurd 
to  annul  the  bargain  for  the  mental  incompetency  of  a 
party,  and  yet  to  require  of  him  to  retain  and  manage  the 
proceeds  of  his  sale  so  wisely  and  discreetly  that  they  shall 
be  forthcoming  when  with  restored  intellect  he  shall  seek 
its  annulment^'  The  same  doctrine  is  held  in  other  cases, 
notably  that  of  Hovey  v.  Hobsoii,  53  Me.,  457,  and  Craw- 
ford  V.  Scovellf  94  Pa.  St.,  48.  In  the  Maine  case  it  was 
held  that  the  bona  fide  grantee  of  the  grantee  of  an  insane 
person  must  rely  on  the  covenants  of  his  deed  for  restitu- 
tion, and  that  it  is  not  necessary  that  he  should  be  placed  in 
statu  quo  by  the  plaintiff  in  a  suit  to  vacate  the  conveyance. 
5.  Sume  argument  is  based  upon  the  fact  that  the  farm 
was  a  homestead,  and  that  Lena  Paulsen  joined  in  the  con- 
veyance. It  was  charged  in  the  petition- that  she  did  so 
under  duress  from  her  husband.  We  thinlc  the  evidence 
is  not  sufficient  to  show  duress,  but  that  question  is  not 
material.  The  homestead  can  only  be  conveyed  by  an  in- 
strument executed  and  acknowledged  by  both  husband  and 
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wife.  (Comp.  Stats.,  ch.  36,  sec.  4.)  The  instrument  in 
question  was  not  validly  executed  by  the  husband  for  want 
of  mental  capacity;  the  wife's  joining  did  not  validate 
it  Moreover,  she  was  a  party  to  the  action,  is  bound  by 
the  decree^  and  the  decree  requires  her  to  reconvey  all  that 
she  has  received. 

The  decree  of  the  district  court  is  right  and  is 


Affirmed. 


The  other  commissioners  concur. 


State  of  Nebraska,  ex  rel.  C.  D.  Casper  et  al.,  v. 
Eugene  Moore,  Auditor  of  Public  Accounts. 

Filed  May  9, 1893.    No.  6169. 

1.  Statutes:  Gbkebal  Appropbiation  Bill:  Item  fob  Im- 
peachment Expenses:  Ebbob  of  Enbollino  Clkbk.  Where 
a  geDeral  appropriation  bill,  carrying  an  item  of  |1 5,000  for  a 
specific  purpose,  was  daly  passed  by  both  hoases  of  the  legisla- 
ture, bnt  by  a  clerical  error  of  an  enrolling  clerk  the  $15,000 
was  afterwards  changed  to  $25,000,  and  the  bill  was  in  this  oon- 
ditiou  presented  to  and  signed  by  the  presiding  officers  of  the 
two  houses,  and  approved  by  the  governor,  held^  that  the  bill  ap- 
propriated $15,000  for  the  purpose  specified  therein. 


3. 


:  Enactment:  Regulabity  of  Legislative  Pbogeed- 

IKOS.  Where  a  bill  has  been  attested  by  the  signature  of  the 
presiding  officers  of  both  branches  of  the  legislature,  and  signed 
by  the  governor,  it  will  not  be  declared  invalid  because  of  irreg- 
ularities in  the  proceedings  of  the  legislature  where  no  express 
provision  of  the  constitution  has  been  violated. 

:  :  :  Ebbob  of  Enbollino  Clebk.    When 


the  journals  of  the  tw«  houses  of  the  legislature  and  the  acta  of 
the  goTernor  clearly  manifest  the  intention  of  the  law-making 
branches  of  the  government,  the  courts  will  not  permit  the  will 
of  the  people  so  manifested  to  be  thwarted  by  the  error  or  dis- 
honesty of  an  enrolling  clerk. 
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Controversy  involving  the  validity  of  the  legislative 
appropriation  of  1893  for  impeachment  proceedings,  sub- 
mitted to  the  supreme  court  under  the  provisions  of  section 
567  of  the  Civil  Code. 

Oeorge  W.  Doane^  S.  B.  Pound,  W.  L.  Greene,  and  G.  Jf. 
Lambertaon,  for  relators. 

W.  8,  Summers,  Deputy  and  Acting  Attorney  General^ 
contra. 

By  THE  Commission. 

This  case  was  submitted  under  section  567  of  the  Code 
of  Civil  Procedurei  upon  an  agreed  statement  of  facts  sub- 
stantially as  follows : 

"  That  in  the  general  appropriation  bill  known  as  house 
roll  No.  207  of  the  twenty-third  session  of  the  legislature 
of  the  state  of  Nebraska,  after  the  said  bill  had  been  sent 
to  the  senate  and  was  there  amended  and  returned  to  the 
house  of  representatives,  the  house  of  representatives  then 
further  amended  the  bill  by  including  an  item  therein  of 
(26,000  for  the  purpose  of  paying  the  expenses  of  impeach- 
ment proceedings ;  that  said  bill  then  went  to  the  senate  for 
concurrence  in  the  house  amendments,  and  was  referred  to 
a  conference  committee  of  the  members  of  both  houses  and 
by  said  conference  committee  was  amended  by  reducing  the 
amount  of  said  appropriation  from  $25,000  to  $15,000  as 
shown  by  its  report,  which  report  of  said  committee  of  con- 
ference was  adopted  by  both  houses  after  various  conferences 
had  thereon;  that  in  enrolling  said  bill  the  enrolling  clerk^ 
by  a  clerical  error,  included  in  said  enrolled  bill  said  item 
to  cover  the  expenses  of  said  impeachment  proceedings  at  the 
sum  of  $25,000  instead  of  $15,0Qp,  as  reported  by  said 
conference  committee  and  adopted  by  both  houses,  which 
bill  as  enrolled  was  signed  by  the  presiding  officers  of  both 
houses  with  an  emergency  clause  attached  thereto,  and  was 
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thereapoD  approved  and  signed  by  the  governor  on  April 
10,  1893/' 

It  will  be  observed  from  the  facts  set  forth  in  the  fore- 
going stipulation  that  the  general  appropriation  bill,  as 
passed  by  both  houses  of  the  legislature,  carried  an  appro- 
priation for  impeachment  proceedings  of  $15,000,  but  that 
when  the  bill  reached  the  committee  on  engrossed  and  en- 
rolled bills,  by  a  clerical  error  the  $15,000  was  changed  to 
125,000,  and  in  this  condition  it  was  signed  by  the  presid- 
ing officers  of  the  two  houses  and  by  the  governor. 

The  question  then  before  us  is  this :  Does  this  bill  ap- 
propriate $25,000  for  impeachment  proceedings,  or  does  it 
appropriate  $15,000  for  such  proceedings;  or  does  it  fail  ta 
appropriate  anything?  Were  the  question  a  new  one  in 
this  state,  we  would  say  that  a  bill  duly  deposited  in  the 
office  of  the  secretary  of  state,  bearing  the  signatures  of  the 
presiding  officers  of  the  respective  houses  of  the  legisla- 
ture and  of  the  governor,  imports  absolute  verity,  and  that 
the  courts  could  not  look  beyond  the  signatures  of  these 
officers  to  ascertain  what  either  house  has  done  as  to  any 
items  in  said  bill.  There  are  numerous  authorities  holding 
this  view;  amongst  others,  the  supreme  court  of  the  United 
States.  See  Fidd  v.  Clark,  143  U.  S.,  649,  where  it  i» 
said  on  page  672:  '^The  signing  by  the  speaker  of  the 
house  of  representatives,  and  by  the  president  of  the  sen- 
ate, in  open  session,  of  an  enrolled  bill  is  an  official  attes- 
tation by  the  two  houses  of  such  bill  as  one  that  has  passed 
congress.  It  is  a  declaration  by  the  two  houses  through 
their  presiding  officers,  to  the  president,  that  a  bill,  thus 
attested,  has  received,  in  due  form,  the  sanction  of  the  leg- 
islative branch  of  the  government,  and  that  it  is  delivered 
to  him  in  obedience  to  the  constitutional  requirement  that 
all  bills  which  pass  congress  shall  be  presented  to  him» 
And  when  a  bill  thus  attested  receives  his  approval,  and  is 
deposited  in  the  public  archives,  its  authentication  as  a  bill 
that  has  passed  congress  should  be  deemed  complete  and 
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animpeachable.  As  the  president  has  no  authority  to  ap- 
prove a  bill  not  passed  by  congress,  an  enrolled  act  in  the 
custody  of  the  secretary  of  state,  and  having  the  official 
attestations  of  the  speaker  of  the  house  of  representatives, 
of  the  president  of  the  senate,  and  of  the  president  of  the 
United  States,  carries  on  its  face  a  solemn  assurance  by  the 
legislative  and  executive  departments  of  the  government, 
charged,  respectively,  with  the  duty  of  enacting  and  exe- 
cuting the  laws,  that  it  was  passed  by  congress.  The  re- 
spect due  to  co-equal  and  independent  departments  requires 
the  judicial  department  to  act  upon  that  assurance,  and  to 
accept,  as  having  passed  congress,  all  bills  authenticated  in 
the  manner  stated,  leaving  the  courts  to  determine,  when  the 
question  properly  arises,  whether  the  act,  so  authenticated, 
is  in  conformity  with  the  constitution/' 

The  supreme  court  of  Nebraska,  however,  has  taken  a 
different  view  of  this  subject,  as  will  be  seen  from  an  ex- 
amination of  State,  ex  rel,  Huf,  v.  MoLelland,  18  Neb., 
236,  where  it  is  said :  "The  certificate  of  the  presiding  of- 
ficer of  a  branch  of  the  legislature,  that  a  bill  has  duly 
passed  the  house  over  which  he  presides,  is  merely  prima 
facie  evidence  of  that  fact,  and  evidence  may  be  received 
to  ascertain  whether  or  not  the  bill  actually  passed.  The 
journals  of  the  respective  houses  are  records  of  the  pro- 
ceedings therein,  and  if  it  should  appear  from  them  that  a 
bill  had  not  actually  passed,  the  presumption  in  favor  of 
the  certificate  would  be  overthrown  and  the  act  declared 
invalid."  (See  also  State,  ex  rel,  Poole,  v.  Robinson,  20 
Neb.,  96.) 

It  is  now  settled  that  this  court  will  look  into  the 
records  and  journals  of  the  two  houses  of  the  legislature 
to  ascertain  if  they  have  complied  with  the  constitutional 
provisions  of  the  state  with  reference  to  the  enactment  of 
a  law.  When  this  is  done,  it  becomes  evident  that  the  sen- 
ate did  not  at  any  time,  nor  did  the  house  of  representa- 
tives upon  the  final  consideration  of  the  bill,  agree  to  an 
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appropriation  of  $25,000,  so  that  the  act  cannot  be  con- 
strued as  an  appropriation  of  this  sam  for  want  of  con- 
carrenoe  of  all  the  law-making  branches.  {State^  ex  rd. 
Marlay,  v,  Liedtke,  9  Neb.,  462.)  It  is  equally  clear  that 
both  houses  did  concur  in  the  appropriation  of  $15,000. 
This  appropriation  must  also  fail,  unless  approved  by  the 
governor,  or  by  the  bill's  becoming  a  law-  in  one  of  the 
ways  provided  by  the  constitution  without  his  approval 
The  governor,  by  signing  the  bill  as  enrolled,  expressed  his 
approval  of  an  appropriation  of  $25,000.  We  think  that 
this  sum  being  one  greater  than  that  provided  by  the  leg- 
islature, his  approval  thereof  included  an  approval  of  the 
lesser  sum. 

In  l^cUe,  ex  rd.  Huff,  v.  McLdland,  supra,  it  was  held 
that  a  bill  creating  the  office  of  register  of  deeds  for  coun- 
ties having  not  less  than  15,000  inhabitants  did  ndt  become 
a  law  because  the  enrolled  bill  as  signed  by  the  governor 
expressed  the  number  of  inhabitants  as  1,500  instead  of 
15,000.  The  error  here  was  in  a  matter  of  description,  one 
essential  to  the  merits  of  the  bill,  and  the  enrolled  bill  as 
signed  was  different  in  character  from  that  passed  by  the 
legislature.  In  this  case,  the  error  related  to  no  matter  of 
description,  and  could  not  have  influenced  the  governor  to 
approve  the  bill,  when  a  correct  enrollment  would  lead 
him  to  veto  it.  By  giving  the  law  this  interpretation,  we 
enforce  the  clearly  expressed  will  of  the  people  as  mani- 
fested by  their  legislative  officers.  Any  other  conclusion 
would  permit  such  clearly  expressed  will  to  be  thwarted 
by  the  carelessness  or  dishonesty  of  a  clerk  in  the  enrolling 
rooms.  It  was  to  avoid  this  danger  that  this  court  adopted 
the  doctrine  that  the  enrolled  act  is  only  prima  facie  evi- 
dence of  the  enactment  of  a  statute. 

It  was  contended  in  argument  that  the  item  in  question 
should  not  have  been  incorporated  as  an  item  in  the  gen- 
eral appropriation  bill,  and  that  the  title  of  the  bill  was 
not  broad  enough  to  comprehend  it  fairly  within  its  terms. 
5 
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The  title  of  the  bill  reads  as  follows:  '^A  bill  for  an  act 
making  an  appropriation  for  the  current  expenses  of  the 
state  government  for  the  year  ending  March  31, 1895,  and 
to  pay  miscellaneous  items  of  indebtedness  owing  by  the 
state  of  Nebraska/'  This  title  was  comprehensive  enough 
to  include  any  current  expenses  incident  to  the  due  admin- 
istration of  the  affairs  of  the  state.  The  trial  upon  im* 
peach  men  t  charges  preferred  by  the  legislature  against 
state  officers  and  ex-officers  before  the  supreme  court  is  most 
certainly  a  part  of  such  expenses.  In  the  title  of  no  ap- 
propriation bill  would  it  be  practicable  to  set  forth  in  detail 
the  items  provided  for,  and  a  general  statement,  such  as 
above  occurs,  is  sufficient  for  the  purposes  contemplated. 
It  may  further  be  observed  in  this  connection  that,  on  ac- 
count of  the  impracticability  of  so  doing,  it  is  not  required 
that  each  item  of  expenditure  proposed  should  be  the  sub- 
ject-matter  of  a  separate  bill. 

It  was  also  insisted  that  the  house  of  representatives, 
having  passed  the  original  appropriation  bill,  and  sent  it 
to  the  senate  for  concurrence,  without  which  it  was  re- 
turned to  the  house,  the  house  was  powerless  to  amend 
such  portion  of  the  bill  as  it  had  previously  passed,  its 
right  of  amendment  being  confined  to  such  amendments 
as  the  senate  had  engrafted  into  the  bill  as  to  which  its 
concurrence  had  been  asked.  There  was  cited  a  very  re- 
spectable array  of  authorities  on  this  proposition,  and  as 
fixing  a  rule  for  the  government  of  these  bodies,  we  are 
not  prepared  to  say  that  this  contention  was  without  merit. 
We  do  not  understand,  however,  that  as  to  the  mere  rou- 
tine of  parliamentary  business,  courts  are  required  to  in- 
terfere with  legislative  procedure,  where  no  substantive 
requirement  of  the  constitution  has  been*  violated.  The 
signature  of  the  officers  of  the  res|)ective  branches  of  the 
l^islature,  attesting  the  due  passage  of  the  bill  in  ques- 
tion, precludes  an  inquiry  in  that  direction. 

It  follows,  therefore,  that  house  roll  No.  207  of  the 


Vol.  37]         JANUARY  TERM,  1893.  19 


Cryital  loe  Go.  y.  Bherlook. 


twenty-third  session  of  the  l^islature  of  the  state  of  Ne- 
braska, as  th*e  same  is  now  on  file  in  the  office  of  the  sec- 
retary of  state,   appropriated   $15,000   for   impeachment 


Cbybtal  Ice  Company  v.  Joseph  Sherlock. 

Filed  May  9, 1893.    No.  6021. 

1.  Master  and  Servant:  Nrglioekce  of  Foreman:  Liabil- 
ity OF  Master.  Where  a  foreman,  having  cbai]ge  of  laborexa, 
directs  one  of  them  to  perform  certain  work,  in  anch  manner 
and  under  such  drcnmstanoes  as  to  subject  the  said  laborer  to 
great  danger  of  iigury,  the  company  for  whom  the  said  foreman 
is  acting  cannot  shield  itself  from  liability  for  damage  under 
such  dicumstanoes  caused  directly  to  such  laborer  by  the  negli- 
gent order  of  such  foreman,  upon  the  ground  that  the  only  neg- 
ligence imputable  to  the  foreman  consisted  in  the  performance 
of  an  act  of  mere  manual  labor  in  setting  in  motion  the  agency 
which  caused  the  iigury,  and  that  thereby  the  foreman,  as  to 
such  act,  was  reduced  to  the  grade  of  a  co-seryant  of  the  in- 
jured party. 

Erbor  from  the  district  court  of  Douglas  county.  Tried 
below  before  Irvine,  J. 

C  A.  Baldwin^  for  plaintiff  in  error. 

Moriarby  &  Berka^  contra, 

Rtan,  C. 

The  defendant  in  error  brought  sait  in  the  district  court 
of  Douglas  county  against  the  Crystal  Ice  Company  for  an 
injury  received  while  in  the  employ  of  the  said  company. 
The  petition  allied  that  the  defendant  in  error  was  en- 
gaged with  some  ten  or  twelve  other  persons  in  handling 
and  depositing  in  said  company's  ice  house  blocks  of  ice, 
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which  were  elevated  some  distance  by  means  of  an  inclined 
chute,  then  by  means  of  a  descending  chute  said  blocks 
were  landed  in  the  ice  house;  that  while  so  engaged  one  of 
the  blocks  of  ice  stuck  fast  in  the  latter  chute^  whereupon 
the  foreman  in  charge  of  the  work  directed  the  defendant 
in  error  to  disengage  said  block,  and  that  while  the  defend- 
ant in  error  was  engaged  in  complying  with  said  order,  the 
said  foreman,  without  warning  the  said  defendant  in  error, 
and  while  defendant  in  error's  back  was  toward  said  super- 
intendent, carelessly  and  negligently  set  free  and  sent  down 
said  chute  another  piece  of  ice  of  the  weight  of  about  140 
pounds,  which  struck  defendant  in  error  and  severely  in- 
jured him,  without  fault  on  his  part.  The  recovery  prayed 
was  for  pain,  loss  of  time,  medical  attendance,  etc.,  the  al- 
leged proximate  result  of  said  injury.  The  plaintiff  in 
error  took  no  exception  as  to  the  instructions,  either  given 
or  refused.  The  questions  presented  by  the  brief  of  the 
plaintiff  in  error  will  be  considered  in  order  as  presented 
upon  the  brief  filed  on  that  behalf. 

It  is  insisted  that  the  petition  below  failed  testate  a  cause 
of  action,  for  that,  as  plaintiff  in  error  insists,  there  was  no 
averment  therein  charging,  or  attempting  to  charge,  the  ice 
company  with  any  carelessness  or  negligence  in  any  respect 
whatever,  either  in  respect  to  the  employment  of  a  compe- 
tent foreman,  or  in  the  construction  of  the  chute,  or  in  re- 
spect to  any  of  the  appliances  in  use  about  the  carrying  on 
of  the  work  of  the  ice  company;  nor  was  there,  as  plaint- 
iff in  error  claims,  any  averment  that  the  employment,  the 
nature  of  the  business,  or  the  place  where  the  accident  oc- 
curred, was  in  any  degree  hazardous  or  dangerous.  Fairly 
construed,  the  petition  charged  the  company  with  negli- 
gence and  carelessness  by  reason  of  the  above  charged 
carelessness  and  negligence  of  its  foreman,  which,  as  the 
defendant  in  error  alleged,  was  the  proximate  cause  of  the 
injury  which  he  received. 

The  next  and  final  contention  of  the  plaintiff  in  error 
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IB,  that  the  company,  while  it  was  conceded ly  responsible 
for  the  acts  or  default  of  its  agent  in  his  capacity  as  a  man- 
ager or  vice-principal,  was  not  otherwise  liable.  In  other 
words,  as  applied  to  the  facts  of  this  case,  the  plaintiff  in 
error  argues  that  as  the  injury  was  caused  by  setting  free 
the  piece  of  ice  which  caused  the  damage  sued  for,  plaintiff 
in  error  should  not  be  held  liable,  though  the  act  wafi  done 
by  its  foreman,  for  such  act  was  not  peculiarly  within  the 
scope  of  the  foreman's  duties,  but  was  rather  one  the  per- 
formance of  which  properly  fell  within  the  class  of  labor 
properly  to  be  performed  by  the  laborers  under  the  direc- 
tion of  said  foreman.  The  difficulty  with  this  argument 
is  that  it  loses  sight  of  the  fact  that  the  defendant  in  error 
was  placed  in  a  dangerous  place  and  required  to  do  an  act 
which  of  necessity  forbade  his  avoidance  of  injury,  should 
the  foreman  set  in  motion  a  piece  of  ice  from  a  point  above 
where  the  foreman's  orders  required  him  to  go.  Suppose 
now  that  this  piece  of  ice  had  been  detached  by  a  fellow- 
servant  of  the  defendant  in  error,  under  the  orders  of  the 
foreman,  after  the  foreman  who  had  so  located  the  defend- 
ant in  error  that  he  must  inevitably  suffer  if  the  order  was 
executed,  could  it  with  any  propriety  be  claimed  that  the 
company  was  relieved  of  liability  simply  because  the 
agency  which  caused  the  injury  was  set  in  motion  by  a  fel- 
low-servant? In  such  case,  as  in  the  one  at  bar,  the  neg- 
ligence and  carelessness  pertaine<l  not  to  the  mere  manual 
act  of  releasing  the  ice  which  caused  the  injury,  but  was 
rather  imputable  to  the  order  which  placed  defendant  in 
error  in  such  situation,  under  such  circumstances  that  in* 
jury  to  him  was  unavoidable  from  the  foreman's  setting  in 
motion  the  ice  which  caused  the  damage. 
The  judgment  of  the  district  court  is 

« 

Affirmed. 
Ragan,  C,  concurs. 
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Ibyine,  C,  having  presided  on  the  trial  of  this  oase  in 
the  district  coart^  took  no  part  in  its  present  consideration 
or  determination. 
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John  A.  Horbach,  appex^lant,  y.  William  W. 
Mabsh  et  aIm,  appellees. 

Filed  Mat  9,  1803.    Na  4843. 

L  Corporations:  Pubchass  or  Gobposats  Psopkbty  bt  Or- 
riOEB  AT  Judicial  Sale.  An  officer  of  a  oorpoxmtioD  for  po- 
coniary  profit,  who  in  good  fiuih  pnrcliaaes  at  jodicial  sale  tho 
property  of  the  corporation,  will  be  protected  in  snch  purchase, 
proTided  he  shows  affi rmatively  that  be  has,  as  indicated,  paid  the 
fhll  Taloe  of  the  property  of  which  he  so  became  the  purchaser. 

2.  :  :  Fbaud:  ACTION  BY  Stockholdbbs:  Limita- 
tion OF  Actions.  A  stockholder  of  a  corporation  who  seeks 
as  snch  to  impress  with  an  express  trost  the  property  of  snch 
corporation  regularly  sold  at  Judicial  sale  to  an  officer  of  such 
corporation  should  commence  proceedings  within  a  reasonable 
time  after  snch  sale,  and  must,  when  snch  proceedings  are  un- 
reasonably delayed,  establish  by  a  preponderance  of  the  otI- 
dence  the  £m^  upon  which  such  trust  is  based. 


The  lapse  of  four  yean 


after  the  discovery  of  the  alleged  frauds,  or  of  such  Acts  as 
sufficient  to  demand  such  investigation  by  plaintiff  as  would 
have  disclosed  the  alleged  frauds,  bars  an  action  brought  for  re- 
lief upon  the  ground  of  such  fraud. 

4.  Amendment  After  Trial:  Habmless  Ebbob.  After  the 
submission  of  an  eqaitable  action  for  final  determination,  there 
was  no  prpjadicial  error  in  refusing  an  amendment  of  plaintiff's 
petition  proposed  to  meet  the  alleged  proofs,  where,  upon  a  fbll 
consideration  of  all  the  evidence  upon  appeal  in  this  courts  it  is 
found  that  the  relief  prayed  must  in  any  event  be  denied. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Wakeley,  J. 
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Joseph  H.  BlavTy  for  appellant. 
Oeorge  E.  Priichdt,  contra. 

Ryan,  C. 

The  petition  in  this  case  was  filed  in  the  district  court  of 
Doaglas  connty  on  the  16th  day  of  November,  1889,  by 
the  plaintiff  therein,  on  behaff  of  himself  and  all  other  stock- 
holders of  the  Omaha  Horse  Railway  Company  of  like 
interest  with  plaintiff.  He  alleged  that  the  Omaha  Horse 
Railway  Company  was  created  a  corporation  by  an  act  of 
the  territorial  l^islature  of  the  then  territory  of  Nebraska, 
approved  February  18,  1867,  and  that  as  such  corporation 
it  ever  since  and  still  exists;  that  plaintiff  is  the  owner  of 
twenty  shares  of  the  first  issue  of  ten  thousand  shares  of 
the  fully  paid  up  stock  of  said  company,  and  became  such 
owner  on  January  1,  1879;  that  on  May  19,  1877,  the 
Omaha  Horse  Railway  Company  was  indebted  to  Peter  E. 
and  Joseph  D.  Her  in  the  sum  of  $700,  which  was  part  of 
the  indebtedness  of  $20,000  of  said  company,  secured  by  a 
mortgage  and  trust  deed  to  Joseph  H.  Millard,  as  trustee, 
upon  all  the  property  of  the  company,  of  the  value  of  up- 
wards of  $100,000;  that  though  the  sum  so  secured  was 
due,  yet  the  said  Joseph  H.  Millard,  trustee,  although  re- 
<iaested,  refused  to  bring  suit  for  the  foreclosure  of  said 
mortgage,  because  the  property  was  more  than  ample  se- 
curity for  the  debt,  and  the  company  could  have  easily 
raised  the  money  and  paid  said  debt,  and  it  was  its  duty  so 
to  do;  that  on  May  19,  1877,  the  defendant  Marsh  was 
one  of  the  directors  and  the  president  of  said  Omaha 
Horse  Railway  Company,  and  owned  a  large  number 
of  its  shares  of  stock  and  had  the  management  of  said 
company,  and  that  it  was  in  his  power,  as  such  officer,  to 
raise  the  money  to  pay  the  debts  of  said  company,  which 
he  &iled  to  do,  and  permitted  the  said  Hers  to  bring  said 
foreclosure  suit,  and  thereafter  procured  himself  to  be  made 
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a  party  defendaut  in  said  action ;  that  a  decree  of  foreclos- 
ure was  rendered  in  said  suit  on  January  6,  1879,  and  that 
pending  said  suit  said  Marsh  bought  up  other  shares  of  the 
stock  of  said  company^  so  that  wlien  decree  was  rendered 
Marsh  was  owner  of  a  majority  of  the  stock  of  said  com- 
pany, and  assigned  to  Frank  Murphy  and  W.  A.  Smith, 
respectively,  five  shares  of  said  stock,  without  consideration ; 
that  while  said  suit  was  pending  an  accounting  was  had, 
and  it  was  found  that  the  total  indebtedness  of  the  company 
secured  by  said  mortgage  was  $29,413.01,  and  that  under 
a  second  mortgage  there  was  due  the  further  sum  of  $3,- 
743.69,  making  the  total  indebtedness  $33,156.60,  and  in 
said  foreclosure  proceedings  the  decree  was  that  unless  the 
said  sum  found  due  was  paid  within  ten  days  from  its  ren- 
dition the  mortgaged  property  should  be  sold  to  pay  the 
debt;  that  on  March  8,  1879,  there  was  a  sale,  under  said 
decree,  of  the  property  of  said  Omaha  Horse  Railway 
Company,  at  which  defendant  Marsh,  then  being  a  director 
as  well  as  president  and  superintendent  of  said  company, 
bid  off  said  property  for  $24,500  and  took  to  himself  a 
sheriff's  deed  therefor. 

The  petition  stated  in  detail  that  by  resolution  the  place 
of  meeting  of  the  stockholders  of  said  Omaha  Horse  Rail- 
way Company  was  fixed  at  an  obscure  place ;  said  resolu- 
tion having  been  adopted  at  a  meeting  of  the  stockholders 
of  said  company,  at  which  only  W.  W.  Marsh,  Frank 
Murphy,  and  W.  A.  Smith  were  present ;  that  meetings 
were  held  at  such  obscure  place  and  without  due  notice  to 
the  stockholders  of  said  company;  that  a  deed  to  them  of 
three-fifths  of  the  property  of  the  Omaha  Horse  Railway 
Company  was  made  by  Marsh,  Guy  C.  Barton,  Frank 
Murphy,  and  S.  H.  H.  Clark ;  that  to  wrong,  cheat,  and 
defraud  said  company  and  its  bona  fide  stockholders  out  of 
its  and  their  property  the  said  Marsh,  Barton,  Murphy, 
and  Clark  made  to  the  Omaha  Horse  Railway  Company 
the  following  proposition : 
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"lb  the  Omaha  Horse  Railway  Company:  The  under- 
signed hereby  offer  and  propose  to  sell  and  oonvey  to  you 
the  franchise  of  said  company  and  all  the  lines  of  street  rail- 
way now  operated  by  us  in  the  city  of  Omaha,  ^Nebraska, 
together  with  all  the  horses,  harness,  street  cars,  barns,  and 
other  property  connected  therewith  and  owned  and  used  by 
as  in  the  operation  of  said  street  railway,  and  also  to  pay  or 
procure  the  discharge  of  all  the  indebtedness  now  in  judg- 
ment against  you  for  and  in  consideration  of  the  issue  to  us 
of  the  full  paid  stock  of  said  company  of  the  probable  value 
of  $300,600  and  the  bonds  of  said  company  in  the  sum  of 
$233,000,  payable  in  twenty  years,  with  interest  at  the  rate 
of  six  per  cent  per  annum,  payable  semi-annually,  secured 
by  a  first  mortgage  on  said  property  and  all  property  of 
every  kind  which  may  be  hereafter  acquired  by  said  com- 
pany. 

"Dated  at  Omaha,  February  12, 1884. 

"  W.  W.  Marsh, 

"Guy  C.  Barton. 

"Frank  Murphy. 

"S.  H.  H.  Clark." 
That  at  a  meeting  of  the  stockholders  of  said  company  a 
resolution  was  adopted  accepting  the  above  proposition; 
that  at  said  meeting  Clark,  Murphy,  Barton,  Marsh,  and 
W.  A.  Smith  were  elected  directors  of  said  company;  that 
at  said  time  the  said  company  was  not  indebted  in  any  sum 
whatever,  its  earnings  being  sufficient  to  pay  all  indebt- 
edness, which  was  correctly  stated  in  the  aforesaid  decree 
of  date  January  6,  1879,  and  its  expenses;  that  its  earn- 
ings were  largely  in  ezcc&s  of  what  was  necessary  to  pay 
both  its  indebtedness  and  running  expenses;  that  said 
property  when  said  proposition  was  made  and  accepted,  was 
of  the  value  of  over  $200^000  above  all  debts,  and  was  free 
of  all  judgments  and  incumbrances,  and|that  there  was 
then  a  balance  in  the  hands  of  Marsh  and  Murphy,  as 
would  appear  upon  an  accounting  duly  had;  that  pursuant 
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to  said  accepted  offer  Marsh,  Clark,  Barton,  and  Murphy 
by  a  deed  dated  May  13,  1884,  pretended  to  convey  to 
said  Omaha  Horse  Railway  Company  all  its  own  property, 
the  consideration  named  in  said  deed  being  |693,000,  or 
f  93,000  more  than  twice  what  it  was  rated  at  when  Marsh 
deeded  three-fifths  of  it  three  months  before  to  Murphy, 
Clark,  and  Barton.  The  petition  further  allied  that  on 
July  11,  1884,  the  said  Clark,  Murphy,  Barton,  and  Smith, 
who  were  then  directors  of  said  company  chosen  on  February 
20, 1884,  unlawfully,  wrongfully,  and  without  any  consid- 
eration moving  therefor,  issued  and  distributed  among 
themselves  |300,600  of  stock,  and  $233,000  of  the  bonds 
of  said  company,  secured  by  mortgage  upon  the  ))roperty 
of  the  company  made  also  by  themselves  May  30,  1884. 
What  was  done  with  the  remaining  $67,000  of  said  bonds 
the  plaintiff  alleged  that  he  was  unable  to  state,  and  de- 
manded an  accounting. 

The  petition  further,  in  substance,  stated  that  by  a  combi- 
nation between  the  parties  last  named  as  directors  the  prop- 
erty of  the  Omaha  Horse  Railway  Company  was  taken  pos- 
session of^  and  a  consolidation  of  said  company,  and  a  tramfer 
of  all  its  property,  and  a  merger  of  its  franchise  with  that 
of  another  company  then  in  existence,  was  in  contemplation, 
and  if  not  prevented  would  be  consummated ;  that  the  several 
transfers  from  the  said  Marsh  to  the  other  parties  named 
as  directors  were  simply  a  part  of  a  scheme  to  defraud  the 
other  stockholders  of  the  Omaha  Horse  Railway  Company 
of  their  rights  as  such  in  said  company.  The  manner  in 
which  this  was  attempted  to  be  carried  on  is  alleged  at 
great  length  and  considerable  detail  in  the  petition,  but 
it  would  subserve  no  profitable  use  to  set  out  these  details 
more  fully  than  has  already  been  done. 

The  answer  admitted  the  indebtedness  to  the  Hers,  the 
foreclosure,  and  the  purchase  thereunder  by  Marsh  of  the 
property  of  the  Omaha  Horse  Railway  Company,  but 
denied  that  there  was  in  said  purchase,  or  in  any  other 
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transaction^  any  intent  to  cheat  or  defraud  any  stockholder 
of  said  Omaha  Horse  Railway  Company,  and  alleged  that 
whatever  was  done  was  simply  done  by  said  Marsh  in  his 
own  right  and  for  the  protection  of  his  own  interest.  It 
alleged  that  at  the  time  the  action  was  brought  to  foreclose 
the  mortgage  executed  to  Millard,  as  trustee,  the  company 
was  hopelessly  insolvent;  that  the  property  of  the  com- 
pany was  not  worth  more  than  one-half  of  its  indebtedness; 
that  besides  the  mortgage  indebtedness  there  was  a  large 
floating  indebtedness,  and,  in  effect,  denied  the  material 
averments  of  the  petition.  The  answer  also  alleged  that 
on  the  2d  day  of  April,  1889,  the  Omaha  Street  Railway 
Company  was  formed  by  the  consolidation  of  the  Omaha 
Horse  Railway  Company  and  the  Omaha  Cable  Tramway 
Company,  and  that  ever  since  said  2d  day  of  April,  1889, 
all  the  property,  rights,  and  franchises  of  said  two  constit- 
uent companies  have  been  owned  and  operated  and  in  the 
possession  of  said  Omaha  Street  Railway  Company.  The 
defendant  also  pleaded  the  statute  of  limitations  in  this  con- 
nection. 

Upon  these  pleadiugs,  the  testimony  was  taken,  and  in 
July,  1890,  the  case  was  taken  under  advisement  by  the 
coart,  though  no  final  decision  was  made  until  February 
11,  1891.  In  December,  1890,  the  plaintiff  applied  for 
leave  to  ameud  his  petition  so  as  to  conform,  as  he  alleged, 
to  the  proofs  adduced  on  the  trial.  The  purpose  of  this 
amendment  was  to  allege  that  Marsh  encouraged  Here  to 
bring  the  foreclosure  suit,  and  after  it  was  commenced, 
fraudulently  contriving  and  intending  to  get  control  of  the 
stock  and  property  of  said  company,  and  to  cheat  plaintiff 
and  others  out  of  their  stock,  shares,  and  interest  in  said  « 
company,  procured  himself  to  be  made  a  defendant  as  here- 
inbefore stated.  It  further  alleged,  in  addition  to  the  firat 
averments  of  the  original  petition,  that  upon  an  accounting, 
and  before  the  sale  under  the  decree  obtained  by  Hera 
against  the  Omaha  Horse  Railway  Company,  it  was  found 
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that  said  company  waa  also  indebted  under  a  judgment 
known  as  the  Doolittle  judgment,  in  the  sum  of  $5,008.28^ 
and  under  a  judgment  in  favor  of  the  State  Bank  in  the 
sum  of  i'ljdld  58,  and  that  the  total  indebtedness  of  said 
company  secured  as  above  stated,  that  is  by  first  and  second 
mortgage  hereiul)efore  referred  to,  and  under  said  judg- 
ments, all  told,  amounted  to  the  sum  of  $40,680.46,  and 
that  further  than  this  said  company  was  not  indebted  in  any 
sum  whatever.  It  also  more  fully  alleged  the  different 
schemes  set  on  foot  by  Marsh,  in  which  he  was  alleged  to 
have  been  assisted  by  Murphy,  Smith,  and  his  associates 
to  involve  in  appearance  the  title  to  the  paper  derived  from 
Mai*sh  by  the  Omaha  Street  Railway  Company  aforesaid, 
though  in  fact  the  same  was  alleged  to  have  been  held  by 
Marsh  and  his  associates  for  Marsh's  sole  benefit. 

The  petition  further  stated  that  the  plaintiff  Horbach,  prior 
to  said  sale  upon  foreclosure,  and  as  the  date  named  there- 
for was  drawing  nigh,  prepared  himself  with  funds  sufli- 
cient  to  bid  said  property  off  for  the  sum  of  $40,000,  and 
intended  to  bid  on  the  same  on  the.sale  to  that  amount; 
that  said  Marsh  was  apprised  of  this  fact,  and  came  to 
plaintiff  and  arranged  with  plaintiff  not  to  bid  at  the  sale, 
and  that  the  defendant  Marsh  then  stated  to  plaintiff  that 
he,  the  said  Marsh,  desired  and  intended  to  bid  the  same 
off  at  the  coming  sale  in  his  own  name  for  the  benefit  of 
all  the  stockholders  and  all  persons  interested  in  the  prop- 
erty, and  that  if  plaintiff  would  refrain  from  bidding,  he, 
the  said  Marsh,  would  bid  the  same  off  and  hold  the  same 
in  his  own  name  for  the  benefit  of  all  the  stockholders  and 
all  parties  interested  therein.  Plaintiff  says  that  in  con- 
sideration of  said  promises,  offer,  and  agreement,  he  prom- 
ised and  agreed  not  to  bid  on  the  same,  and  refrained  from 
bidding  thereon  at  the  sale,  and  |)ermitted  the  said  defend- 
ant Marsh  to  bid  said  property  off  at  said  sale.  The  pro- 
posed amendment  to  the  petition  was  further  to  the  effect 
that  but  for  the  aforesaid  promises,  offer,  and  agreement  of 
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the  said  Marsh,  the  plaintiff  would  have  bid  on  said  prop- 
erty to  the  amount  of  the  then  indebted  ness,  interest,  and  costs 
due  thereon,  but  that  he  relied  upon  the  promises  and  agree* 
ment  of  the  said  defendant  Marsh  that  he  would  bid  in  said 
property  in  trust  for  all  the  stockholders,  and  hold  the  same 
in  his  own  name  until  such  time  when  the  company  could 
earn  and  pay  off  its  indebtedness,  and  that  relying  on  said 
promises  and  agreement  the  plaintiff  refrained  from  bid- 
ding, and  did  not  bid  at  said  sale,  and  the  said  plaintiff 
said  that  the  said  promises,  offer,  and  agreemefit  of  the  said 
defendant,  made  as  aforesaid  to  plaintiff,  were  designedly 
made  to  him  with  the  intent  to  wrong,  ciieat,  and  defraud 
the  plaintiff  and  the  other  stockholders  out  of  their  stock 
and  out  of  their  interest  in  and  to  said  stock.  The  further 
proposed  amendments  were  simply  such  as  to  charge  that 
the  promises  of  Marsh  as  to  bidding  in  the  property  for 
the  benefit  of  the  stockholders  of  the  Omaha  Horse  Bail- 
way  Company,  and  his  violation  of  said  promises,  were 
each  solely  for  the  purpose  of  cheating  and  defrauding  the 
stockholders  of  the  Omaha  Horse  Railway  Company  as  to 
the  property  of  said  company,  in  respect  of  which  each  of 
said  stockholders,  as  such,  were  interested. 

The  court  refused  to  permit  amendments  to  the  petition 
as  proposed.  The  prayer  of  the  said  proposed  amendments, 
as  well  as  in  the  original  petition,  was  that  the  defend- 
ants should  be  required  to  show  how  much  stock  over 
ar.d  ubove  the  original  one  thousand  shares  had  been  issued 
by  them;  that  they  may  be  required  to  surrender  the  same 
for  cancellation ;  that  they  be  required  to  return  to  said 
company  all  sums  of  money  they  may  have  received, 
or  that  the  company  has  paid  out  as  dividends  thereon; 
that  in  case  they  cannot  or  shall  not  surrender  said  stock, 
that  they  be  required  to  pay  to  the  company  the  face  values 
thereof  with  all  dividends  the  company  has  paid  out  there- 
on ;  and  that  said  defendants  be  required  to  surrender  up 
for  cancellation  all  the  bonds  of  said  company  issued  by 
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theiDy  and  return  to  the  company  all  sums  of  raoiiej  at 
any  time  paid  out  as  interest  on  said  bonds ;  that  in  case 
they  shall  not  surrender  said  bouds  for  cancellation  that 
they  be  required  to  pay  said  company  the  full  face  value 
thereof,  together  with  all  interest  the  company  has  at  any 
time  paid  out  thereon.  And  the  plaintiff  further  prayed 
that  a  full  accounting  might  be  had  of  all  receipts  and  ex- 
penditures, debts  and  credits  of  said  company  from  Janu- 
ary 1,  1879,  to  the  present  time,  and  for  the  appointment 
of  a  receiver  to  take  charge  of  all  the  books  of  the  oom- 
pauy,  and  papers  showing  its  business  since  January  1^ 
1879,  and  that  said  defendants  be  required  to  pay  over^ 
under  order  of  the  court,  whether  for  said  stock  or  bonds^ 
or  both,  the  balance  of  the  earnings  of  the  company  over 
and  above  expenditures,  and  for  general  equitable  relief. 

On  the  11th  day  of  February,  1891,  a  decree  was  en- 
tered in  this  cause  as  follows :  ^'  This  action  having  been 
heretofore  tried  to  the  court,  and  the  plaintiff  having,  be- 
fore the  conclusion  of  the  trial,  filed  his  motion  for  leave 
to  amend  his  petition  to  conform  to  the  facts  proved  and 
tendered  in  said  proposed  j>etition,  aod  (he  court  having 
taken  the  case  and  said  motion  under  advisement,  and  be- 
ing now  fully  advised  in  the  premises,  it  is  now  ordered 
that  said  motion  be  and  it  hereby  is  overruled,  to«whicb 
the  plaintiff  excepts,  and  thereupon  the  court  finds,  apoD 
the  issues  joined,  for  the  defendants,  to  which  the  plaintiff 
excepts.  '  It  is  therefore  ordered  and  adjudged  that  this 
action  be  dismissed  for  want  of  equity,  and  that  the  de- 
fendants recover  of  the  plaintiff  their  costs  of  this  action 
to  be  taxed.'' 

Under  the  petition,  as  originally  filed,  the  theory  of  the 
plaintiff  evidently  was  that  by  reason  of  the  fiduciary  re- 
lations sustained  by  W.  W.  Marsh  to  the  Omaha  Horse 
Railway  Company,  whatever  purchase  was  made  by  him 
would  of  necessity  inure  to  the  benefit  of  that  company 
and  its  stockholders.     There  is  no  averment  of  any  irrego- 
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larities  or  defects  in  the  foreclosure  proceedings  at  the  suit 
of  the  Hers  against  the  Omaha  Horse  Railway  Company, 
nor  is  there  any  allegations  of  any  defect  in  the  sheriff's 
sale  or  confirmation  such  as  in  any  way  to  impair  the  title 
of  Marsh  nnder  his  sheriff's  deed. 

The  question  which  is  presented  by  these  pleadings  then' 
is,  whether  or  not  Marsh,  as  director  and  president  of  the 
Omaha  Horse  Railway  Company,  would  be  held  as  trustee 
for  the  benefit  of  the  stockholders  of  that  company  in  any 
purchase  which  he  made.  The  amount  of  the  decree 
under  which  the  sale  was  made  was,  as  alleged  by  the  pe- 
tition, something  over  $33,000.  The  proposed  amendment 
to  the  petition  admits  the  existence  of  a  judgment  in  favor 
of  Doolittle,  and  one  in  favor  of  the  State  Bank,  which 
swell  the  indebtedness  of  the  Omaha  Horse  Railway  Com- 
pany at  the  time  of  the  foreclosure  to  upwards  of  $40,000. 
The  amount  bid  at  the  foreclosure  sale  by  Marsh  was 
124,500.  No  claim  is  made  in  the  petition  that  he  used 
funds  other  than  his  own  in  making  this  purchase,  except 
inferentially  it  is  asserted  that  the  earnings  were  sufficient 
to  pay  the  indebtedness  of  the  company,  and  in  a  general 
way  it  is  asserted  that  he  had  a  balance  in  his  hands  over 
and  above  the  indebtedness  of  the  company;  but  of  the 
fiust  that  he  advanced  the  $24,500  in  payment  of  the  bid 
made  by  him  there  can  be  no  question  upon  the  testimony. 
Under  these  circumstances  the  original  theory  of  the 
plaintiff  can  only  be  made  available  upon  the  assumption 
that  an  officer  of  a  corporation  has  no  right  whatever  in 
his  individual  capacity  to  advance  money  for  a  corporation, 
or  purchase  its  property  at  a  judicial  sale. 

In  the  case  of  Oorder  v.  PlaUsmouth  Canning  Companjfy 
'  36  Neb.,  648,  a  somewhat  similar  question  was  considered 
by  this  court  In  the  opinion  filed  by  Post,  J.,  the  fol- 
lowing language  occurs:  ''There  is  no  doubt  that  the 
relation  of  directors  of  a  corporation,  of  which  they  are 
officers,  are  of  a  fiduciary  character,  and  their  contracts  and 
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dealiDgs  with  respect  to  the  corporate  property  will  be  care- 
fully scrutinized  by  the  court.  There  are  cases  to  be  found 
io  which  it  is  asserted  that  such  contracts  are  absolutely 
void  and  not  enforcible  either  in  courts  of  law  or  in  equity, 
but  the  decided  weight  of  authority,  as  well  as  the  most 
satisfactory  reasoning,  sustains  the  view  that  they  are  void- 
able only.  It  is  frequently  stated  in  the  reports  and  text- 
books that  contracts  between  corporations  and  their  direct- 
ors will  be  set  aside  by  courts  of  equity  at  the  election  of 
the  stockholders,  but  such  statements  are  not  strictly  accu- 
rate. Not  every  purchaser  of  corporate  property  by  direct- 
ors of  a  corporation  will  be  adjudged  void  in  an  action  by 
the  stockholders,  even  by  courts  of  equity.  On  the  con- 
trary, the  relation  of  directors  to  the  stockholders  of  a  cor- 
poration is  not  essentially  different  from  that  ordinarily 
existing  between  trustee  and  cestui  que  trust  Courts  of 
equity  will  set  aside  sudi  contracts  on  the  ground  of  fraud 
and  generally  upon  slight  showing  of  fraud  or  bad  faith 
by  the  trustee,  but  where  it  is  clear  that  the  transaction  is 
in  good  faith  and  the  cestui  que  trusty  being  under  no  dis- 
ability, has  received  and  retains  the  consideration  paid  for 
the  trust  property  by  the  trustee,  it  will  be  upheld  when 
assailed  either, in  law  or  in  equity." 

In  the  case  at  bar  the  money  paid  by  Marsh  was  not 
paid  by  him  to  his  cestui  que  trust  it  is  true,  and  yet  it  was 
paid  for  the  cestui  que  trust  as  completely  as  though  directly 
so  to  it  or  to  the  stockholders  of  the  Omaha  Horse  Rail- 
way Company.  By  the  most  solemn  method  of  proof  it 
had  been  ascertained  that  said  company  was  indebted  to  an 
amount  of  over  $33,000,  and  its  property  was  ordered  sold 
for  the  payment  of  that  indebtedness.  The  proofs  show 
that  Marsh  at  the  sale  competed  against  all  purchasers  to 
the  extent  of  running  the  property  from  $16,000  up  to 
$24,500;  he  paid  this  amount  upon  his  bid,  and  it  was 
applied  to  the  extinguishment  of  the  indebtedness  of  the 
Omaha  Horse  Railway  Company  without  any  objection 
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and  with  the  acquiescence  of  every  stockholder  of  that  com- 
pany. Having  in  view  simply  his  fiduciary  relation,  there- 
fore, he  is  entitled  to  full  protection  in  his  purchase  under 
the  language  of  the  case  just  quoted  from,  unless  something 
more  than  a  mere  fiduciary  relation  is  shown  to  affect  his 
rights.  The  proposed  amendment  to  the  petition,  however, 
was  based  *upon  the  theory  of  an  expressed  rather  than  an 
implied  trusty  possibly  in  addition  thereto.  The  averments 
made  by  way  of  amendments  in  the  proposed  amended  pe- 
tition were  to  the  effect  that  previous  to  the  sale  under  the 
Ber  foreclosure  plaintiff  had  a  conversation  with  Marsh,  in 
which  he  expressed  the  intention  of  bidding  at  the  proposed 
foreclosure  sale,  and  was  assured  by  Marsh  that  he  himself 
would  bid  in  the  property  of  the  Omaha  Horse  Railway 
Company  for  the  benefit  of  the  stockholders  of  that  com- 
pany. The  plaintiff,  in  his  amendments  to  the  petition, 
allied  that  he  relied  upon  these  assurances,  and  that  by 
reason  of  such  reliance  he  was  induced  to  and  did  refrain 
from  bidding  upon  the  property  at  said  foreclosure  sale;  that 
Marsh  was  thereby  enal>led  to  purchase  said  property,  and 
did  so  purchase  the  same  in  his  own  name  though  with 
plaintiff's  expectation  and  understanding,  superinduced  by 
the  assurances  of  Marsh  to  that  effect,  that  the  property 
would  be  held  by  Marsh  for  the  benefit  and  protection  of 
the  stockholders  generally.  It  was  afterwaixls  proposed  by 
plaintiff,  rather  inconsistently  with  this  theory,  that  he 
should  purchase  one-half  of  this  same  property  of  Marsh. 
There  is  abundant  testimony  that  the  property  at  the 
time  of  the  purchase  at  the  foreclosure  sale  was  of  little 
value,  and  that  the  price  paid  by  Marsh  was  reasonable. 
It  is  shown  that  subsequently,  either  owing  to  the  growth 
of  the  city  of  Omaha  or  other  circumstances,  or  perhaps  all 
combined,  the  property  rapidly  appreciated  in  value  and 
earning  capacity.  It  was  purchased  by  Marsh  in  1879, 
and  it  is  claimed  by  plaintiff  was  held  by  Marsh  until  it 
became  much  more  valuable,  when  the  trust  under  which 
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it  was  held  by  Marsh  was  repudiated,  and  the  property 
treated  as  the  property  of  Marsh  and  his  associates  alone, 
without  reference  to  the  rights  of  the  stockholders.  The 
preponderance  of  the  evidence  shows  that  Marsh  bid  in 
this  property  without  any  promise,  agreement,  or  under- 
standing such  as  would  constitute  him  a  trustee  in  respect 
thereof,  for  the  benefit  of  the  stockholders  of  saicf  company ; 
that  he  afterwards  used,  operated,  and  improved  the  same 
under  greti,t  difficulties  solely  for  his  own  profit  and  bene- 
fit; that  the  sheriff's  deed  which  he  received  upon  its  pur- 
chase at  the  foreclosure  sale  to  himself  individually  was 
immediately  recorded;  that  the  deed  evidencing  the  con- 
veyance of  the  three-fifths  interest  in  said  property  to  his 
co-defendants  was  also  placed  on  record  as  soon  as  executed ; 
that  every  act  and  use  by  him  of  the  property  was  consist- 
ent with  his  individual  ownership  thereof;  that  immedi- 
ately upon  acquiring  said  property  the  accounts  in  relation 
to  the  receipts  and  expenditures  of  the  Omaha  Horse  Rail- 
way Company  were  changed  so  as  to  indicate  that  there  was 
no  intention  that  they  should  be  binding  upon  or  for  the  ben- 
efit of  the  Omaha  Horse  Railway  Company.  It  is  true  that 
in  the  litigation  between  the  Omaha  Horse  Railway  Com- 
pany, plaintiff,  against  the  Omaha  Motor  Railway  Company 
and  William  M.  Hewitt,  defendants,  statements  were  made 
under  oath  by  Marsh  which  apparently  should  modify  this 
general  statement.  In  this  evidence  Mr.  Marsh  testified 
that  he  had  been  a  stockholder  in  the  Omaha  Horse  Rail- 
way Company  for  fifteen  years  previous  to  the  Ist  of  July^ 
1888,  and  had  held  stock  therein  right  straight  along,  and 
that  he  had  held  the  property  for  two  or  three  years  as  be- 
longing to  the  Omaha  Horse  Railway  Company,  and  that 
finally  it  was  conveyed  to  the  company. 

Bearing  in  mind  the  apparent  value  attached  to  what  was 
claimed  by  all  the  parties  to  this  suit  as  to  the  exclusive 
franchise  to  operate  a  horse  railway  in  the  streets  of  Omaha 
under  the  act  of  the  territorial  legislature  of  Nebraska^ 
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approved  Febroarj,  18,  1867,  it  is  not  difficult  to  accoant 
for  the  line  of  oondact  parsQed  by  Marsh  and  bis  testimony 
in  the  case  referred  to.  This  exclusive  franchise  was  in 
terms  granted  to  the  Omaha  Horse  Railway  Company. 
The  purchase  of  the  property  by  Marsh  did  not  of  coarse 
vest  him  with  that  franchise.  To  avail  himself  of  the 
benefits  in  that  respect  of  the  act  referred  to.  Marsh  reor- 
ganized the  Omaha  Horse  Railway  Company,  after  which 
he  and  his  associates  conveyed  to  said  company  the  prop- 
erty necessary  for  its  operation,  for  which  they  received  as 
payment  the  stock  and  bonds  of  said  company.  Evidently 
this  coarse  was  taken  to  control,  on  the  one  hand,  the  man- 
agement of  the  property,  and,  on  the  other,  to  render  avail- 
able a  special  grant  of  franchises  which  were  believed  to 
be  exclusive  in  their  nature.  Though  the  Omaha  Horse 
Railway  Company  was  reorganize<l,  there  seems  to  have 
been  adopted  no  amendments  in  the  way  of  a  change  in  its 
name  or  otherwise,  and  it  is  therefore  not  strange  that  in  his 
dealings  with  a  rival  company,  calling  in  question  the  ex- 
dosiveness  of  the  franchises  claimed,  Marsh  should  have 
testified  as  he  did.  Indeed,  whatever  were  the  property 
interests  which  had  been  held  by  Marsh  and  his  associates, 
they  were  by  the  deeds,  heretofore  referred  to  in  plaintiff's 
petition,  conveyed  to  the  Omaha  Horse  Railway  Company, 
and  no  act  or  deed  of  divestiture  has  since  been  shown  to 
have  had  existence. 

While  it  was  true  that  in  the  suit  where  this  testimony 
was  taken  the  Omaha  Horse  Railway  Company's  exclusive 
franchise  was  asserted  for  tlie  purpose  of  preventing  the 
use  by  a  rival  company  of  the  streets  of  the  city  of  Omaha 
for  railway  purposes,  such  issue  does  not  found  a  substan- 
tive basis  for  plaintiff's  present  contention.  The  tes- 
timony of  Marsh,  under  consideration,  could  only  have  had 
the  tendency  or  effect  to  impeach  the  evidence  and  claims 
which  he  now  advances  in  this  case.  Giving  that  testimony 
the  fall  weight  to  which  it  is  entitled,  however,  there  was 
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a  preponderanoe  in  favor  of  the  claims  made  by  Marsh 
hereio.  The  testimony  fails  to  show  the  existence  of  an 
express  trust  as  against  Marshy  or  Marsh  and  his  associates 
in  favor  of  plaintiff,  or  any  other  of  the  stockholders, 
created  by  the  alleged  promises  of  Marsh  to  the  plaintiff 
just  before  the  foreclosure  sale.  If  the  evidence  had  been 
sufficient  to  sustain  the  amendments  which  were  proposed 
to  render  the  petition  conformable  to  the  testimony,  it 
would  have  been  prejudicial  error  to  have  refused  permis- 
sion to  the  plaintiff  to  make  the  amendments  asked  in  the 
district  court.  Whatever  amendments  are  necessary  to 
enable  a  party  to  assert  his  rights  or  redress  grievances 
should  be  permitted  at  any  time,  even,  under  our  statute, 
after  judgment.  But  in  a  case  where  there  is  not  sufficient 
proof  to  sustain  the  amendment,  even  if  permitted,  and  in 
which  the  general  result  must  have  been  the  sjime  with  as 
without  the  amendment,  there  can  result  uo  prejudice  in  re- 
fusing to  permit  the  proposed  allegation  to  be  made  by  way 
of  amendment. 

In  the  consideration  of  the  equities  urged  and  insisted 
upon  by  the  plaintiff,  it  is  impossible  to  ignore  the  fact  that 
the  alleged  grievances  had  their  origin  in  1879,  and  that 
this  suit  was  not  commenced  until  November,  1889,  a  period 
of  more  than  ten  years ;  nor  can  it  be  forgotten  that  while 
the  plaintiff  alleges  that  the  time  and  place  of  holding  di- 
rectors' meetings  was  changed  so  as  to  be  less  generally 
known,  yet  that  plaintiff  himself  testifies  that  he  attended 
none  of  the  meetings  on  account  of  the  small  amount  of 
stock  which  he  held.  No  other  stockholder  of  the  com- 
pany has  intervened  or  in  any  other  way  set  up  or  made 
objection  to  the  contention  in  this  case,  and  it  cannot  be  as- 
sumed that  any  others  exist  or  have  cause  of  complaint. 

2.  In  the  district  court  appellees  pleaded  the  statute  of 
limitations  in  bar  of  this  suit.  The  action  was  brought  for 
relief  on  the  ground  of  alleged  fraud,  and  the  statute  ap- 
plicable to  such  oases  provides  that  an  action  for  relief  cau 
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only  be  oommenoed  within  four  years  after  the  caose  of  ac- 
tion shall  have  accrued,  but  that  it  shall  not  be  deemed  to 
have  accrued  until  the  discovery  of  the  fraud.  The  peti- 
tion in  this  case  was  filed  November  16, 1889 ;  thesheriff^s 
deed  made  to  Marsh  under  the  decree  rendered  in  the 
foreclosure  suit  of  Hers  was  dated  March  16,  1879,  and 
was  filed  for  record  March  17,  1879.  As  has  already  been 
noted,  Marsh,  from  the  time  of  said  purchase,  treated  the 
property  purchased  as  if  he  had  been  its  absolute,  unqual- 
ified owner.  On  the  9th  day  of  February,  1884,  for  in- 
stance. Marsh  and  his  wife  by  deed  sold  and  conveyed  to 
Silas  H.  H.  Clark,  Frank  Murphy,  and  Guy  C.  Barton 
an  undivided  three-fifths  of  said  property  for  the  ex- 
pressed consideration  of  $150,000.  This  deed  was  filed 
for  record  July  11,  1884.  On  the  30th  day  of  May 
1884,  Marsh,  Clark,  and  Barton,  their  wives  and  Frank 
Murphy  joining  therein,  made  conveyance  of  this  same 
property  to  the  Omaha  Horse  Railway  Company  for  the 
expressed  consideration  of  $593,000,  which  deed  was  filed 
for  record  July  11,  1884,  the  same  day  on  which  was  re- 
corded the  deed  last  above  described.  The  proposition  of 
the  last  above  named  grantors  for  the  sale  of  the  property 
conveyed  to  the  Omaha  Horse  Railway  Company  was 
dated  February  12,  1884,  and  was,  by  resolution  of  the. 
stockholders  of  said  company,  accepted  February  20, 1884. 
The  deed  pursuant  thereto  was  executed  on  May  30,  fol- 
lowing. There  is  no  charge  made  that  the  resolution  ac- 
cepting said  proposition  was  not  spread  upon  the  records 
of  the  company,  and  only  in  very  general  terms  is  it  al- 
leged that  these  proceedings  were  kept  concealed.  The 
petition  charged  that  pending  the  foreclosure  proceedings 
previous  to  January  6,  1879,  Marsh  purchased  a  majority 
of  the  stock  of  the  Omaha  Horse  Railway  Company,  and 
that  at  the  date  of  said  foreclosure  he  was  the  holder  of  a 
majority  of  all  the  stock  of  said  company,  but  nowhere  is 
it  alleged  that  this  acquisition  of  stock  was  secretly  made, 
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nor  that  at  the  time  its  parchase  was  unknown  to  appellant. 
Under  all  these  oircumstanoes  the  bare  statement  of  appel- 
lant that  the  knowledge  that  defendants  repudiated  the 
trust  under  which  this  property  was  held  was  not  acquired 
until  June,  1888,  is  not  determinative  of  the  date  from 
which  the  statute  of  limitations  began  to  run.     Upon  this 
point  the  language  of  Mr.  Justice  Clifford  in  Oodden  v. 
Kimmelly  99  U.  S.,  201,  quoted  with  approval  in  Parker 
V.  Kuhrif  21  Neb.,  on  page  427,  is  applicable.     He  said : 
'^Courts  of  equity  acting  on  their  own  inherent  doctrine  of 
discouraging,  for  the  peace  of  society,  antiquated  demands, 
refuse  to  interfere  in  attempts  to  establish  a  stale  trust,  ex- 
cept where  the  trust  is  dearly  established,  or  where  the 
facts  have  been  fraudulently  and  successfully  concealed  by 
the  trustee  from  the  knowledge  of  the  oestui  que  trueL 
Relief  in  such  cases  may  be  sought,  but  the  rule  is  that  the 
cestui  que  b*ud  should  set  forth  in  the  bill  specifically  what 
were  the  impediments   to   an  earlier  prosecution  of  the 
claim;  and  how  he  or  she  came  to  be  so  long  ignorant  of 
their  alleged  rights  and  the  means  used  by  the  respondent 
to  keep  him  or  her  in  ignorance,  and  how  he  or  she  first 
came  to  a  knowledge  of  their  rights,'^  citing  Badger  v. 
Badger,  2  Wall.  [U.  S.],  87 ;  White  v.  Pamiher,  1  Knapp 
[Eng.],  227.     This  language  is  specially  applicable  to  the 
averments  of  the  petition  upon  which  the  cause  was  tried; 
that  is,  to  a  trust  implied  from  the  ofiBcial  relation  of 
Marsh  to  the  Omaha  Horse  Railway  C!)ompany  at  the  time 
of  his  purchase  of  its  property.     In  respect  to  the  addi- 
tional  averments  embodied  in  the  amended  answer,  by 
which  an  express  trust  relationship  was  charged,  it  is  suf- 
ficient to  repeat  that  the  proofs  failed  to  sustain  them,  and 
from  this  it  follows  that  the  operation  of  the  statute  of 
limitations  was  in  no  way  suspended  upon  that  theory  of 
appellant.    This  action  was,  therefore,  properly  held  barred 
by  the  statute,  more  than  four  years  having  elapsed  from 
the  time  when  appellant's  cause  of  action,  upon  any  theory 
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applicable  to  the  evidenoe,  arose.     The  judgment  of  the 
district  court  is 

Affirmed. 

Ragan,  C.)  coocurs. 

Irvine,  C,  concurs  in  the  decision  upon  the  ground 
that  the  action  is  barred  by  the  statute  of  limitations. 


87     89 
65    448 

Joseph  M.  Spurgin,  appellee,  v.  Henry  B.  Thomp-  \^  Jg 

SON,  APPELLANT.  ?^_?^ 

FiLKD  Mat  9, 1893.     No.  5780. 

1.  Election  Contest :  Appeal  Fbom  County  Coubt:  Issues  in 
Appkllats  Court.  Id  an  election  contest  the  incnmbent, 
haying  diamisaed  before  judgment  a  paragraph  of  his  answer  al- 
leging the  improper  refosal  to  count  certain  ballots,  cannot  by 
an  original  amendment  in  the  district  court,  oyer  the  contestant's 
objection,  set  up  the  same  matters  as  to  which  he  had  entered  a 
dismissal  in  the  county  court 

^  ElectioiiB :  Mabkbd  Ballots.  The  indorsement  of  the  name 
"Eagleham,"  he  not  being  one  of  the  election  judges,  upon  a 
ballot^  was  within  the  inhibition  of  the  statute  forbidding  the 
marking  of  his  ballot  by  an  elector,  and  yitiates  said  ballot. 

I.  :  AusTBALiAN  Ballots:  Cboss  Madb  With  Pbncil  In- 
stead of  Ink.  While  the  statute  requires  that  the  cross 
which  signifies  the  preference  of  the  elector  shall,  in  ink,  ba 
placed  in  a  space  designated  for  that  purpose,  a  ballot  upon 
which  such  preference  is  indicated  by  a  cross  made  with  a  lead 
pencil,  outside  the  space  designated,  but  opposite  the  name  of 
the  choice  of  the  elector,  should  be  counted  according  to  such 
manifest  intention. 

Appeal  from  the  district  court  of  Keya  Paha  county. 
Heard  below  before  Kinkaib,  J. 

R.  M.  Logan  and  Reese  &  Oilkeson^  for  appellant 

X.  K.  Alder f  contra. 
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Ryan,  C. 

Aooording  to  the  original  canvass  of  Keya  Paha  county^ 
there  were  cast  337  votes  for  Hugh  Booth,  and  338  votes 
for  H.  B.  Thompson,  for  sheriff  of  said  county,  and  there 
was  accordingly  issued  to  said  Thompson  a  certificate  of 
election.  Within  the  proper  time,  Joseph  M.  Spurgin,  an 
elector  of  said  county,  as  provided  in  such  cases,  filed  in 
the  county  court  of  said  county  a  complaint  accompanied 
by  a  bond,  with  the  view  of  contesting  said  election  of 
sheriff.  The  complaint  alleged  irregularities  as  to  some 
precincts,  of  which  no  notice  will  be  taken,  because,  what- 
ever may  have  been  the  merits  of  the  contest,  there  was  no 
evidence  to  show  such  merits.  The  complaint  alleged  that 
in  Simpson  precinct  there  were  four  ballots  regularly  oast, 
which  showed  clearly  the  choice  of  the  voter  in  each  case 
for  sheriff,  but  that  said  ballots,  which  were  cast  for  Hugh 
Booth,  were  by  the  judges  of  election  omitted  from  their 
canvass  and  return.  The  complaint  alleged  that  in  Gar- 
field precinct  the  judges  of  election  omitted  from  their  re- 
turn of  the  ballots  and  votes  two  ballots  which  had  been 
cast  for  said  Hugh  Booth  for  sheriff,  upon  one  of  which 
ballots  the  voter  had  placed  a  cross  indicating  his  choice, 
not  upon  the  margin  however,  but  just  opposite  and  very 
near  the  name  of  Hugh  Booth ;  the  othek*  ballot  was  crossed 
in  the  same  way  as  that  last  mentioned,  except  that  the 
first  described  ballot  was  marked  with  ink,  the  other  with 
a  lead  pencil.  The  complaint  further  set  forth  that  in  Mo- 
Guire  precinct  one  ballot  was  counted  for  Thompson,  upon 
the  back  of  which  the  voter  had  marked  the  name  of 
''Eagleham,''  and  that  said  ballot  should  not  have  been 
counted  for  the  incumbent,  Thompson. 

The  incumbent,  by  an  amended  answer,  denied  the  aver- 
ments alleged  as  reasons  for  receiving  and  for  rejecting  the 
ballots  as  aforesaid,  in  so  far  as  they  related  to  the  office  of 
sheriff.     There  were  various  irregularities  affirmatively  al- 
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leged  in  said  answer,  but  as  there  was  no  evidence  in  rela- 
tion to  them  they  will  receive  no  attention.  As  there  was 
a  complication  as  to  the  seventh  paragraph  it  is  copied  in 
extenso.     It  was  as  follows: 

'^7th.  The  incambent,  for  further  and  other  defense  to 
contestant's  complaint)  alleges  that  at  said  election  in  Nor- 
den  precinct  in  said  county  on  the  3d  day  of  November, 
1891,  the  judges  of  election  therein,  while  canvassing  the 
votes  and  ballots  of  said  Norden  precinct  and  the  ballots 
cast  therein,  erred  in  this :  That  there  were  three  ballots 
in  the  ballot-box  cast  at  said  election  in  said  precinct 
which  were  regular,  Jegal,  and  proper  ballots  and  which 
the  said  judges  of  election  rejected,  and  wholly  omitted 
and  rejected,  from  their  return  and  count  of  the  ballots 
80  cast  at  said  election  in  said  precinct,  each  of  which 
said  three  votes  were  cast  for  the  incumbent  Henry  B. 
Thompson  for  sheriff  of  Keya  Paha  county,  said  ballots 
being  regular  and  l^al  and  official  ballots,  upon  two  of 
which  the  voters  had  marked  the  cross  in  lead  pencil,  and 
the  third  one  the  voter  had  scratched  out  all  the  names  of 
all  the  candidates  except  the  names  of  the  candidates  for 
whom  he  intended  to  vote.  The  incumbent  alleges  that 
said  three  ballots,  and  each  of  them,  were  legal  ballots,  and 
that  the  same  were  sufficiently  plain  for  the  intention  of 
the  voter  to  be  gathered  therefrom,  so  far  as  the  vote  for 
the  office  of  sheriff  was  concerned,  and  that  the  said  three 
ballots  should  have  been  canvassed,  counted,  and  returned 
as  legal  votes,  and  counted  for  the  said  Henry  B.  Thomp- 
son for  sheriff  of  said  county  as  aforesaid.  The  incumbent 
further  alleges  that  in  said  Norden  precinct  at  said  election 
there  were  cast  for  said  incumbent  five  other  votes  which 
the  judges  of  election  refused  and  n^lected  to  canvass  and 
count  for  said  incumbent  for  the  office  of  sheriff,  but  did 
wrongfully  count,  canvass,  and  return  said  five  ballots  as 
having  been  cast  for  the  said  Hugh  Booth.  Incumbent 
alleges  that  said  five  ballots  were  legal  and  proper  and  offi- 
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•cial  ballots  and  should  have  been  canvassed,  counted,  and 
returned  for  said  incumbent^  and  incumbent  asks  that  the 
•court  oount  the  eight  ballots  herein  referred  to  as  having 
been  cast  in  said  Norden  precinct  for  said  incumbent^  and 
for  the  purpose  of  said  count  incumbent  asks  that  the  bal- 
lots cast  in  said  Norden  precinct  be  brought  in  and  in* 
spected  by  the  court.'' 

There  was  a  reply  in  denial. 

During  the  trial  in  the  county  court,  the  incumbent,  with 
leave  of  court,  dismissed  paragraph  7th  of  his  answer 
4tbove  quoted,  whereupon  contestant  as  to  the  same  precinct 
filed  the  following,  omitting  formal  parts: 

''The  contestant  asks  leave  to  amend  his  complaint 
herein  to  comply  with  the  evidence,  in  this,  that  the  evi- 
dence showed  that  in  Norden  precinct  in  said  county  at 
said  election  held  therein  on  November  3,  1891,  there  was 
an  error  in  the  canvass,  count,  and  return  from  said  pre- 
<cinct  made  by  the  judges  in  said  precinct,  in  this,  the 
whole  number  of  votes  cast  as  shown  by  the  return  of  the 
Judges  for  Hugh  Booth  for  sheriff'of  said  county  was  forty- 
one,  when  in  fact  there  were  cast  for  him  in  said  precinct 
forty-two  legal  and  official  ballots,  and  this  is  shown  fully 
by  a  recount  of  the  ballots  returned  from  said  precinct 
fnade  by  the  court  in  this  cose,  and  as  shown  by  the  records 
in  this  case,  and  incumbent  has  dismissed  (paragraph  seven 
of  his  amended  answer  herein  as  to  the  vote  of  said  pre- 
•cinct,  after  the  returns  from  said  precinct  have  been  ex- 
amined by  the  court  at  incumbent's  request,  as  shown  by 
the  record  in  this  case,  and  contestant  asks  that  forty-two 
votes  and  ballots  be  counted  from  said  precinct  as  votes  for 
said  Hugh  Booth  for  sheriff  of  said  county  of  Keya  Paha, 
Nebraska,  instead  of  forty-one  as  shown  by  the  official  can- 
vass of  said  precinct." 

Upon  a  trial  had  in  the  county  court,  it  was  adjudged 
that  Hugh  Booth  had  received  341  votes,  and  that  H.  B. 
Thompson  had  received  337  votes  for  sheriff,  and  Booth 
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was  acnordinglj  declared  elected.  From  this  an  appeal 
was  taken  to  the  district  court  of  said  county,  where,  upon 
trial  had,  it  was  adjudged  that  each  candidate  had  340 
votes,  and  it  was  ordered  that  the  right  to  hold  the  office 
in  question  should  be  determined  by  lot.  This  was  done 
and  Hugh  Booth  was  duly  designated,  in  that  way,  as  the 
candidate  entitled  to  the  office.  An  appeal  brings  the 
case  into  this  court 

In  the  district  court  the  contention  as  to  Norden  pre- 
cincfc  was  considered  in  determining  the  rights  of  the  parties 
to  the  contest  The  result  in  that  precinct  was  first  called 
in  question  in  the  county  court,  by  the  incumbent  in  para- 
graph seven  of  his  answer.  This  paragraph  was  dismissed 
by  the  incumbent  during  the  trial  in  the  county  court. 
The  contestant  thereupon  amended  his  complaint  so  as 
to  allege  that  as  against  Booth's  rights  there  had  been  a 
mistake  in  canvassing  the  votes  in  said  precinct,  whereby 
Booth  had  been  deprived  of  one  vote.  When  the  appeal 
was  taken  to  the  district  court  incumbent  had,  therefore,  no 
averments  in  the  pleadings  of  anything  improper  as  against 
his  candida<7  having  transpired  in  said  precinct  On  ap- 
peal from  the  county  court  to  the  district  court  the  issues 
to  be  tried  should  be  confined  to  those  tried  in  the  county 
court,  except  that  new  matter  arising  in  the  interim  may 
be  pleaded  in  the  district  court.  {Scliool  District  v.  Mclntie^ 
14  Neb.,  46;  Baier  v.  HumpaU,  16  Id.,  127;  Union  P. 
R.  Co.  V.  Ogilcy,  18  Id.,  638;  Lamb  v.  Thompson,  31  Id., 
448;  Bishop  v.  8tet?en8,  Id.,  786.) 

There  was  no  basis  for  the  incumbent  to  affirmatively 
claim  in  favor  of  himself  upon  averments  of  the  contest- 
ant's complaint  as  amended,  for  those  averments  were  only 
of  matters  hostile  to  the  incumbent's  contention  confined 
to  the  act  of  canvassing.  At  any  rate,  even  this  amend- 
ment was  dismissed  by  the  contestant  before  the  trial  in  the 
district  court,  and  there  could  properly  be  considered  no 
mattere  with  reference  to  the  vote  in  Norden  preciuct,  even 
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though  the  district  court  had  permitted  a  new  amendment 
to  be  filed  therein^  alleging  the  same  matter  pleaded  in  the 
seventh  paragraph  of  the  answer^  and  voluntarily  stricken 
out  by  the  incumbent  before  the  conclusion  of  the  trial  in 
the  county  court.  The  alleged  irregularities  as  to  Norden 
precinct  are,  therefore,  not  properly  before  this  court  for 
determination. 

In  Simfison  precinct  the  official  count  gave  Booth  ten 
and  Thompson  twenty-two  votes  respectively.  The  ballots 
brought  to  this  court  by  the  incumbent,  as  part  of  the  evi- 
dence to  be  considered  in  this  appeal,  show  that  there  were 
cast  twenty-one  votes  for  Thompson  and  eleven  for  Booth, 
There  were  several  witnesses  in  the  district  court  who  gave 
evidence  that  the  ballots  when  counted  showed  that  there 
were  ten  for  Booth  and  twenty-two  for  Thompson.  The 
ballots  themselves  were  the  best  evidence  upon  this  point, 
for  the  oral  testimony  amounted  simply  to  an  attempt  to 
reinforce  the  statement  of  the  certificate  of  the  result  arrived 
at  by  the  canvassers.  Undoubtedly  this  result  both  can- 
vassers and  the  said  witnesses  at  the  time  believed  to  be 
correct,  yet  to  permit  this  canvass,  no  matter  how  proved, 
to  control  our  inquiry,  based  as  it  must  be  upon  an  actual 
count  of  the  ballots,  would  be  to  declare  the  result  reached 
upon  the  first  canvass  conclusive,  even  in  a  contest  calling 
such  result  in  question.  Neither  the  return  of  the  canvass- 
ers nor  oral  evidence  of  it  relieves  this  court  of  the  oner- 
ous duty  of  counting  the  ballots  properly  submitted.  Upon 
a  careful  canvass  of  the  ballots  of  Simpson  precinct  we  find 
there  should  be  taken  from  the  footings  made  by  the  can- 
vassers one  vote  for  Thompson,  and  there  should  be  added 
one  to  the  vote  of  Booth. 

In  Grarfield  precinct  there  was  one  ballot,  on  which,  op- 
posite the  name  of  Booth,  was  a  cross  made  with  a  lead 
pencil;  for  this  reason  alone  this  was  rejected.  This  ballot 
should  have  been  counted  in  favor  of  Booth.  {Stale  v.  Ru^- 
8el,  34  Neb.,  116.)     In  this  same  precinct  the  canvassers 
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threw  out  one  vote  for  Booth  because  the  cross  required 
was  placed  directly  opposite  and  near  the  name  of  Booth 
aud  not  in  the  margiual  space  designated  for  it  in  the 
ballot  By  sec,  150,  ch.  26,  Comp.  Stats.,  it  is  **  Provided, 
That  when  a  ballot  is  sufficiently  plain  to  gather  therefrom 
a  part  of  the  voter's  intention,  that  it  shall  be  the  duty  of 
the  judges  of  election  to  count  such  part/'  As  to  the  pref- 
erence of  the  voter  who  cast  this  ballot  there  could  be  no 
doubt,  and  the  mistake  made  in  rejecting  it  will  be  corrected 
by  counting  still  another  vote  for  Booth,  which,  with  the 
one  already  noticed  in  Garfield  precinct,  increases  the  vote 
of  Booth  by  two  in  that  precinct. 

In  McGuire  precinct  there  was  cast  a  ballot  upon  which 
was  indorsed  the  word  '^  Eagleham,"  pos.sibly,  as  suggested 
on  the  trial  below,  the  name  of  an  elector.  Tlii.s  was  cast 
and  counted  in  favor  of  Thompson.  It  is  provided  in  sec. 
154,  ch.  26,  Comp.  Stats.,  that  ^'  No  elector  shall  place 
any  mark  upon  his  ballot  by  which  it  may  afterwards  be 
identified  as  the  one  voted  by  him."  Clearly  the  indorse- 
ment of  the  word  ^^Eagleham"  was  within  the  prohibition 
of  this  clause  of  the  statute,  and  the  ballot  in  question 
diould  therefore  be  rejected.  This  lessens  the  vote  in  favor 
of  the  incumbent  by  one  vote.  This  disposes  of  the  con- 
tentions of  the  respective  parties,  properly  presented  by 
the  pleadings. 

As  the  vote  was  canvassed  originally,  there  were  cast  for 
Booth  337,  and  for  Thompson  338  votes.  As  shown  in 
detail,  these  totals  should  be  varied  iii  the  following  man- 
ner: to  the  total  of  337  for  Booth  there  should  be  added 
one  vote  from  Simpson  precinct  and  two  from  Garfield 
precinct,  making  Booth's  entire  number  of  votes  340. 
From  Thompson's  total  of  338  there  should  be  taken  one 
vote  counted  for  him  in  McGuire  precinct,  which  leaves 
Thompson's  entire  number  of  votes  337.  This  entitles 
Booth  to  the  office  in  question. 

The  claim  was  made  with  earnestness  on  this  contest 
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that  the  ballots  should  not  be  counted  because  they  had  not 
been  kept  safely  as  required  by  statute.  The  evidence 
shows  that  they  were  kept  in  a  vault  adjoining  the  office  of 
the  county- derky  in  which  were  kept  the  records  of  deeds, 
mortgages^  etc.  There  might  possibly  have  been  found  an 
opportunity  to  remove  a  part  of  these  ballots  during  the 
tem|)orary  absence  of  the  clerk  and  his  deputy  from  the 
office  in  the  day-time,  but  they  could  have  been  removed 
at  no  other  time,  for  at  night  the  vault  was  secured  by  a 
oombiuation  lock.  Even  in  the  day-time  it  is  shown  that 
the  clerk  and  his  deputy  kept  special  watch  that  nothing 
should  be  removed  from  the  safe,  and  that  whenever  any 
one  went  into  said  vault  it  was  under  the  surveillance  of 
one  of  these  officers.  It  is  true  that  sometimes  it  hap- 
pened that  both  the  county  clerk  and  the  deputy  were  ab- 
sent from  the  office,  when  it  would  be  necessary  to  bring 
in  wood,  or  for  some  like  purpose,  and  the  evidence  shows 
that  at  some  two  or  three  times  parties  during  such  ab* 
sence  entered  the  vault  unnoticed  by  any  one,  but  we  do  not 
think  there  is  any  evidence  that  any  vote  was  tampered 
with  or  removed  from  the  vault  in  question.  One  ballot 
was  referred  to  in  the  district  court  as  missing,  but  there  is 
nothing  to  raise  the  presumption  that  it  was  taken  from 
the  vault  It  might  have  been  lost  before  it  was  placed  in 
the  envelope,  or  might  have  been  mislaid  in  the  judicial 
proceedings  afterwards.  Under  such  circumstances  it  would 
be  unsafe  to  presume  that  the  ballots  were  not  safely  kept 
as  required  by  law,  thereby  practically  prohibiting  a  re- 
view by  contest,  or  upon  appeal  in  any  court,  of  the  returns 
made  by  the  canvassers. 

It  follows,  therefore,  that  the  judgment  of  the  district 
court  adjudging  that  Hugh  Booth  was  the  duly  elected 
sheriff  of  Keya  Paha  county,  for  two  years,  from  the  7th 
day  of  January,  1892,  is 

Affibmed. 

The  other  commissioners  concur. 
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the  Code  of  Civil  Prooedare,  a  wife,  over  her  husband's  objeetion,  ^  J^ 

cannot  be  required  to  testify  as  to  facts  which,  it  is  claimed  bj 
the  adverse  party,  would  show  that  a  transfer  of  property  fron^ 
her  husband  to  herself  was  fraudulent.  Neither  can  the  hus- 
band under  like  circumstances  be  compelled  to  testify  as  againsi 
his  wifa 

Error  from  the  district  oonrt  of  Douglas  coantj.  Tried 
below  before  Hopewell,  J. 

SwUzler  A  Mclrdoshj  for  plitintifls  in  error. 

C  A.  BaldtoiUj  eontra. 

Ryan,  C. 

This  action  was  brought  io  the  district  court  of  Douglas 
county  to  set  aside  the  title  of  Adalia  Kalish  to  certain 
real  property,  and  subject  the  same  to  the  payment  of  the 
debts  of  her  husband,  Solomon  Kalish,  evidenced  by  judg- 
ments in  favor  of  the  plainti£Ps  severally,  upon  each  of 
which  judgments  execution  had  issued  and  been  returned 
nulla  bona.  The  petition  alleged,  in  effect,  that  the  prop- 
erty sought  to  be  subjected  had  been  acquired  by  Solomon 
Elalish,  but  that  the  title  was  taken  in  the  name  of  his 
wife,  to  enable  him  to  hinder,  cheat,  and  defraud  his  said 
creditors,  who  were  remediless  except  by  subjecting  said 
property  to  the  payment  of  said  judgments  respectively. 
The  answers  of  both  Solomon  Kalish  and  his  wife  denied 
the  matters  above  averred,  and  allied  that  Mrs.  Kalish 
aoquired  said  property  through  the  use  of  her  separate  in- 
heritance, earnings,  and  gifts  to  herself.    A  trial  was  had 
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upoD  these  issues  and  judgment  rendered  in  favor  of  the 
defendants.  In  the  progress  of  this  trial,  in  the  language 
of  the  bill  of  exceptions,  ''The  plaintiffs  called  upon  Mrs. 
Kalish,  the  wife  of  the  defendant,  to  take  the  witness  stand, 
and  to  testify  for  the  plaintiffs.  Whereupon  the  defendant 
Solomon  Kalish  objects  to  the  witness  and  co-defendant 
Adalia  Ealish  being  examined  and  giving  testimony  in  this 
case,  for  the  reason  that,  she  being  the  wife  of  the  defend- 
ant Solomon  E^alish,  is  not  a  competent  witness  to  testify 
in  this  case  under  the  law.  Objection  sustained,  and  plaint- 
iffs except.  Plaintiffs'  counsel  said  he  called  the  witness 
last  referred  to  for  the  purpose,  and  offers  to  prove  by  her, 
that  the  property  which  is  held  in  her  name  was  purchased 
by  her  as  set  forth  in  plaintiffs'  petition  with  funds  belong- 
ing to  the  defendant  Solomon  Kalish,  said  funds  having 
been  accumulated  and  used  by  her  through  his  direction  in 
the  purchase  of  said  property,  and  the  placing  of  the  same 
in  her  name  in  fraud  of  the  creditors  of  the  defendant  Sol- 
omon Kalish.''  Argumentatively,  counsel  for  plaintiffs,  also 
in  that  connection,  gave  reasons  why  the  proposed  evidence 
should  be  allowed,  as,  that  it  would  rather  be  in  favor  of 
than  against  her  husband's  interest  in  respect  of  the  said 
property ;  that  the  knowledge  of  these  facts  was  confined  to 
witneas  and  her  husband,  etc.,  but  there  was  no  further 
statement  of  facts  proposed  to  be  proved  by  Mrs.  Kalish. 
Objections  to  the  proposed  evidence  was  sustained  and 
plaintiffs  excepted.  In  like  manner,  mxUcUis  mutandis,  there 
was  an  offer  to  make  proof  of  the  same  matter  by  Solo- 
mon Kalish's  evidence,  resulting  in  the  same  ruling  and 
exception  upon  objection  of  the  same  nature.  There  was 
no  question  propounded  to  either  of  the  witnesses,  and  the 
testimony  proposed  to  be  elicited  can  only  be  conjectured 
from  plaintiffs'  own  offer  of  proof  already  quoted  from  the 
bill  of  exceptions. 

Having  in  view  the  liberal  charges  of  fraud  made  in  the 
plaintiffs'  petition  against  Solomon  Kalish,  followed  by  the 
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nl)ove  specific  offer  of  proof  of  a  fraudulent  transfer  of  prop- 
erty, it  is  difficult  to  conceive  how,  as  plaintiffs  contend, 
this  proposed  evidence  could  be  in  favor  of  Solomon  Kal- 
ish. It  might,  it  is  true,. tend  to  show  as  a  remote  result 
that  Solomon  Kalish  was  the  beneficiary  for  whom  his  wife 
held  the  title  of  the  property  in  dispute,  and  in  that  nar- 
row, technical  view,  it  might  be  insisted  that 'the  proof  of 
such  interest  in  the  property  might  be  of  matter  in  his 
favor.  Such  a  construction,  however,  savors  too  much  of 
casuistry  and  cannot  be  accepted  as  the  sense  in  which  the 
offer  was  made  and  insisted  upon,  for  this  whole  proceed- 
ing was  on  the  theory  that  Solomon  had  no  property  what- 
ever, and  plaiiitiffri  could  hardly  be  suspected  of  the  incon- 
sistent attempt  to  establish  in  Solomon's  favor  a  basis  for 
credits. 

Plaintiffs  further  contend  that  it  was  impossible  to  de- 
termine whether  or  not  the  evidence  would  be  for  or  against 
the  party  objecting  until  after  it  was  actually  given.  It 
sufficiently  answers  this  to  remark  that  the  scope  of  the 
evidence  proposed  was  limited  by  plaintifis'  own  statement 
of  what  it  would  be.  If  the  offer  of  proof  does  not  sub- 
serve that  purpose  it  is  entirely  useless,  for  it  could  perform 
no  other  function.  The  sole  question  then  presented  is, 
whether  or  not  the  district  court  erred  in  excluding  the 
evidence  offered  for  the  purposes  stated  by  counsel.  While 
no  statute  has  been  found  in  the  exact  language  of  our  own 
there  are  those  which  contain  substantially  the  same  inhi- 
bition. Section  331  of  the  Code  of  Civil  Procedure  is  in 
the  following  language:  ^'The  husband  can  in  no  case  be 
a  witness  against  the  wife,  nor  the  wife  against  the  husband, 
except  in  a  criminal  proceeding  for  a  crime  committed  by 
the  one  against  the  other,  but  they  may  in  all  criminal 
prosecutions  be  witnesses  for  each  other.''  In  Wolford  v. 
Famhamy  44  Minn.,  159,  there  was  considered  a  statute 
having  a  similar  provision  to  that  just  quoted,  and  it  was 
there  held  that  the  district  court  properly  excluded  the 
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evidence  of  the  husband  upon  the  wife's  objection  thereto. 
In  Blanohard  v.  Moors,  85  Mich.,  380,  the  supreme  court 
of  Michigan  held,  under  a  similar  statute,  that  the  pro- 
posed evidence  of  the  husband  as  to  an  alleged  fraudulent 
transfer  of  property  by  him  to  his  wife  was  inadmissible 
over  the  objection  of  his  wife.  No  adjudged  case  has  been 
cited  at  variance  with  the  conclusions  of  the  courts  above 
reached,  and  we  believe  the  language  of  the  statute  is  sus- 
ceptible of  no  other  construction.  The  rulings  of  the  dis- 
trict court  were  right  and  its  judgment  is  therefore 

Affirmed. 
The  other  commissioners  concur. 


John  Fitzgerald  v.  Axel  Meyer. 

Filed  Mat  9, 1893.    No.  5072. 

1.  Review:  Evidence.     Where  the  harden  of  proof  is  upon  the 

plaintiff  to  establish  the  bona  fldea  of  a  chattel  mortgage  where- 
under  he  claims,  a  verdict  in  favor  of  defendant  will  not  be  set 
aside  on  the  ground  that  the  verdict  is  not  snstained  by  the  evi- 
dence, unless  the  evidence  offered  bj  plaintiff  is  of  a  clear  and 
convincing  character. 

2.  — — :  iNSTBCOTiONs:  Issue  Kot  Within  Pleadtkos:  Harm- 

less Ebbob.  a  judgment  will  not  be  disturbed  because  of  an 
instruction  snbmitting  to  the  jury  an  issue  not  within  the  plead- 
ingSi  where  the  onlj  effect  of  such  an  instruction  must  have  been 
in  fkvor  of  the  part/  complaining. 

Error  from  the  district  court  of  Douglas  oountj.  Tried 
below  before  Ferguson,  J. 

Breckenridge,  Breckenridge  &  Orofoot^  for  plaintifif  in 
error. 

Omndl  A  Ives,  contra* 
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Irvine,  C, 

This  is  an  action  of  replevin  for  a  pair  of  males,  by  the 
plaintiff  in  error  against  the  defendant  in  error.  The  case 
has  once  before  been  in  this  coart,  and  is  reported  in  25 
Neb.y  77,  where  a  general  statement  of  the  case  appears. 
A  new  trial  in  the  district  court  resulted  in  a  verdict  in 
favor  of  the  defendant. 

One  of  the  assignments  of  error  is  the  refusal  of  the 
court  to  give  certain  instructions  asked  bj  the  plaintiff, 
but  the  substance  of  these  instructions  was  given  by  the 
court  of  its  own  motion  and  plaintiff  in  error  in  his  brief 
does  not  urge  this  assignment. 

Under  the  assignments  that  the  verdict  was  not  sustained 
by  the  evidence^  that  it  was  contrary  to  law  and  contrary 
to  the  instructions,  plaintiff  in  error  urges  the  insufficiency 
of  the  evidence.  No  complaint  is  made  of  the  general  ef- 
fect of  the  instructions  given,  and  they  certainly  state  the 
law  as  favorably  to  the  plaintiff  in  error  as  could  be  asked. 

The  plaintiff,  in  his  petition,  claims  the  property  under 
a  chattel  mortgage.  This  mortgage  was  given  in  January, 
1885,  and  in  May  following  the  mortgagor  executed  to  the 
plaintiff  a  bill  of  sale  covering  this  and  other  property.  It 
seems  to  have  been  urged  by  the  defendant  below  that  the 
transfer  by  the  bill  of  sale  abrogated  the  mortgage  by  way 
of  merger,  and  the  jury  was  fully  instructed  upon  the  law 
relating  to  this  issue.  No  change  of  possession  followed 
either  transfer,  and  the  burden  of  proof  was  upon  the 
plaintiff  to  establish  bona  fides.  The  only  evidence  offered 
for  this  purpose  was  that  of  plaintiff's  agent,  who  testified 
that  the  mortgagor  was  indebted  to  plaintiff  at  the  time 
the  mortgage  was  made  and  that  the  mortgage  was  given 
to  secure  such  indebtedness.  The  amount  of  the  indebted- 
ness is  not  disclosed,  nor  is  its  source,  nor  were  any  of  the 
circumstances  attending  the  execution  of  the  mortgage  elic- 
ited, or  sought  to  be  elicited.     Whether  this  testimony  was 
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sufficient  to  overcome  the  preeumption  of  fraud  in  a  chat- 
tel mortgage  not  accompanied  by  change  of  possession  was 
for  the  jury  to  determine,  and  we  cannot  say  that  upon  such 
meagre  evidence  it  was  bound  to  determine  the  question 
in  favor  of  the  plaintiff.  Moreover,  there  was  absolutely 
no  evidence  of  the  circumstances  attending  the  execution  of 
the  bill  of  sale,  and  there  is  evidence  that  when  the  contro- 
versy first  arose  between  plaintiff  and  Furay,  who  bought 
the  mules  from  the  mortgagor  and  sold  them  to  defendant, 
Furay  and  plaintiff's  agent  consulted  Mr.  Connell,  and  the 
agent,  in  support  of  plaintiff's  claim,  produced  and  claimed 
under  the  bill  of  sale,  and  did  not  produce  or  mention  the 
mortgage  until  after  Mr.  Connell  had  advised  Furay  that 
the  bill  of  sale  was  insufficient.  This  evidence  warranted 
the  jury  in  finding  that  the  mortgage  had,  by  the  intention 
of  the  parties,  merged  in  the  bill  of  sale.  Upon  either  of 
these  points  the  jury  may  have  based  its  verdict  and  was 
warranted  by  the  evidence  in  so  doing. 

The  court  instructed  the  jury,  in  effect,  that  if  it  found 
that  after  the  bill  of  sale  was  made  the  vendor  retained 
possession  of  the  property,  the  sale  would  be  presumed  to 
be  fraudulent  as  against  subsequent  purchasers  in  good 
faith,  but  that  this  presumption  might  be  rebutted  by  evi- 
dence showing  that  the  sale  was  made  in  good  faith  and 
without  any  intent  to  defraud  such  purchasers.  The  giv- 
ing of  this  instruction  is  assigned  as  error  upon  the  ground 
that  plaintiff  was  not  claiming  under  the  bill  of  sale  but 
under  the  mortgage  alone.  Plaintiff  contends  that  an  ele- 
ment not  in  issue  was  thus  injected  in  the  case.  Even  if 
this  be  so,  the  error  was  without  prejudice  to  the  plaintiff. 
Had  the  court  withheld  this  issue  altogether  from  the  jury, 
the  plaintiff's  case  would  have  rested  entirely  upon  the 
mortgage.  Under  the  instruction  as  given,  there  was  still 
left  an  opportunity  to  find  for  the  plaintiff  in  case  the  jury 
found  that  the  mortgage  had  merged  in  the  sale.  It  is  only 
where  the  giving  of  an  instruction  foreign  to  the  issues  may 
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mislead  the  jury  to  the  prejudice  of  the  unsuccessful  party 
that  he  may  complain. 

Affirmed. 
The  other  commissioners  concur.  • 


Elias  L.  Emert^  appellee,  v.  Samuel  B.  Johnson, 

appellant. 

Filed  May  16, 1893.    No.  3813. 

Ejectment:  Evidence:  Review.  Upon  appeal,  as  to  equitable 
itaaes,  the  decree  of  the  district  coart  will  be  reversed  when  it 
ia  dearlj  against  the  preponderance  of  the  evidenoe,  upon  which 
tnch  innes  were  determined. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  GrofF|  J. 

Cavanagh,  AiweU  &  Thomas  and  SgoU  &  Scott,  for  ap- 
pellant. 

HaU,  McOuUoch  &  English,  contra. 

Ryan,  C. 

On  the  2d  day  of  November,  1887,  Elias  L.  Emery  filed 
in  the  district  court  of  Douglas  county,  Nebraska,  his  pe- 
tition in  ejectment,  for  the  possession  of  a  strip  of  land 
which  the  plaintiff  alleged  had  been  wrongfully  withheld 
from  him  by  the  defendant  Samuel  B.  Johnson  since  June 
1, 1878. 

The  said  defendant  answered  December  3,  1887,  deny- 
ing the  ownership,  right  of  possession  and  every  other 
right  of  plaintiff  as  to  the  strip  of  land  in  controversy,  and 
admitting  that  defendant  had  been  in  possession  thereof 
since  June  1,  1878,  but  denying  that  said  possession  was 
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wrongful.  The  answer  further  allied  that  defendant  had 
been  in  the  lawful,  peaceful,  and  uninterrupted  possession 
sinoe  November  7,  1877,  of  the  following  described  prem- 
ises, situate  in  the  city  of  Omaha,  county  of  Douglas,  state 
of  Nebraska,  to-wit :  The  west  part  of  lot  2  in  Capitol 
addition  to  the  city  of  Omaha,  commencing  at  the  north- 
west corner  of  said  lot,  running  theneesouth  on  its  west  line 
332  feet  to  the  north  line  of  Douglas  street,  thence  east  83^ 
feet,  thence  north  332  feet  to  the  south  line  of  Dodge  street, 
thence  west  83^  feet  to  the  place  of  beginning,  said  prem- 
ises including  the  premises  descril)ed  in  the  petition  of 
plaintiff;  that  plaintiff  and  Mary  E.  Emery,  who  is  the 
wife  of  the  plaintiff,  claim  and  pretend  to  be  possessed  of 
an  estate  or  interest  in  the  south  fourteen  feet,  more  or  less, 
of  said  premises,  but  that  said  claim  and  pretense  is  with- 
out any  right  whatever,  and  that  said  Emerys  have  of 
right  no  estate  or  interest  whatever  in  said  property  or  any 
part  thereof. 

The  defendant  further  alleged  that  on  or  about  Novem- 
ber 1,  1877,  the  said  Emerys  sold  to  defendant  the  premises 
above  described  and  that  on  November  7,  1877,  the  said 
Emerys  executed  and  delivered  to  defendant  a  deed  wherein 
the  premises  so  sold  and  conveyed  were  by  mistake  de- 
scribed as  ''  the  west  part  of  lot  2,  Capitol  addition  to 
Omaha  city,  commencing  at  the  northwest  corner  of  said 
lot  2,  running  thence  south  to  the  west  line  of  said  lot  318 
feet,  thence  east  83}  feet,  thence  north  318  feet  to  the  south 
line  of  Dodge  street,  thence  east  83|  feet  to  the  place  of 
beginning,  whereas  it  was  the  understanding,  contract,  and 
agreement  by  and  between  the  said  parties  that  the  said 
property  so  purchased  by  defendant  should  include  all  that 
part  of  said  lot  2  extending  from  the  northwest  corner 
thereof  to  such  a  distance  south  as  that  when  Douglas  street 
should  be  opened  in  front  of  said  premises  the  south  end  of 
the  property  so  conveyed  should  extend  to  and  constitute 
the  north  line  of  said  Douglas  street.'' 
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The  answer  further  alleged  that  at  the  time  of  the  afore- 
said purchase  the  said  Douglas  street  liad  been  opened  up 
to  a  width  of  eighty  feet  to  the  east  line  of  the  property 
above  described,  but  that  immediately  in  front  of  said 
premises  said  Douglas  street  has  since  been  opened  up  to  a 
width  of  about  sixty-six  feet;  that  the  defendant  and  the 
above  named  vendors  all  supposed  that  when  said  street 
was  opened  up  it  would  be  eighty  feet  in  width  in  front  of 
said  premises,  but,  as  above  stated,  the  property  conveyed . 
was  to  extend  to  the  north  line  of  Douglas  street,  whether 
the  same  should  be  eighty  feet,  more  or  lees,  in  width.  The 
answer  dosed  with  a  prayer  for  the  relief  consistent  with 
the  above  allegations  of  the  answer. 

There  was  a  reply  denying  the  above  averments  upon 
which  the  defendant  based  his  claim  for  the  relief  prayed 
in  his  answer. 

On  February  23,  1889,  a  decree  was  entered  in  favor 
of  the  plaintiff,  in  which  it  was  ordered  and  adjudged  that 
the  defendant,  as  against  Emerys,  had  no  equitable  title  to 
the  fourteen  feet  in  the  answer  described,  and  that  the 
equitable  daim  made  by  defendant  thereto  be  dismissed. 
An  appeal  from  this  decree  brings  this  case  before  us  for 
review. 

The  contention  is  as  to  a  strip  of  land  fourteen  feet  wide 
across  the  front  of  lot  2  above  described.  At  the  time  of 
the  conveyance  to  Johnson,  Douglas  street  had  not  been 
laid  out  in  front  of  lot  2  aforesaid,  but  for  the  distance  it 
had  been  laid  out  its  width  was  eighty  feet.  It  was  subse- 
quently laid  out  and  opened  in  front  of  said  lot  with  a 
width  of  but  sixty-six  feet,  and  the  difference  between  said 
eighty  feet  and  sixtynsix  feet,  that  is  fourteen  feet,  is  the 
subject-matter  of  this  appeal. 

The  evidence  of  Johnson  was  to  the  effect  above  set  out 
in  his  answer;  he  distinctly  stated  in  his  testimony  that  the 
plaintiff  in  express  terms  represented  that  Douglas  street 
would  be  eighty  feet  in  width  along  the  front  of  said  lot  2, 
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and  that  he  relied  upon  said  representation  in  his  purchase, 
and  that  as  said  purchase  was  only  of  a  part  of  said  lot  2, 
it  was  necessary  to  describe  the  tract  purchased  by  metes 
and  bounds,  and  that  the  distance  southward  from  the  place 
of  b^inning  was  described  by  such  number  of  feet  as  would 
reach  the  north  line  of  Douglas  street  when  it  should  be 
extended  from  its  then  terminus.  In  favor  of  the  reason* 
ableness  of  this  testimony  it  is  impossible  to  ignore  the'fact 
that  if  the  grantor  is  allowed  to  retain  the  fourteen  feet  in 
dispute,  the  property  of  the  defendant  will,  by  that  strip, 
be  cut  off  from  Douglas  street  The  defendant  in  testify- 
ing remarked  that  he  would  not  have  purchased  the  prop- 
erty with  the  right  of  ingress  and  ^ress  upon  Douglas 
street  cut-off,  and  that  seems  very  probable.  The  testimony 
of  the  defendant  was  clear,  candid,  and  convincing.  On 
the  other  hand,  the  evidence  of  the  plaintiff,  as  well  as  his 
version  of  the  facts,  showed  nothing  but  a  disposition  to 
rely  solely  upon  the  description  embodied  in  the  deed  of. 
conveyance.  For  instance,  he  was  asked,  ''What  was  the 
talk,  if  any,  at  the  time  that  purchase  was  made?  State 
to  the  court  the  full  particulars.  Ans.  I  did  not  have  any 
talk ;  I  sold  him  318  feet  of  ground  long  and  83^  feet 
wide.''  The  court  said,  ^'  Let  him  state  what  was  said  and 
done  at  the  time  the  deal  was  made."  The  plaintiff  there- 
upon answered,  '^  I  made  Mr.  Johnson  a  deed  to  the  piece 
of  ground — described  it  in  the  deed.  I  gave  him  the  num- 
bers." On  his  cross-examination  he  admitted  that  he  ex- 
pected Douglas  slreet  would  be  eighty  feet  wide,  indeed,  he 
favored  its  being  100  feet  in  width — supposed  it  would  be 
100  feet  wide,  and  that  twenty  feet  would  be  taken  off  the 
318  he  sold  to  Johnson. 

There  was  no  evidence  whatever  that  would  tend  to  show 
that  Johnson  did  not  take  possession  of  the  whole  tract  sold 
him,  inclusive  of  the  fourteen  feet  in  dispute,  when  the 
deed  was  made  to  him  in  1877,  until  a  year  or  two  before 
the  trial,  when  plaintiff  put  a  fence  along  the  strip  in  dis- 
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pute.  As  plaintiff  in  his  petition  alleged  that  the  defend- 
ant had  been  in  possession  of  the  strip  in  dispute  since  June 
1,  1878,  and  as  plaintiff's  evidence  founds  no  right  upon 
the  existence  of  this  fence,  its  existence  has  no  significance 
in  favor  of  the  plaintiff.  It  is  not,  therefore,  an  assump- 
tion unfounded  in  the  pleadings  and  evidence,  that  from 
the  date  upon  which  the  deed  from  Emerys  to  Johnson  was 
recorded,  November  8,  1877,  until  November  2,  1887,  a 
period  of  almost  ten  years,  Johnson  had  been  in  the  occu- 
pancy and  possession  of  the  strip  in  dispute.  While  this 
lacks  six  days  of  the  full  period  necessary  by  possession  to 
acquire  title,  and  therefore  the  statute  of  limitations  had 
not,  when  this  suit  was  commenced,  barred  plaintiff's  right 
of  action,  yet  this  condition  of  affairs,  unquestioned  for  so 
long,  militates  very  seriously  against  plaintiff's  technical 
assertion  of  title.  Upon  full  consideration  of  the  evidence 
and  pleadings  the  judgment  of  the  district  court  is  reversed. 
A  decree  will  be  entered  in  this  court  in  accordance  with 
the  prayer  of  defendant's  answer. 

Decree  ac5cx)RDingly. 
The  other  commissioners  concur. 


Mary  E.  McConnell,  appellee,  v.  John  McCon- 
nell, APPELLANT. 

Filed  May  16, 1893.    No.  4897. 

1.  Review:  Conflicting  Evidsncs.    When  th«  eWdencd  npon 

which  a  decree  has  been  entered  is  conflicting,  the  finding  of  tha 
district  conrt  will  not  he  disturbed  npon  appeal  if  there  is  inffi- 
dent  evidence  npon  which  such  decree  may  be  fairly  based. 

2.  Divorce :  Bxsidkncb.    In  a  proceeding  for  a  divorce  the  statntes 

of  Nebraska  recognize  the  right  of  each  party  to  reside  in  a 
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coonty  diiferent  from  that  in  which  the  other  residoB;  whether 
or  not  they  so  reside,  ia  a  question  of  fact  to  be  determined  apon 
the  eyidenoe. 


3.  :  Con  donation  :  Etidbkcb.  A  wife  may  condone  the  cmelty 

of  her  hnsband,  bat  the  hnsband,  to  avail  himself  of  sach  con- 
donation, mnat  establish  the  same  by  clear  and  satisfactory  prooft. 

Appeal  from  the  district  court  of  Johnson  county. 
Heard  below  before  Appeloet,  J. 

Chamberlain  Bros,  &  Rood^  for  appellant. 

&  P.  Davidson,  contra^ 

Ryan,  C. 

A  petition  for  divorce  was  filed  in  the  district  court  of 
Johnson  county  March  14,  1891,  wherein  the  plaintiff  al- 
leged that  she  was  then^  and  for  the  immediately  preceding 
twenty  years  had  been,  a  resident  of  said  county ;  that  she 
was  married  to  the  defendant  March  10, 1886,  since  which 
time  she  had  treated  defendant  and  acted  toward  him  as  a 
ohaste  and  dutiful  wife,  until  by  the  wrotfgs  of  said  defend- 
ant she  was  compelled  to  leave  him.  The  petition  further 
averred  that  for  the  three  years  just  preceding  the  averments 
thereof  the  defendant,  without  provocation,  had  been  guilty 
of  extreme  and  repeated  acts  of  cruelty  toward  plaintiff,  by 
assaulting,  shaking,  and  striking  her,  and  seizing  her  by 
the  throat,  throwing  her,  calling  her  a  damned  liar;  and 
that  by  reason  of  the  cruel  treatment  of  the  defendant 
plaintiff  was,  at  the  time  of  filing  said  petition,  in  mortal 
dread  and  fear  of  the  defendant,  and  had  thereby  been  com- 
pelled to  leave  him.  The  petition  further  stated  that  there 
was  born  to  plaintiff  and  defendant  as  the  fruit  of  their 
marriage  a  son,  who  was,  at  the  time  this  suit  was  insti- 
tuted, of  the  age  of  seventeen  months,  and  that  the  defend- 
ant was  the  owner  of  certain  real  and  personal  property. 
There  was  a  prayer  for  a  divorce,  the  custody  of  the  child, 
and  alimony. 
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An  answer  was  filed  in  due  time,  in  which  the  defendant 
admitted  the  marriage  with  plaintiff,  and  the  birth  of  a  son 
at  the  time  stated  by  the  plaintiff.  Each  other  averment 
of  the  petition  was  denied.  The  defendant  by  his  answer 
alleged  that  during  all  the  time  mentioned  in  the  petition 
the  plaintiff  had  resided  and  cohabited  with  the  defendant, 
and  that  any  and  all  acts  of  alleged  cruelty  set  forth  in 
the  petition  had  been  freely  condoned  by  the  plaintiff,  and 
that  defendant,  at  all  times  since,  had  treated  plaintiff  with 
kindness,  and  had  been  a  faithful  and  indulgent  husband 
to  her.  The  defendant  in  his  ans^  er  prayed  that  the  plaint- 
iff's petition  be  dismissed,  and  for  the  care  and  custody  of 
the  child  above  referred  to,  and  for  general  equitable  relief. 
By  an  amendment  to  his  answer  the  defendant  alleged  that 
the  district  court  of  Johnson  county  had  no  jurisdiction  of 
the  case  or  the  parties  thereto,  or  either  of  them,  for  the 
reason  that  at  the  time  the  action  was  commenced  neither 
plaintiff  nor  defendant  resided  in  said  county  of  Johnson. 
There  was  filed  a  reply  in  denial  of  each  averment  of  the 
answer. 

On  the  24th  day  of  April,  1891,  a  trial  of  the  issues 
was  had  and  a  decree  of  divorce  entered  as  prayed  in  plaint- 
iff's petition,  wjth  alimony,  and  the  custody  of  the  child  of 
the  parties. 

In  so  far  as  such  questions  of  fact  were  in  issue  there 
was  evidence  from  which  the  district  court  could  properly 
have  found  that  the  charges  of  cruelty  were  proved.  The 
evidence  on  plaintiff's  behalf  was  detailed  by  witnesses 
orally  examined  in  the  presence  of  the  court,  and  we  are, 
therefore,  without  the  means  of  considering  the  appearance 
of  the  witnesses,  which  may  have  greatly  influenced  the  pre- 
siding judge  in  his  consideration  of  their  testimony.  Under 
such  circumstances,  if  the  evidence  is  nearly  in  equipoise, 
the  decree  will  ^  not  upon  appeal  be  disturbed,  because 
against  the  weight  of  the  evidence  as  it  might  be  estimated 
in  the  appellate  court.     For  our  purpose,  therefore,  it  must 
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be  assumed  that  the  charges  of  cruelty  made  in  plaintiff's 
petition  were  sufficiently  proved  to  sustain  these  allegations 
of  the  defendant's  misconduct  toward  the  plaintiff.  Upon 
the  record^  there  then  remains  only  two  questions — one, 
jurisdictional  in  its  nature,  that  is,  whether  or  not  at  and 
previous  to  the  filing  of  plaintiff's  petition  she  was  a  resi- 
dent of  Johnson  county;  the  other,  whether  or  not  defend-, 
ant's  cruel  treatment  of  plaintiff  has,  since  its  occurrence, 
been  condoned  by  her. 

1.  The  evidence  shows  that  the  parties  to  this  action  re- 
sided together  in  Johnson  county  from  the  date  of  their 
marriage,  in  1886,  until  January,  1891,  when  they  removed 
to  Lincoln  county  in  this  state.  There  they  cohabited 
together  as  husband  and  wife  until  March  11,  1891.  The 
appellee  urges  that  Mrs.  McConnell  agreed  to  accompany 
her  husband  in  his  removal  from  JohiHon  county  to  Lin- 
coln county  upon,  and  influenced  by,  his  assurances  that  he 
would  treat  her  kindly  and  desist  from  all  cruelty  and  nn- 
kindness  towards  her.  It  does  not  seem  that  these  express 
assurances  of  future  proper  conduct  ought  to  cut  a  great 
figure  in  determining  whether  or  not  plaintiff  was  justified 
in  going  with  her  husband  to  Lincoln  county.  The  mar- 
riage relation  itself  implied  just  such  line  of  conduct  as  it 
is  claimed  the  defendant  promised  to  follow  toward  his 
wife.  She  had  a  right  to  expect  him  to  desist  from  cruelty 
toward  her  and  to  assume  that  he  would  treat  her  with 
uniform  kindness.  It  was  no  more  than  what  he  had 
solemnly  promised  when  she  became  his  wife,  and  a  re- 
newed promise  thereafter  made  the  obligation  no  more  bind- 
ing. But  his  cruel  treatment  still  continued  after  the  re>> 
moval  to  Lincoln  county,  until  by  a  habeas  corpua  pro- 
ceeding, instituted  by  her  own  father,  Mrs.  McConnell  and 
her  son  were  brought  back  to  Johnson  county  on  March 
11,  1891,  where  plaintiff  has,  as  she  alleges,  ever  since  re- 
sided. It  is  impossible  to  avoid  a  very  strong  suspicion, 
that  this  habeas  corpus  ])roceedinj;  was  a  mere  ruse  to  en- 
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able  plaintiff  to  return  to  Johnson  county,  notwithstanding 
an  appeal  has  been  taken  from  the  judgment  of  dismissal 
in  the  county  court.  There  could  be  little  doubt,  however, 
upon  the  testimony  that  since  March  11,  1891,  plaintiff 
has  resided  in  Johnson  county.  The  residence  of  the  wife 
is,  for  some  purpose  it  is  true,  presumed  to  be  that  of 
her  husband.  In  section  6,  chapter  25,  of  the  Compiled 
Statutes  it  is  provided  that  a  divorce  "  may  be  decreed  by 
the  district  court  of  the  county  where  the  parties,  or  one 
of  them,  resides,'^  thus  expressly  recognizing  the  possibility 
in  divorce  cases  of  either  party  residing  in  a  county  dif- 
ferent from  that  in  which  the  other  resides.  This  language 
overcomes  the  mere  presumption  that  the  wife's  residence 
must  be  that  of  her  husband.  It  was  therefore  possible 
for  Mrs.  McConnell  to  have  become  a  resident  of  Johnson 
county,  even  though  her  husband  at  the  time  resided  in 
Lincoln  county.  Whether  she  did  become  such  resident 
was  a  question  of  fact  for  determination  by  the  district 
court  Its  finding  was  in  her  favor,  and  as.  there  was  evi- 
dence to  sustain  it,  we  are  bound  to  assume  that  at  the  time 
this  action  was  brought  Mrs.  McConnell  was  residing  in 
Johnson  county,  as  alleged,  and  that  therefore  the  district 
Court  had  jurisdiction  to  render  the  decree  prayed  and 
granted. 

2.  The  defendant,  however,  insists  that  by  reason  of  the 
cohabitation  of  plaintiff  and  defendant  in  Lincoln  county, 
superinduced  by  the  promises  of  the  defendant  of  a  com- 
plete cessation  of  cruelties,  and  the  substitution  therefor  of 
uniformly  kind  treatment  toward  his  wife,  tliere  was  a 
complete  condonation  of  past  cruel  and  unkind  treatment. 
As  has  already  been  observed,  this  promise  was  simply  to 
do  what,  from  the  marriage  relation,  is  implied  as  the 
duty  of  the  husband  to  his  wife.  The  argument  of  ap- 
pellant seems  to  be  founded  upon  the  assumption  that  the 
consideration  to  uphold  the  promise  of  the  husband  as  a 
contract  must  have  been  a  promise  on  the  part  of  the  wife. 
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m  this  case,  to  accompany  him  to  Lincoln  county  and 
there  live  with  him  as  his  wife.    If  we  are  right  in  assum- 
ing that  the  duty  of  the  husband  was  to  observe  the  very 
commendable  course  of  conduct  which  he  promised  to  fol- 
low towards  his  wife,  an  agreement  merely  to  perform  that 
duty  would  not,  in  law,  constitute  a  sufficient  consideratioD 
to  sustain  a  contract  solely  dependent  thereon.     It  woald 
too  much  resemble  the  promise  of  the  maker  of  an  overdue 
note  to  pay  the  amount  thereof  as  constituting  a  sufficient 
consideration  for  an  additional  extension  of  the  time  of 
payment.      In    the   case  under  consideration,  however 
there  was  proved  no  express  promise  of  condonation  of 
former  cruelty.     Whatever  condonation  there  may  have 
been  must  be  implied  solely  from  the  cohabitation  of  Mre 
McConnell  with  her  husband.     It  is  true  that  under  some 
decisions  condonation  of  cruel  treatment  may  be  inferred 
from  the  conduct  of  the  wife,  but  this  inference  is  controlled 
or  modified  by  the  situation  of  the  parties  and  the  circum- 
stances of  each  particular  case.     It  is  held  in  all  cases,  how- 
ever, that  the  evidence  to  establish  a  condonation  must  be 
clear  and  convincing.     In  the  case  at  bar  the  evidence 
shows  that  the  wife  was  in  ill  health  and  under  medical 
treatment;  that  she  was  not  at  all  strong,  jihysically,  and 
that  owing  to  nervous  prostration  it  was  with  great  diffi- 
culty that  she  attended  to  her  household  duties.    It  was 
under  such  circumstances  that  she  was  abused  in  coarse 
language,  roughly  shaken,  and  even  choked  and  struck  by 
her  husband.     The  welfare  of  her  son,  a  raer«  in&nt  may 
have  strongly  impressed  the  necessity  of  forbearance  on 
this  mother's  part,  and  of  one  in  her  nervous,  feeble  condi- 
tion it  is  too  much  to  require  the  vigorous  energy  which 
the  abandonment  of  her  husband  necessarily  would  imply 
The  rule  whiclj  would  in  all  (ases  infer  the  forgiveness  of 
physical  violence  from  the  mere  fact  that  the  wife  chose 
rather  to  bear  the  ills  she  had  than  fly  to  those  she  knew 
not  of,  too  much  resembles  that  obsolete  relic  of  barbarism 
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which  recognizL'8  the  right  of  the  husband,  by  corporal 
punishmenty  gently  to  correct  his  wife.  We  find  the  exist- 
enoe  of  no  such  facts  as  would  justify  a  finding  or  infer- 
ence of  the  appellee's  condonation  of  the  appellant^s  mis- 
conduct.    The  judgment  of  the  district  court  is 

Affibmed* 
The  other  commissioners  concur. 


Gael  Kriesel  v.  Martin  Eddy  et  al. 

Filed  May  16, 1893.    No.  4595. 

1.  Sxemptionfl:  Validity  of  Claim:  Intention:  A  judgment 
deb'tob's  bight  to  exemption  under  sections  622  and  523  of 
the  Code  of  Civil  Procedore  is  in  no  way  dependent  upon  the 
mere  intent  with  which  the  exemption  is  claimed,  provided  that 
in  making  his  claim  for  exemption  the  execution  debtor  com- 
plies strictly  with  the  statute  conferring  his  right  thereto. 

2. :  Claim:  An  affidavit  filed  as  required  by  section  52^ 

of  the  Code  of  Civil  Procedure,  which  states  that  the  affiant  has 
certain  enumerated  property  of  the  value  therein  detailed, 
whidi  value  in  the  aggregate  is  less  than  $500,  and  that  the 
affiant  has  no  other  property,  sufficiently  complies  with  the  re- 
quirements as  to  enumeration  and  value  of  said  execution 
debtor's  property  to  entitle  him  to  the  benefit  of  the  said  sec- 
tion of  the  statute. 

8.  Execution:  Claim  of  Exemption:  Inventobt:  Sale  of 
Exempt  Pbopebty:  Liability  of  Officer  Where  a  suffi- 
cient inventory  has  been  filed  to  entitle  an  execution  debtor  to 
the  exemptions  provided  in  sections  522  and  523  of  the  Code  of 
Civil  Procedure,  it  is  the  duty  of  the  officer  to  proceed  farther 
only  as  provided  in  said  sections,  and  if,  notwithstanding  the 
due  filing  of  the  inventory,  the  officer  holding  an  execution, 
without  compliance  with  the  statute  in  such  cases  made  and 
provided,  sells  the  property  held  by  him  under  his  execution, 
he  is  liable  on  his  bond  for  the  value  of  the  property  so  sold,  at 
least  to  the  limit  of  $600. 
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Errob  from  the  district  court  of  Douglas  county*  Tried 
below  before  Clarkson^  J. 

Charles  W.  JSaller,  for  plaintiff  in  error. 

Charles  B.  Keller,  contra. 

Ryan,  C. 

This  action  was  brought  by  Carl  Kriesel  against  Martin 
Eddy,  a  constable,  and  said  constable's  bondsmen,  to  re- 
cover the  value  of  certain  goods  taken  under  an  execution 
by  said  constable,  which  goods,  notwithstanding  said  Krie- 
sel had  in  the  meantime  filed  an  affidavit  claiming  his  ex- 
emptions, the  said  constable  sold  for  the  satisfaction  of  the 
execution  in  his  hands.  The  answer  admitted  that  Eddy, 
at  the  time  of  the  occurrence  of  the  transaction  complained 
of,  was  a  constable,  and  that  the  sureties  on  his  bond  were 
as  alleged  in  said  petition.  Defendant  also  admitted  that 
the  goods  were  levied  on  and  sold  under  the  execution  in 
the  hands  of  said  constable.  Each  other  allegation  in  the 
petition  was  denied.  The  jury  returned  a  verdict  for  the 
defendant  as  directed  by  the  court.  There  was  introduced 
upon  the  trial  a  certified  copy  of  the  affidavit  for  exemp- 
tion, which  was  in  the  following  language,  omitting  the 
title  of  the  case  and  the  name  of  the  court  in  which  it  was 
filed: 

"affidavit  for  exemption, 

I 

"  State  of  Nebraska,  ) 
Douglas  County,  j  ' 

"  Carl  Kriesel  states  on  oath  that  he  is  one  of  the  de- 
fendants in  the  above  entitled  action ;  that  the  said  Krie- 
sel is  the  head  of  a  family,  for  that  he,  the  said  Kriesel, 
has  dependent  upon  him  for  support,  and  the  said  Kriesel 
does  support,  his  two  minor  daughters,  Elizabeth  Kriesel, 
aged  eleven   years,  and   Margareta   Kriesel,  aged  eight 
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years;  also  his,  said  KriesePs,  aged  mother.  Said  Kriesel 
owns,  besides  the  tools  and  instruments  kept  by  him,  the 
said  Kriesel,  for  the  purpose  of  carrying  on  his  trade  of 
shoemaker  (said  tools  and  instruments  are  to  be  found  at 
1503  Howard  street,  Omaha,  Nebraska,  and  are  not  worth 
more  than  (15),  and  besides  his,  said  KrierjeFs,  necessary 
dothing,  worth  only  $75,  and  to  be  found  at  said  No.  1503 
Howard  street,  and  on  said  KrieseFs  back,  nothing  besides 
the  goods  which  have  been  seized  in  this  action,  which  are 
described  as  follows:  Four  (4)  dozen  pairs  men's  slippers, 
seven  (7)  dozen  pairs  men's  shoes,  and  one  (1)  dozen  pairs 
boys'  shoes ;  the  said  shoes  are  not  worth  more  than  $203. 
None  of  the  said  property  above  name  I  is  due  or  owing 
for  clerks',  laborers',  or  mechanics'  wages,  or  for  money  due 
and  owing  from  said  Kriesel  as  attorney  at  law  for  money 
or  other  valuable  considerations  received  by  said  Kriesel 
for  any  person  or  persons.  Said  Kriesel  hereby  claims  all 
of  said  property  as  exempt." 

This  was  subscribed  and  sworn  to  by  said  Carl  Kriesel. 
There  was  other  evidence  submitted  to  the  jury  to  establish 
the  claim  made  that  Kriesel  was  a  citizen  of  Germany; 
was  not  in  fact  the  head  of  a  family;  that  be  had  been  di* 
voroed;  that  he  had  corresponded  very  little  with  his  rela- 
tives in  Germany,  etc.  This  was  met  with  other  evidence 
of  an  opposite  tendency.  The  presiding  judge,  however, 
seems  to  have  acted  upon  the  theory  that  the  sufficiency  of 
the  affidavit  filed  by  Kriesel  determined  the  rights  of  the 
parties.  He  therefore  simply  instructed  the  jury  to  find 
for  the  defendant,  which  was  accordingly  done. 

In  argument,  the  defendants  in  error  insist  that  the  evi- 
dence showed  that  Kriesel  had  agreed  with  Hermerdinger 
&  Co.  that  the  avails  of  his  exemptions  would  be  paid  to 
said  firm,  and  that  therefore  the  claim  of  exemption  was 
simply  an  attempt  on  Kriesel's  part  to  take  the  goods 
levied  upon  by  one  of  his  creditors  and  give  them  to  an- 
other. It  has  been  held  by  this  court,  in  OilUspie  v.  Brawn j 
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16  Neb.,  457,  that  tlie  right  to  sell  property  exempt 
from  execution  is  a  personal  privilege  and  that  such  prop- 
erty as  the  law  exempts  from  execution  sale  can  be  mort- 
gaged, and  that  the  right  of  such  mortgagee  would  prevail 
over  that  of  a  judgment  creditor  whose  execution,  after  the 
making  of  the  mortgage,  had  been  levied  upon  the  said 
mortgaged  property.  It  results,  therefore,  that  the  agree- 
ment of  Kriesel  to  convey  the  exempt  property,  as  soon  as 
he  obtained  dominion  over  it,  to  Hermerdinger  &  Ca 
would  not,  even  if  proved,  defeat  or  qualify  his  right  to 
such  exemption  as  the  statute  gave  him. 

The  only  other  question  discussed  by  defendants  in  error 
is  the  suflSciency  of  the  affidavit  filed  to  entitle  Kriesel  to 
the  statutory  exemption  to  an  amount  in  value  of  $500  of 
the  property  levied  upon.  The  criticism  on  this  score  is 
thus  stated  :  ''This  affidavit  does  not  state  that  he  is  a  citi- 
zen  otr  resident  of  the  state  of  Nebraska;  does  not  state 
that  he  owns  neither  lauds,  town  lots,  nor  houses  subject 
to  exemption  under  the  laws  of  this  state.''  Let  us  see 
how  correct  this  is,  as  a  matter  of  fact,  tested  by  the  affi- 
davit itself.  Its  language  is  as  follows:  "Said  Kriesel 
owns,  besides  the  tools  and  instruments  kept  and  used  by 
him,  said  Kriesel,  for  the  purpose  of  carrying  on  his  trade 
of  shoemaker  (said  tools  and  instruments  are  to  be  found 
at  No.  1503  Howard  street,  Omaha,  Nebraska,  and  are 
not  worth  more  than  $15),  and  besides  his,  said  KriesePs, 
necessary  clothing,  worth  only  $75,  to  be  found  at  said  No. 
1503  Howard  street,  and  on  said  Kriesel's  back,  nothing 
besides  the  goi)ds  wiiich  have  been  seized  in  this  action^ 
which  are  described  as  follows,  to-wit:  Four  (4)  dozen 
pairs  men's  slippers,  seven  (7)  dozen  pairs  men's  shoes,  and 
one  (1)  dozen  pairs  boys'  shoes;  the  said  shoes  are  all  not 
worth  more  than  $203."  In  this  excerpt  the  affiant  statea 
that  besides  bis  clothing  and  tools  of  the  aggrq;ate  value 
of  $90,  the  affiant  owns  nothing  but  certain  shoes  and  slip- 
pers of  the  value  of  $203.     If  the  affidavit  under  the  stat* 
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lite  should  have  shown  that  the  affiant  owned  neither  lands, 
town  lots,  nor  houses,  which  we  do  not  now  determine, 
such  requirement  was  fully  met  by  the  above  language. 
This  statute,  providing  for  exemptions  under  consideration, 
does  not  require  the  affiant  to  state  whether  or  not  he  is  a 
resident  or  citizen  of  the  state  of  Nebraska.  The  evidence 
adduced  on  the  trial  of  this  case  shows  that  without  ques- 
tion Kriesel  was  a  resident  of  Omaha,  even  if  that  was 
necessary.  Such  statement  in  the  affidavit  for  exemption 
16  nowhere  required.  The  affidavit,  which  contained  the 
inventory,  was  amply  sufficient  to  meet  all  the  require- 
ments of  the  statutes,  and  entitle  Kriesel  to  the  exemptions 
contemplated  by  sections  522  and  523  of  the  Code  of  Civil 
Procedure.  Upon  the  filing  of  such  an  affidavit  contain- 
ing an  inventory  of  all  the  property  owned  by  Kriesel,  the 
law  devolved  upon  the  constable  holding  the  execution  but 
one  course  of  action,  and  that  consisted  in  his  calling  three 
disinterested  freeholders  of  Douglas  county  to  appraise  said 
property  levied  upon  at  its  cash  value,  afler  which  the  exe- 
cution debtor  was  entitled  to  make  selection  from  the  prop- 
erty appraised  as  provided  by  statute.  In  this  case,  the 
constable  ignored  the  affidavit  containing  the  inventory, 
and  sold  all  the  property  which  he  held  under  his  execution. 
This  rendered  him  liable  for  the  fair  value  of  said  prop- 
erty, at  least  to  the  amount  of  $500,  and  there  was  no  is- 
sue in  the  district  court  properly  triable  except  such  value. 
Officers  holding  executions  should  act  under  the  statutes 
as  well  to  protect  the  judgment  debtor  in  the  enjoyment  of 
the  exemption  provided  by  statute,  as  to  collect  the  judg- 
ment upon  which  the  execution  issued.  Such  officers  may 
by  arbitrarily  overriding  the  statute,  prevent  the  beneficent 
operation  of  the  exemption  law  in  favor  of  the  debtor. 
This  is  but  one  species  of  oppression  in  office,  for  which, 
such  officers  as  are  guilty  will  be  held  to  strict  account- 
ability^ if  their  victims  are  able  to  apply  to  the  courts  for 
redresa.    The  district  court  acted  npon  an  erroneous  pre- 
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sumption  as  to  the  affidavit  for  exemption,  and  its  judg- 
pnent  is 

BrEYEBSfiD. 

The  other  commissioners  concur. 


I  88    281 
43    60^ 


Omaha  Coal,  Coke  &  Lime  Company  v.  Patrick 

H.  Fay  et  al. 

Filed  Mat  16,  1893.    No.  4756. 

1.  Appeal  from  County  Court:  Obdbb  fob  Tbansobift: 

Nbolbct  of  County  Judge.  A  defeated  party  to  an  action 
in  the  coanty  court,  who  promptly  orders  a  transcript  of  the 
proceedings  to  be  prepared  for  the  purpose  of  appealing  the  case, 
will  not  be  denied  the  right  of  appeal  because  the  county  judge 
flfttls  to  prepare  the  transcript  within  thirty  days  after  the  ren- 
dition of  judgment. 

2.  :  Delay  in  Filing  Tbanscbipt:  Objection:  Waiveb. 

Where  a  transcript  for  the  purpose  of  appeal iog  a  case  to  the 
district  court  is  filed  after  the  statutory  period  has  elapsed,  the 
appellee  by  filing  pleadings  and  coo  testing  the  case  on  its  merits 
waives  his  right  to  object  to  the  delay,  even  though  this  action 
be  taken  alter  the  overruling  of  a  motion  by  him  made  challeng- 
ing the  validity  of  the  appeal. 

3.  Ekde  of  Commodity:  Implied  Wabbanty.    Where  one  oon- 

tracta  to  supply  a  commodity  in  which  he  deals,  to  be  applied  to 
a  particular  purpose  of  which  he  is  aware,  under  such  circum- 
stances that  the  buyer  necessarily  trusts  to  the  judgment  of  the 
vendor,  there  is  an  implied  warranty  that  the  commodity  shall 
be  reasonably  fit  for  the  purpose  to  which  it  is  to  be  applied. 

4.  :  :  Bbeach  OF  Contbact:  Measure  of  Damages: 

iNSTBUcnoNs.  Where  the  law  provides  a  definite  measure  of 
damages  the  court  should  instruct  the  jury  specifically  how  the 
damages  should  be  assessed,  and  an  instruction  stating  a  general 
principle  in  the  admeasurement  of  damages,  broader  than  is  ap- 
plicable to  the  particular  case  presented,  and  not  qualified  by 
other  instructions,  is  erroneous. 
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6.  : : :  CONSEQUENTIAL  Damages:  Pleading: 

Instructions.  Wbere  only  conseqneDtial  damages  are  claimed 
they  most  be  specially  pleaded, aod  Id  such  cases  the  jury  should 
be  confined  by  the  instructions  in  assessing  the  amount  of  recoYsry 
to  the  eonsideration  of  such  damages  as  are  so  pleaded. 

6.  :  Breach  of  Warranty:  Ck)N8BQUENTiAL  Damages 

from  breach  of  warranty  in  the  sale  of  chattels  cannot  be  re- 
coTered  where  the  Tendee,  by  exercising  ordinary  prudence  and 
judgment,  could  haye  aToided  the  consequences  complained  of. 

7.  : :  Consequential  Damages:  Recovery.    A  sold 

lime  to  B  for  the  purpose  of  plastering  a  building,  the  drcum- 
stances  Justifying  a  finding  that  A  impliedly  warranted  the  lime 
to  be  reasonably  fit  for  the  purpose  intended.  The  lime  was 
used  by  B  in  plastering  the  building.  The  work  proved  defect- 
ive, and  the  eyidenoe  sustained  a  finding  that  the  defect  was  in 
the  quality  of  the  lime.  B  thereupon  papered  the  side  walls 
and  replastered  the  ceilings  with  another  materiaL  He  then 
brought  suit  against  A  to  recover  the  cost  of  such  papering  and 
replastering.  Held^  That  in  such  case  this  expense  could  not  be 
recovered  unless  it  was  shown:  First,  that  the  defect  in  the 
lime  could  not,  by  a  person  accustomed  to  use  such  materials, 
have  been  discovered  before  it  was  used  in  making  plaster  and 
applied  to  the  walls,  and,  secondly,  that  the  mode  of  remedying 
the  defect  was  r«9asonable  and  did  not  exceed  in  cost  that  of  re- 
plastering  with  the  same  kind  of  material  of  good  quality. 

8l  :  Implied  Warranty:  When  Broken.    In  the  sale  of  a 

special  kind  of  a  known  general  material  for  a  particular  pur- 
pose, the  circumstances  implying  a  warranty  that  the  material 
is  reasonably  fit  for  the  purpose  intended,  if  the  special  ma- 
terial sold  requires  a  different  manner  of  use  or  treatment  in  ap- 
plying it  to  the  purpose  intended  than  that  required  in  the  use 
or  treatment  of  the  same  general  material  of  other  kinds,  and 
this  different  requirement  is  known  to  the  vendor  and  not  to  the 
vendee,  the  warranty  is  broken  if  the  vendee  uses  and  treats  the 
material  as  similar  material  is  customarily  treated,  and  if  so 
used  it  does  not  prove  reasonably  fit  for  the  purpose. 

9.  ;  :  :  INSTRUCTIONS.  An  instruction  is  errone- 


ous which  states  the  foregoing  rule  but  omits  the  requirement 
of  a  wsrranty  in  the  sale,  the  fact  of  such  warranty  being  in  is- 
sue, and  leaves  the  jury  to  infer  that  there  may  in  such  case  be 
a  recovery  in  the  absence  of  a  warranty. 

10.  :.6keach  of  Warranty:  Trial:  Evidence:  Review. 

The  trial  court  may,  in  its  discretion,  require  that  offers  of  evi- 
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denoe  objected  to  be  made  in  saoh  a  manner  as  not  to  reach  the 
ears  of  the  jaiy,  and  should  adopt  this  course  where  the  offer  to  be 
made  threatens  to  prejudice  the  party  objecting  if  heard  by  the 
jury.  A  Terdict  will  not,  however,  be  disturbed  because  of  the 
refusal  of  the  trial  court  to  so  order,  unless  it  is  apparent  firom 
the  record  that  there  was  an  abuse  of  discretion. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Ferguson,  J. 

Howard  B.  Smith  and  Clinton  N.  Powell,  for  plaintiff 
in  error. 

Brome^  Andrews  &  Sheean,  contra. 

Irvine,  C. 

The  defendants  in  error  sued  the  plaintiff  in  error  in 
the  county  court  of  Douglas  county,  asking  judgment  on 
account  of  an  alleged  breach  of  warranty  in  the  sale  of 
lime  by  plaintiff  in  error  to  defendants  in  error.  Judg^ 
ment  was  rendered  December  30,  1889,  in  favor  of  defend- 
ants in  error.  An  appeal  bond  was  filed  and  approved 
within  the  time  limited  by  law,  but  no  transcript  was  filed 
by  plaintiff  in  error  until  February  3,  1890.  Upon  the 
filing  of  that  transcript  the  defendants  in  error  moved  for 
judgment  in  the  district  court.  The  motion  does  not  ap- 
pear in  the  transcript,  but  from  the  statements  of  counsel, 
and  the  orders  made,  it  appears  to  have  been  a  motion 
made  under  section  1011  of  the  Code.  This  motion  was 
heard  upon  affidavits  which  are  incorporated  in  a  bill  of 
exceptions,  and  on  March  8,  1890,  the  motion  was  by  the 
district  court  overruled.  Thereupon  the  defendants  in 
error  filed  their  petition  in  the  district  court.  Issues  were 
joined  and  the  case  tried  on  its  merits,  resulting  in  a  ver- 
dict for  defendants  in  error  in  the  sum  of  $756.96.  The 
plaintiff  in  error  seeks  in  this  proceeding  to  reverse  that 
judgment. 

Tlie  greater  part  of  the  argument  on  behalf  of  defend- 
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ants  in  error  is  devoted  to  qnestions  arising  out  of  the  state 
of  fiusts  above  set  forth.  While  no  proceedings  in  error 
were  inelitatecl  by  the  defendants  in  error  here^  the  plaint- 
iffs below,  for  the  purpose  of  reviewing  the  action  of  the 
district  court  in  refusing  to  enter  judgment  in  their  favor 
on  account  of  the  delay  in  filing  the  transcript  in  the  dis- 
trict court,  they  contend  that  that  action  of  the  district 
eoort  was  erroneous,  and  that  inasmuch  as  it  presented  a 
question  of  jurisdiction  the  plaintiff  in  error  cannot  com- 
plain of  the  final  judgment  against  it,  because  upon  the 
face  of  the  record  the  defendants  in  error  were  entitled  to 
have  entered  in  the  district  court  a  larger  judgment. 

The  question  thus  raised  we  do  not  deem  it  necessary  to 
consider,  and  this  for  two  reasons.  In  the  first  place  we 
cannot  say  that  the  court  erred  in  overruling  the  motion 
for  judgment.  While  the  affidavits  used  upon  the  hearing  of 
the  motion  were  conflicting,  the  preponderance  of  the  evi- 
dence contained  therein  was  to  the  effect  that  the  attorney 
for  plaintiff  in  error,  immediately  upon  the  rendition  of 
judgment  in  the  county  court,  ordered  a  transcript  of  the 
proceedings  for  the  purpose  of  appeal  to  be  prepared  for 
his  nee;  that  the  clerk  having  charge  of  that  business  over- 
looked thit  request  and  neglected  to  prepare  the  transcript 
until  February  3;  that  on  January  28  the  attorney  re- 
ferred to  was  taken  ill  and  was  confined  to  his  house  until 
after  the  expiration  of  the  time  limited  by  law  for  perfect- 
ing his  appeal.  While  we  do  not  decide  that  the  illness  of 
a  party  or  his  attorney  is  sufficient  excuse  for  failing  to 
perfect  an  appeal  within  the  time  limited  by  law,  the  case 
of  Cheney  v.  Buokmastery  29  Neb.,  420,  is  authority  for 
holding  that  where  a  transcript  was  ordered  promptly  a 
party  intending  to  appeal  is  justified  in  relying  upon  the 
presumption  that  it  will  be  prepared  within  a  proper 
period,  and  that  he  cannot  be  deprived  of  his  appeal  by  the 
failure  of  the  county  judge  to  so  prepare  it.  The  plaintiff 
in  error  ordered  the  transcript  immediately  upon  the  ren- 
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ditioo  of  judgment,  and  he  was  not  required  by  law  to 
procure  it  and  file  it  in  the  district  court  within  any  shorter 
time  than  thirty  days  after  the  rendition  of  judgment. 
The  transcript  was  not  prepared  within  this  time,  and  even 
had  the  attorney  not  been  ill,  had  he  gone  to  the  county 
judge  to  request  the  transcript  upon  the  thirtieth  day  it 
would  not  have  been  ready.  We  think,  therefore,  that  the 
district  judge  was  justified  by  the  evidence  in  overruling 
the  motion  for  judgment. 

The  second  reason  why  the  defendants  in  error  cannot 
now  complain  of  the  delay  is  found  in  the  fact  that  thoy 
did  not  rest  upon  their  motion  but  proceeded  to  file  plead- 
ings, and  to  try  the  case  upon  its  merits.  In  so  doing  they 
waived  their  rights  to  object  to  the  delay.  {Ooodrioli  n 
(My  of  Omahay  11  Neb.,  204;  Steven  v.  Nebraska  &  Iowa 
Ins.  Co.f  29  Id.,  187.)  It  is  true  that  in  the  cases  just  cited 
a  general  appearance  had  been  entered  before  any  action  was 
asked  seeking  to  dismiss  the  appellate  proceedings;  but  . 
these  cases  establish  the  general  proposition  that  the  dis- 
trict courts  have  jurisdiction  of  the  subject-matter  of  such 
appeals,  and  that  a  failure  to  perfect  the  appeal  within  the 
time  merely  goes  to  the  jurisdiction  of  the  court  over  the 
persons  of  the  ap{)ellees.  Upon  this  general  principle  it  is 
clear  that  a  defect  in  the  proceedings  requisite  to  give  ju- 
risdiction is  cured  by  a  subsequent  general  appearance.  In 
Bazeo  v.  Wallace^  16  Neb.,  290,  a  motion  was  filed  in  this 
court  to  dismiss  an  appeal,  and  it  was  held  that  a  stipula- 
tion filed  subsequently  constituted  a  general  appearance  and 
a  waiver  of  rights  under  the  motion. 

It  is  clear  from  the  foregoing  considerations  that  the  de* 
fendants  in  error  cannot,  upon  the  grounds  urged  by  them, 
preclude  the  court  from  examining  the  questions  raised 
upon  the  trial  of  the  case  and  presented  in  the  petition  in 
error. 

In  order  to  properly  present  the  views  of  the  court  upon 
the  merits  of  the  case  a  more  specific  statement  of  the  facts 
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will  be  of  assistance.  The  defendants  in  error  were  en- 
gaged as  partners,  under  the  name  of  Fay  &  Byrne,  in 
the  business  of  plastering  buildings.  The  plaintiff  in  error 
was  a  dealer  in  coal,  lime,  and  other  materials.  About 
the  1st  of  July,  1889,  Fay  &  Byrne  contracted  with  the 
plaintiff  in  error  for  the  purchase  of  lime  to  be  used  in 
plastering  a  building  known  as  the  Merchants'  Hotel,  mak- 
ing known  to  the  plaintiff  in  error  the  purpose  for  which 
they  desired  the  lime.  The  first  of  this  lime  was  delivered 
July  5,  and  the  plaintiff  in  error  continued  to  deliver  it  at 
intervals,  and  Fay  &  Byrne  used  it  in  making  moHar 
with  which  they  placed  the  ''brown  coat''  on  three  floors 
of  the  hotel.  After  this  brown  coat  had  been  applied,  and 
as  Fay  &  Byrne  were  proceeding  to  apply  the  finishing 
coat,  the  plastering  already  applied  began  to  drop  from  the 
walls  and  ceiling.  Fay  &  Byrne  finally  covered  the  side 
walls  of  these  three  stories  with  paper  in  order  to  prevent 
the  falling  of  the  plaster,  and  replastered  the  ceiling  with 
a  material  known  as  adamant.  They  then  brought  suit 
against  the  plaintiff  in  error  alleging  a  warranty  in  the  sale 
of  the  plaster  to  the  effect  that  it  was  of  first-class  and  best 
quality,  and  fit  and  proper  for  use  in  plastering  hotels. 
In  a  second  count  of  the  petition  they  allied  the  war- 
ranty to  be  that  it  was  reasonably  fit  and  proper  for  the 
purpose  aforesaid.  They  further  alleged  that  the  lime 
was  not  of  the  quality  warranted,  and  that  by  reason  thereof 
the  plaster  upon  the  building  was  not  good,  and  that  they 
were  compelled  to  replaster  the  ceilings  and  paper  the  walls 
as  before  stated.  They  pray  damages  for  the  cost  of  this 
work. 

The  answer  admits  the  sale  of  the  lime  and  denies  the 
other  allegations  of  the  petition.  It  further  pleads  a  set- 
off which  was  admitted  in  the  reply  and  need  not  be  fur- 
ther noticed. 

It  is  urged  that  there  is  no  evidence  at  all  to  show  m 
warranty  in  the  sale  of  the  lime.     The  evidence  offered  by 
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Fay  &  Byrne  lacks  much  of  being  conclusive  upon  this 
point,  but  we  think  there  is  sufficient  to  sustain  the  ver- 
dict. Fay  testifies  that  be  made  the  contract  for  the  lime; 
that  Mr.  Hill,  an  officer  of  the  company,  asked  him  (Fay) 
if  his  firm  was  going  to  do  the  plastering  on  the  Mer- 
chants'  Hotel,  and  being  informed  that  they  were,  Hill  said 
they  had  lime  that  was  far  superior  to  anything  on  the 
market,  and  spoke  of  its  good  qualities.  Fay  said  he  was 
timid  about  experimenting  on  any  new  lime,  and  Hill  said 
that  it  would  be  no  experiment;  that  the  lime  was  guaran- 
teed to  every  man  they  sofd  it  to,  and  if  plaintiffs  bought 
it  they  would  guarantee  it  to  them ;  that  he  had  not  at  that 
tiCkie  used  any  of  this  lime;  that  after  this  conversation 
with  Hill  he  consulted  his  partner,  and  some  time  later 
told  the  officers  of  the  company  that  if  they  would  guar- 
antee the  lime  plaintiffs  would  take  it,  and  they  said  ''all 
right.''  It  appeared  on  cross-examination  that  before  work 
began  on  the  Merchants'  Hotel,  Fay  &  Byrne  had  used 
some  of  the  lime  in  quesrion  upon  another  building,  and 
plaintiff  in  error  contends  that  the  conversation  narrated 
by  Fay  referred  to  this  purchase,  and  not  to  the  lime  pur- 
chased for  the  hotel.  Fay  explains  that  he  had  the  first 
conversation  with  Hill  before  buying  the  lime  for  the  other 
house  but  did  not  complete  the  purchase  until  the  other 
house  was  finished. 

Mr.  Byrne  testifies  that  he  talked  with  Hill  before  the 
purchase,  and  Hill  said  the  lime  would  do  better  work  than 
any  in  the  market,  and  that  he  would  guarantee  it  to  do  as 
he  said.  It  also  appears  in  evidence  that  a  portion,  at 
least,  of  the  lime  used  in  the  hotel  was  not  shipped  to 
Omaha  until  after  the  contract  was  made,  and  as  to  this 
portion,  at  least,  Fay  &  Byrne  had  no  opportunities  for  in- 
spection. 

Whether  this  testimony  is  sufficient  to  establish  an  ex- 
press warranty  we  need  not  determine.  Where  there  is  no 
opportunity  to  inspect  the  commodity,  the  rule  of  o(xveai 
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^npior  does  not  apply.  When  one  contracts  to  supply  an 
article  in  which  he  deals,  to  be  applied  to  a  particular  pur- 
pose so  that  the  buyer  necessarily  trusts  to  the  judgment 
or  skill  of  the  vendor,  there  is  an  implied  warranty  that 
it  shall  be  reasonably  fit  for  the  purpose  to  which  it  is  to 
be  applied,  and  the  better  doctrine  is  that  this  rule  applies 
Co  dealers  as  well  as  to  manufacturers,  and  not  to  manufact- 
urers alone,  as  the  plaintiff  in  error  contends.  There  is 
oertainly  sufficient  testimony  to  warrant  the  jury  in  find- 
ing that  Fay  &  Byrne  justifiably  relied  upon  the  coal  com- 
pany to  furnish  lime  suitable  for  the  purpose  to  which  they 
intended  to  apply  it  The  second  count  of  the  petition 
fleems  to  have  been  framed  very  carefully  in  order  to  ap-^ 
ply  to  this  view  of  the  case.  There  were  no  exceptions 
taken  to  the  instructions  given  by  the  court  upon  the  ques- 
tion of  warranty,  and  the  finding  of  the  jury  upon  the  ev- 
idence and  these  instructions  cannot  be  disturbed. 

It  is  also  contended  that,  conceding  the  existence  of  a 
warranty^  as  claimed,  there  is  no  evidence  that  the  lime 
fidled  to  comply  therewith.  Without  reviewing  the  evi- 
dence, which  is  very  voluminous  upon  this  subject,  we  will 
say  that  we  deem  it  sufficient  to  sustain  the  verdict,  al- 
though the  writer,  were  he  called  upon  to  find  the  facts  in 
the  first  instance,  would  very  likely  have  found  them  for 
the  plaintiff  in  error. 

The  court  of  its  own  motion  instructed  the  jury  as  fol- 
lows: 

''  If  you  find  for  the  plaintiffs  you  will  assess  such  dam- 
ages as  the  evidence  convinces  you  is  just,  deducting  there- 
from the  amount  of  $298.87,  admitted  to  be  due  defendant, 
with  interest  at  seven  per  cent  per  annum  from  February 
6, 1890,  up  to  the  9th  day  of  February,  1891." 

At  the  request  of  the  defendants  in  error  the  following 
instruction  was  given : 

''When  two  parties  have  made  a  contract  which  one  of 
them  has  broken,  the  damages  which  the  other  party  ought 
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to  receive  in  res^t  to  sach  a  breach  of  oontract  should 
be  either  Buch  as  may  fairly  and  reasonably  be  oonsidered 
as  arising  naturally— that  is,  according  to  the  usual  course 
of  things — from  such  breach  of  contract  itself,  or  such  as 
may  reasonably  be  supposed  to  have  been  in  the  contem- 
plation of  both  parties  at  the  time  they  made  the  contract^ 
as  the  probable  result  of  the  breach  of  it  And  if  you  find 
from  the  evidence  in  this  case  that  defendant  knew  the 
purpose  for  which  the  lime  sold  plaintiffs  was  to  be  used^ 
and  warranted  the  same  to  be  good  lime,  suitable  for  the 
purpose  for  which  they  knew  it  was  to  be  used,  and  you 
further  find  from  the  evidence  that  the  lime  in  question 
was  not  good  lime,  and  was  not  suitable  for  the  pur()ose 
for  which  defendant  knew  it  was  to  be  used,  then  your 
verdict  will  be  for  plaintiffs,  and  you  will  determine  from 
the  evidence  what  damages  plaintiffs  have  sustained,  and 
allow  plaintiffs  by  your  verdict  such  sum  as  the  evidence 
shows  the  damages  they  have  sustained  amount  to,  bearing 
in  mind  that  plaintiffs  are  entitled  to  recover  in  that  event 
only  rach  damages  as  may  reasonably  be  supposed  to  have 
been  iK>ntemplated  by  plaintiffs  and  defendant  at  the  time 
the  lime  in  question  was  sold." 

Both  of  the?e  instructions  were  excepted  to  by  plaintiff 
in  error,  and  they  are  the  only  instructions  given  on  the 
measure  of  damages. 

In  giving  the  instruction  last  quoted  the  court  stated  the 
rule  in  Hadley  v,  Baxendale,  9  Ex.  Bep.  [Eug.],  341. 
Thia  has  been  approved  in  Sycamore  Co.  v.  SturMf  13  Neb.^ 
210,  and  is  undoubtedly  correct  as  a  statement  of  a  general 
proposition  of  law.  But  we  do  not  think  it  should  have 
been  given  in  this  case  without  further  instructions  confin* 
ing  the  jury  to  such  damages  as  under  the  pleadings  and 
evidence  would  come  within  the  rule.  The  damao[es  claimed 
were  consequential  in  their  nature,  and  only  such  damages  of 
that  character  could  be  recovered  as  were  expressly  pleaded ; 
that  is,  the  cost  of  replastering  the  ceiling  and  repapering 


Vol.  37]         JANUARY  TERM,  1893.  77 


Omaha  Coal,  Ooke  A  lime  Ga  ▼.  Fay. 


the  walls.  In  cases  of  this  character  the  rule  of  avoidable 
consequences  applies.  The  defendants  in  error  could  not  re- 
cover these  items  of  expense  if  the  defects  in  the  lime  might, 
by  persons  accustomed  to  the  use  of  such  articles,  have  been 
discovered  before  the  lime  was  made  into  mortar  and 
placed  upon  the  walls.  If  Fay  &  Byrne  did  discover  or 
should  have  discovered  the  defect  before  plastering  the 
walls,  they  should  not  have  proceeded  to  use  the  lime,  and 
they  could  not  hold  the  plaintiff  in  error  liable  for  damages 
consequent  upon  the  use  of  the  lime  after  such  discovery. 
This  rule  certainly  applies  in  the  case  of  articles  readily 
purchasable  in  the  market,  where  the  vendee  is  not  by  force 
of  circumstances  compelled  to  proceed  with  the  imperfect 
article  delivered. 

Furthermore,  in  cases  of  this  character,  where  consequen- 
tial damages  are  recoverable,  the  ordinary  measure  of  those 
damages  would  be  the  cost  of  replacing  the  defective  work 
with  other  material  of  the  character  and  quality  which 
should  have  been  furnished  in  the  first  instance — in  this 
case  the  cost  of  replastering  the  walls  and  ceiling  with 
plaster.  Another  method  was  here  pursued.  The  side 
walls  were  papered,  and  it  is  fairly  inferable  from  the  evi- 
dence that  the  cost  of  papering  was  less  than  that  of  re- 
plastering;  but  the  ceilings  were  replastered  with  adamant, 
which  is  shown  by  the  evidence  to  be  more  expensive  than 
plaster.  The  cost  of  repairing  the  damage  in  this  way 
would  be  a  fair  measure  of  damages,  provided  the  method 
pursued  was  a  reasonable  method,  and  did  not  exceed  in 
cost  that  of  replacing  the  defective  work  with  proper  mate- 
rial of  like  character.  These  are  matters  of  law  which 
should  have  been  stated  to  the  jury  in  order  that  they 
might  as<^rtain  from  the  evidence  whether  or  not  the  cir- 
cumstances existed  which  would  justify  the  allowance  of 
such  damages,  and  also  to  give  them  a  definite  rule  for  as- 
certaining the  amount.  The  instruction  given  by  the 
court  of  its  own  motion  was  so  general  that  it  gave  the 
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jury  no  rule  of  damages  whatever ;  that  given  at  the 
quest  of  the  defendants  in  error  did  not  restrict  the  jurj 
to  the  damages  pleaded,  and  did  not  state  with  sufficient 
certainty  the  rule  for  assessing  the  amount  thereof  or  the 
conditions  of  recovery.    . 

The  errors  above  referred  to  require  that  the  case  should 
be  reversed,  but  as  a  new  trial  will  be  neaessary  it  will  be 
proper  to  consider  some  of  the  other  questions  presented^ 
which  will  probably  recur  upon  a  further  hearing. 

At  the  request  of  defendants  in  error  the  following  in- 
struction was  given : 

''You  are  instructed  that  plaintiffls  were  bound  only  to 
use  the  lime  in  question  in  the  ordinary  and  usual  manner, 
and  the  fact,  if  it  be  a  fact,  that  the  lime  in  question,  in 
order  to  be  properly  prepared  for  plastering,  required  a 
different  process,  with  respect  to  the  slacking  and  mixing 
thereof,  from  the  process  and  method  ordinarily  and  usu- 
ally used  in  slacking  and  mixing  lime  for  such  purpose^ 
and  you  further  find  from  the  evidence  that  plaintiffs  did 
not  know  of  the  peculiar  quality  of  such  lime,  and  could 
not  be  reasonably  supposed  to  have  possessed  such  knowl- 
edge, and  you  further  find  from  the  evidence  that  defendant 
did  not  communicate  to  plaintiffs  the  fact  that  the  lime  in 
question  was  of  a  peculiar  quality,  other  and  different  from 
ordinary  lime,  and  that  its  successful  use  for  the  purpose 
of  plastering  required  that  it  be  slacked  and  mixed  in  a 
manner  other  and  different  from  the  method  usually  em- 
ployed with  ordinary  lime,  and  you  further  find  from  the 
evidence  that  plaintiffs  did  slack  and  mix  the  lime  in  ques^ 
tion  in  the  usual  and  ordinary  manner,  and  exercised  or- 
dinary care  and  skill  in  and  about  the  slacking  and  mixing 
thereof,  then  and  in  that  event  plaintifis  would  be  entitled 
to  recover  in  this  action,  even  though  you  should  believe 
from  the  evidence  that  the  lime  in  question  was  good  lime^ 
if  you  further  find  that  plaintiffs  sustained  damage  by 
reason  of  the  use  of  such  lime  in  the  usual  and  ordinary 
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manner  for  the  purpose  for  which  it  was  purchased.  Pro- 
viding you  find  from  the  evidence  that  the  defendant  knew 
at  the  time  of  sale  that  the  lime  required  a  different  process 
in  respect  to  the  slacking  and  mixing  thereof/' 

It  is  urged  that  there  was  no  evidence  to  which  this  in- 
struction was  applicable.  We  find,  however,  in  the  record 
evidence  tending  to  show  that  the  lime  sold  required  a  great 
deal  of  water  in  the  process  of  slacking,  and  that  whea 
slacked  with  the  amount  of  water  customary  with  other 
limesy  it  became  very  hot  and  burned,  and  that  lime  used 
after  being  so  burned  impairs  the  quality  of  the  plaster. 
We  think  this  evidence  justified  an  instruction  of  this  gen- 
eral character,  and  that  the  instruction  correctly  states  the 
law,  except  that  by  omitting  all  reference  to  the  warranty 
it  might  leave  the  jury  to  infer  that  under  the  state  of  facta 
disclosed  there  might  be  a  recovery  in  the  absence  of  any 
warranty  expressed  or  implied. 

The  plaintiff  in  error  requested  the  following  instruction : 

''You  are  instructed  that  if  you  find  from  the  evidence 
that  any  lime  which  slacks  well  will  make  good  plaster,  if 
properly  mixed  with  other  good  materials  in  right  propor- 
tion, and  if  you  further  find  that  the  lime  in  question 
slacked  well,  you  must  find  for  the  defendant.'' 

.This  instruction  was  properly  refused.  So  far  as  it  waa 
a  statement  of  law,  it  was  equivalent  to  telling  the  jury  that 
if  the  lime,  when  properly  used,  was  fit  for  the  purposes  in- 
tended there  could  be  no  recovery ;  this  had  already  been 
covered  in  the  court's  instructions.  So  far  as  the  instruc- 
tion refers  to  specific  facts,  it  relates  purely  to  an  inference 
of  finct  and  not  of  law. 

Objection  is  also  made  to  the  court's  permitting  counsel 
for  defendants  in  error  to  make  proffers  of  evidence  in  the 
hearing  of  the  jury.  By  a  long  line  of  decisions  it  is  es- 
tablished that  the  defendants  in  error,  in  order  to  preserve 
fojr  review  the  rulings  of  the  court  in  excluding  evidence 
by  them  offered,  were  compelled  to  make  profert  of  the 
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evidence.  This  rule  may  undoubtedly  be  used  by  design- 
ing attorneys,  for  the  purpose  of  making  unfair  and  preju- 
dicial statements  in  the  hearing  of  the  jury.  The  trial 
court  undoubtedly  may,  and  when  such  an  abuse  is  threat- 
ened should,  require  the  offer  to  be  reduced  to  writing,  or 
to  be  made  in  some  manner  so  as  not  to  reach  the  jury. 
Whether  the  occasion  demands  this  must  generally  be  left 
to  the  discretion  of  the  trial  court,  and  we  do  not  find  in 
this  record  anything  to  warrant  us  in  determining  that  the 
learned  judge  improperly  excercised  his  discretion  in  per- 
mitting the  offers  to  be  made  orally. 

Reversed  and  remanded. 

The  other  commissioners  concur. 


State  of  Nebraska  v.  John  E.  Hill,  Ex-Treasubeb, 

AND 

State  of  Nebraska  v.  Thomas  H.  Benton,  Ex- Aud- 
itor OF  Public  Accounts. 

FiLSD  June  6,  1893.     Nos.  6093,  6094. 

1.  Impeachment:   £x-0ffickbs  of  Stats.    The  power  of  im- 

peachment conferred  by  the  constitution  npon  the  legislature 
extends  only  to  civil  officers  of  the  state,  and  this  power  cannot 
be  exercised  after  the  person  has  gone  out  of  office. 

2.  Private  oitizens  are  not  amenable  to  impeachment 

3.  The  legislature  has  no  authority  to  prefer  articles  of  impeadi- 

ment  against  ex-officials. 

Impeachment  proceedings  before  the  Bupreme  court 
oommeDoed  under  the  provisions  of  section  14,  artide  3,  of 
the  constitution.     DUmitsed. 
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P.  H,  Barry y  C.  D.  Casper y  and  Oeorge  R,  Cottony  man- 
agers. 

George  W.  Doane,^  8.  B,  Pound,  W,  L,  Oreene,  and  G. 
Jf.  Lamberison,  for  the  state. 

J.  H.  Broady,  for  defendant  Hill. 

i2.  D.  Stearns  and  John  H,  Ames,  for  defendant  Benton. 

NORVAL,  J. 

The  above  entitled  cases  present  for  decision  the  same 
question,  and,  for  sake  of  brevity,  will  be  considered  and 
disposed  of  together. 

The  l^islature,  on  the  7th  day  of  April,  1893,  adopted 
articles  of  impeachment  against  the  respondent  Thomas  H. 
Benton,  late  auditor  of  public  accounts,  charging  him  with 
having  committed  certain  official  misdemeanors  while  he 
was  discharging  the  duties  of  the  office  aforesaid.  On  the 
6th  day  of  April,  1893,  articles  of  impeachment  against 
the  respondent  John  E.  Hill,  ex-state  treasurer,  for  misde- 
meanors in  office,  alleged  to  have  been  committed  by  him 
during  the  time  he  was  treasurer  of  the  state,  were  adopted 
by  the  legislature.  The  articles  of  impeachment  against 
each  of  the  respondents  were  presented  to  and  filed  in  this 
court  on  the  10th  day  of  April,  1893.  Subsequently  a 
plea  to  the  jurisdiction  was  filed  by  each  respondent,  the 
two  being  substantially  alilce,  which  alleges,  in  effect,  that 
this  court  should  not  take  further  cognizance  of  the  said 
articles  of  impeachment  exhibited  and  presented  against 
him,  because  the  respondent,  at  the  time  of  the  adoption  of 
the  same,  and  when  the  first  resolution  of  impeachment 
against  him  was  presented  to  the  house  of  representatives, 
and  at  the  time  of  the  investigation  which  led  up  to  said 
impeachment,  as  well  as  at  all  times  since,  and  for  a  long 
time  before  the  first  action  in  relation  to  said  impeachment 
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was  taken  and  had,  was  not  an  officer  of  this  state,  but 
that  he  then  was  and  ever  since  has  been,  and  now  is,  a 
private  citizen  of  the  United  States  and  of  this  state;  that 
the  office  to  which  he  had  been  elected,  and  which  he  had 
filled,  expired  on  the  first  Thursday  after  the  first  Tuesday 
in  January,  1893,  and  that  at  the  general  election  in  1892 
his  successor  was  duly  elected,  who  qualified,  was  inaugu- 
rated and  installed  into  the  office  as  the  successor  of  the 
respondent,  on  the  14th  day  of  January,  1893,  and  that 
not  until  long  after  the  date  last  aforesaid  was  the  investi- 
gation commenced  which  resulted  in  said  impeachment. 

The  question  presented  for  our  investigation  is  this: 
Should  the  pleas  to  the  jurisdiction  be  sustained?  The 
proposition  stated  in  a  different  form  is:  Has  the  legisla- 
ture the  power  to  prefer  articles  of  impeachment  against  a 
person  after  his  term  of  office  has  expired,  he  at  the  time 
of  such  impeachment  being  a  private  citizen  and  not  an 
officer  of  the  state?  The  question  is  now  for  the  first  time 
submitted  to  this  court  for  its  consideration  and  judgment. 

An  examination  of  the  provisions  of  the  constitution  of 
Nebraska  on  the  subject  of  impeachment  is  necessary  id 
order  to  arrive  at  a  correct  decision. 

By  section  14,  article  3,  of  the  constitution  the  exclu- 
sive power  of  impeachment  is  conferred  upon  the  two 
houses  of  the  l^islature,  when  in  joint  convention.  The 
section  also  declares  that  '^A  notice  of  an  impeachment  of 
any  officer,  other  than  a  justice  of  the  supreme  court,  shall 
be  forthwith  served  upon  the  chief  justice  by  the  secretary 
of  the  senate,  who  shall  thereupon  call  a  session  of  the  sn- 
preme  court  to  meet  at  the  capital  within  ten  days  after 
such  notice  to  try  the  impeachment.  A  notice  of  an  im- 
peachment of  a  justice  of  the  supreme  court  shall  be  served 
by  the  secretary  of  the  senate  upon  the  judge  of  the  judi- 
cial district  within  which  the  capital  is  located,  and  he 
thereupon  shall  notify  all  the  judges  of  the  district  court 
in  the  state  to  meet  with  him  within  thirty  days  at  the 
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capital,  to  sit  aB  a  court  to  try  such  impeachment,  which 
court  shall  organize  hy  electing  one  of  its  number  to  pre- 
side. No  person  shall  be  convicted  without  the  concur- 
rence of  twO'thirds  of  the  members  of  the  court  of  im- 
peachment, but  ju<lgment  in  cases  of  im|)cachment  shall 
not  extend  further  than  removal  from  office  and  disquali- 
fication to  hold  and  enjoy  any  office  of  honor,  profit,  or 
trust  in  this  state,  but  the  party  impeached,  whether  con- 
victed or  acquitted,  shall  nevertheless  be  liable  to  prosecu- 
tion and  punishment  according  to  law.  No  officer  shall 
exercise  his  official  duties  after  heshall  have  been  impeached 
and  notified  thereof  until  he  shall  have  been  acquitted.'' 

Section  5,  article  5,  provides  that  ''All  civil  officers  of 
this  state  shall  be  liable  to  impeachment  for  any  misde- 
meanor in  office.'' 

Section  3,  article  14,  reads  as  follows:  '^Drunkenness 
shall  be  cause  of  impeachment  and  removal  from  office." 

The  foregoing  sections  contain  ewery  provision  to  l)e 
found  in  the  constitution  relating  to  impeachment.  That 
instrument  designates  the  persons  who  may  be  impeached, 
namely,  "All  civil  officers  of  this  state."  It  likewise  speci- 
fies the  grounds  for  impeachment.  The  constitution  does 
not  in  express  terms  say  that  a  private  citizen  can  be  im- 
peached, nor  does  it  contain  words  from  which  such  an 
inference  can  be  drawn.  On  the  other  hand,  it  is  plain 
that  the  legislature  has  no  power  to  impeach  a  person  who 
has  never  held  any  public  office  in  this  state.  It  is  civil 
officers  who  are  amenable  to  impeachment.  Section  5, 
article  6,  so  declares.  None  othera  were  intended  to  be  in- 
cluded by  the  framers  of  the  constitution.  This  is  clearly 
manifest  from  the  language  of  the  instrument. 

Section  5,  article  6,  makes  any  misdemeanor  in  office  an 
impeachable  oflense,  and  section  3,  article  14,  declares  that 
drunkenness  shall  be  cause  for  removal  from  office.  These 
are  the  only  grounds  for  impeachment  enumerated  in  the 
constitution.    Thus  it  will  be  seen  that  acts  committed  by  a 
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person  while  in  oflBoe  are  alone  impeachable.  The  provis- 
ions of  section  14,  already  qaoted,  are  not  only  in  harmony 
with  this  construction,  but  they  give  strength  to  it.  That 
section  specifies  the  tribunals  which  shall  try  impeachments 
and  the  person  upon  whom  notice  of  the  proceedings  shall 
be  served.  It  requires  that '' notice  of  an  impeachment  of 
any  officer^  other  than  a  justice  of  the  supreme  court,  shall 
be  forthwith  served  upon  the  chief  justice  by  the  secretary 
of  the  senate,  who  shall  thereupon  call  a  session  of  the  su- 
preme court  to  meet  at  the  capital  within  ten  days  after 
such  notice  to  try  the  impeachment.'^  It  is  further  pro- 
vided that  in  case  of  the  impeachment  of  a  justice  of  the 
supreme  court  notice  thereof  must  be  served  upon  a  judge 
of  the  district  court  of  the  county  in  which  the  capital  is 
located,  and  such  impeachment  is  to  be  tried  before  all  of 
the  judges  of  the  district  courts  in  the  state.  While  the 
constitution  makes  ample  provision  for  the  trial  of  articles 
of  impeachment  exhibited  by  the  legislature  against  officers, 
it  neither  designates  the  tribunal  which  shall  try  impeach- 
ment proceedings  against  a  private  citizen,  nor  does  it 
specify  the  person  to  whom  notice  in  such  a  case  shall  be 
given.  No  power  is  conferred*  by  the  constitution  upon 
this  court,  nor  upon  any  other  tribunal,  either  in  direct 
terms  or  by  implication,  to  try  an  impeachment  proceeding 
against  a  person  who  has  never  held  an  office.  In  Great 
Britain  all  subjects  of  the  realm,  whether  in  or  out  of 
office,  are  impeachable ;  but  such  rule  does  not  prevail  in 
this  country.  Here  none  but  public  officers  are  subject  to 
impeachment.  (Story,  Constitution,  sec.  790;  9  Am.  & 
Eng.  Ency.  Law,  953.) 

Judge  Story  in  his  valuable  commentaries  on  the  federal 
constitution,  after  quoting  section  4,  article  2,  of  that  in- 
strument, which  reads,  '^  The  president,  vice  president,'  and 
all  civil  officers  of  the  United  States  shall  be  removed  from 
office  on  impeachment  for,  and  conviction  of,  treason,  brib- 
ery or  other  high  crimes  and  misdemeanors,''  says :  "Froija 
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this  clause  it  appears  that  the  remedy  by  impeachmeDt  is 
strictly  confined  to  civil  officers  of  the  United  States,  in- 
cluding the  president  and  vice  president.  In  this  respect  it 
differs  materially  from  the  law  and  practice  of  Great  Brit- 
ain. In  that  kingdom  all  the  king's  subjects,  whether  peers 
or  commoners,  are  impeachable  in  parliament;  though  it  is 
asserted  that  the  commoners  cannot  now  be  impeached  for 
capital  offenses,  but  for  misdemeanors  only.  Such  kind 
of  misdeeds,  however,  as  peculiarly  injure  the  commons- 
wealth  by  the  abuse  of  high  offices  of  trust  are  the  most 
proper,  and  have  been  the  most  usual  grounds  for  this  kind 
of  prosecution  in  parliament.  There  seems  a  peculiar  pro- 
priety, in  a  republican  government,  at  least,  in  confining 
the  impeaching  power  to  persons  holding  office.  In  such  a 
government  all  the  citizens  are  equal,  and  ought  to  have 
the  same  security  of  a  trial  by  a  jury  for  all  crimes  and  of- 
fenses laid  to  their  charge,  when  not  holding  any  official 
character.  To  subject  them  to  impeachment  would  not  only 
be  extremely  oppressive  and  expensive,  but  would  endanger 
their  lives  and  liberties  by  exposing  them  against  their  wills 
to  persecution  for  their  conduct  in  exercising  their  political 
rights  and  privileges.  Dear  as  the  trial  by  jury  justly  is 
in  civil  cases,  its  value  a?  a  protection  against  the  resent- 
ment and  violence  of  rulers  and  factions  in  criminal  prose- 
cations  makes  it  inestimable.  It  is  there,  and  there  only, 
that  a  citizen,  in  the  sympathy,  the  impartiality,  the  intelli- 
gence, and  incorruptible  integrity  of  his  fellows,  impan- 
eled to  try  the  accusation,  may  indulge  a  well  founded 
confidence  to  sustain  and  cheer  him.  If  he  should  choose 
to  accept  office,  he  would  voluntarily  incur  all  the  addi- 
tional responsibility  growing  out  of  it.  If  impeached  for 
his  conduct  while  in  office,  he  could  not  justly  complain, 
since  he  was  placed  in  that  predicament  by  his  own  choice; 
and  in  accepting  office  he  submitted  to  all  the  consequences. 
Indeed,  the  moment  it  was  decided  that  the  judgment  upon 
impeachments  should  be  limited  to  removal  and  disqualifi- 
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ofttion  from  offioe,  it  followed,  as  a  nataral  resalt,  that  it 
ought  not  to  reach  any  but  officers  of  the  United  States. 
It  seems  to  have  been  the  original  object  of  the  friends  of 
the  national  government  to  confine  it  to  these  limits;  for  in 
the  original  resolutions  proposed  to  the  convention,  and  in 
all  the  subsequent  proceedings,  the  power  was  expressly 
limited  to  national  officers.'^ 

The  foregoing  quotation  is  now  generally  accepted  as  a 
correct  exposition  of  the  law.  We  see  no  escape  from  the 
conclusion  in  this  state,  under  the  provisions  of  our  con- 
stitution, that  the  power  of  impeachment  extends  exda- 
sively  to  public  officials.  Where  there  has  been  no  official 
guilt,  the  remedy  by  impeachment  will  not  lie. 

It  is  urged  by  counsel  for  the  managers  that  ex*officer8 
are  liable  to  imi)eachment  for  official  misdemeanors  com- 
mitted while  in  office;  that  jurisdiction  attaches  imme- 
diately upon  the  commission  of  an  impeachable  ofiense,  and 
that  the  expiration  of  the  official  term  does  not  deprive  the 
legislature  of  the  power  to  impeach,  or  the  court  to  try. 

It  cannot  be  said  that  there  is  any  provision  of  the  con- 
stitution which  expressly  confers  the  authority  to  impeach 
a  person  after  he  is  out  of  office,  while  section  5,  already 
quoted,  designates  the  persons  who  may  be  impeached  as 
^'all  civil  officers  of  this  state."  This  language  is  unam- 
biguous. It  means  existing  officers;  persons  in  office  at 
tlie  time  they  are  impeached.  Ex-officials  are  not  civil 
officers  within  the  meaning  of  the  constitution.  Jurisdiction 
to  impeach  attaches  at  the  time  the  offense  is  committed 
and  continues  during  the  time  the  offender  remains  in 
office,  but  not  longer. 

The  necessary  implication  of  the  provisions  in  section 
14,  article  3,  of  the  constitution,  that  ''judgment  in  cases 
of  impoachment  shall  not  extend  further  than  removal 
from  office  and  disqualification  to  hold  and  enjoy  any  office 
of  honor,  profit,  or  trust  in  this  state,"  is  that  the  offending 
party  must  be  in  office  at  the  time  the  impeachment  pro- 
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ceediiigs^are  commenoed.  In  case  of  impeachment,  either 
one  of  two  judgments  can  be  pronounced,  namely,  removal 
from  office,  or  removal  and  disqualification  to  hold  office. 
It  is  obvious  that  there  can  be  no  judgment  of  removal 
where  the  party  was  not  an  officer  when  impeached.  It  is 
olainied  by  counsel  for  the  managers,  as  we  understand 
their  argument,  that  a  judgment  of  disqualification  can  be 
entered  without  a  judgment  of  removal.  All  will  concede 
that  disqualification  to  hold  office  is  a  punishment  much 
greater  than  removal;  so  that  if  the  construction  contended 
for  by  counsel  is  the  true  one,  then  in  case  the  person  im- 
peached is  out  of  office,  he  is  liable  to  a  more  severe  pen- 
alty than  might  have  been  inflicted  upon  him  had  he  been 
impeached  before  he  went  out  of  office.  We  cannot  be* 
lieve  that  the  members  of  the  convention  who  framed  the 
constitution  so  intended. 

Jndge  Story  in  discussing  the  question  whether  a  person 
<»n  be  impeached  after  he  has  ceased  to  hold  office,  at  sec- 
tion 803,  says:  ''As  it  is  declared  in  one  clause  of  the. con- 
stitution that  'judgment  in  cases  of  impeachment  shall  not 
extend  further  than  a  removal  from  office  and  disqualifica- 
tion to  hold  any  office  of  honor,  trust,  or  profit  under  the 
United  States,'  and  in  another  clause,  that  the  '  president, 
vice  president,  and  all  civil  officers  of  the  United  States 
shall  be  removed  from  office  on  impeachment  for,  and  con- 
viction of,  treason,  bribery,  or  other  high  crimen  or  misde- 
meanors/ it  would  seem  to  follow  that  the  senate,  on  the 
conviction,  were  bound  in  all  cases  to  enter  a  judgment  of 
removal  from  office,  though  it  has  a  discretion  as  to  inflict- 
ing the  punishment  of  disqualification.  If,  then,  there 
must  be  a  judgment  of  removal  from  office,  it  would  seem 
to  follow  that  the  constitution  contemplated  that  the  party 
was  still  in  office  at  the  time  of  impeachment.  If  he  was 
not,  his  offense  was  still  liable  to  be  tried  and  punished  in 
the  ordinary  tribunals  of  justice.  And  it  might  be  argued 
with  some  force  that  it  would  be  a  vain  exercise  of  author- 
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itj  to  try  a  delinquent  for  an  impeachable  offense  when  the 
most  important  object  for  which  the  remedy  was  given  was 
no  longer  necessary  or  attainable.  And  although  a  judg- 
ment of  disqualification  might  still  be  pronounced^  the 
language  of  the  constitution  may  create  some  doubt  whether 
it  can  be  pronounced  without  being  coupled  with  a  removal 
from  oflSce." 

A  number  of  decisions  by  courts  of  impeachment^  both 
in  England  and  in  this  country,  have  been  cited  by  coun- 
sel for  the  managers  to  sustain  the  proposition  that  a  person 
whose  term  of  office  has  expired  and  who  is  no  longer  in 
office,  is  subject  to  impeachment.  Two  English  cases  have 
been  mentioned,  those  of  Wan*en  Hastings  and  Lord  Idd- 
ville.  While  it  is  true  that  each  was  impeached  long  after 
he  had  ceased  to  hold  the  office  which  he  occupied  at  the 
time  of  the  commission  of  the  offense  charged,  yet  no  plea 
to  the  jurisdiction  was  or  could  be  raised,  for  the  obvious 
reason  that  parliament  is  omnipotent  As  all  persons  in 
England,  those  in  as  well  as  those  out  of  office,  are  subject 
to  impeachment,  the  cases  of  Hastings  and  Melville  are 
not  in  point. 

The  next  case  is  that  of  William  BlourU^  who  was  a 
United  States  senator  from  Tennessee.  He  was  expelled 
by  the  senate  for  official  misdemeanor,  and  was  subse- 
quently impeached  by  the  house  of  representatives  for  the 
same  act.  He  pleaded  that  a  senator  is  not  a  civil  officer 
within  the  meaning  of  the  constitution,  and  also  that  he 
was  not  a  senator  when  the  articles  of  impeachment  were 
adopted.  His  plea  was  sustained  upon  the  first  ground 
alone,  and  therefore  the  ruling  in  that  case  is  not  an  au- 
thority either  way  on  the  question  before  us. 

Judge  Bai'uard  was  impeached  in  the  state  of  New  York 
during  his  second  term,  for  acts  committed  in  his  previous 
term  of  office.  His  plea  that  he  was  not  liable  to  impeach- 
ment for  offenses  occurring  in  the  first  term  was  overruled. 
Precisely  the  same  question  was  raised  in  the  impeachment 
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proceedings  against  Judge  HubbeUy  of  Wisconsin,  and  on 
the  trial  of  Gova^nor  Butler ^  of  this  state,  and  in  each  of 
which  the  ruling  was  tiie  same  as  in  the  Barnard  Case. 
There  was  good  reason  for  overruling  the  plea  to  the  ju- 
risdiction in  the  three  cases  just  mentioned.  Each  re- 
spondent was  a  civil  officer  at  the  time  he  was  impeached, 
and  had  been  such  uninterruptedly  since  the  alleged  mis- 
demeanors in  office  were  committed.  The  fact  that  the  of- 
fense occurred  in  the  previous  term  was  immaterial.  The 
object  of  impeachment  is  to  remove  a  corrupt  or  unworthy 
officer.  If  his  term  has  expired  and  he  is  no  longer  in 
office,  that  object  is  attained,  and  the  reason  for  his  im- 
peachment no  longer  exists.  But  if  the  offender  is  still  an 
officer,  he  is  amenable  to  impeachment,  although  the  acts 
charged  were  committed  in  his  previous  term  of  the  same 
office. 

The  only  other  decision  to  which  we  have  been  referred 
is  the  Belknap  Case.  The  house  of  representatives  im- 
peached William  W.  Belknap  for  acts  committed  while 
secretary  of  war.  On  the  day  the  articles  of  impeachment 
were  adopted,  but  prior  to  their  adoption,  Mr.  Belknap 
■  resigned,  and  his  resignation  was  accepted  by  the  presi- 
dent Before  the  trial  the  respondent  interposed  a  plea  to 
the  jurisdiction,  on  the  ground  that  he  had  ceased  to  be  an 
officer  before  he  was  im()eached.  The  question  was  ably 
argued  aud  the  senate  of  the  United  States,  sitting  as  a 
ooart  of  impeachment,  overruled  the  plea  by  a  vote  of  37 
to  29.  At  the  close  of  the  trial  Mr.  Belknap  was  acquit- 
ted. The  senators  who  voted  against  conviction,  the  rec- 
ord shows,  did  so  upon  the  express  ground  that  the  house 
of  representatives  had  no  jurisdiction  to  impeach  him  and 
the  senate  was  without  jurisdiction  to  try  him,  inasmuch 
as  he  had  ceased  to  be  a  civil  officer.  So  instead  of  the 
Belknap  Case  l)eing  an  authority  in  favor  of  jurisdiction 
in  the  case  at  bar,  it  should  be  regarded  an  adjudication 
against  the  proposition. 
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The  reason  jurisdiction  should  not  be  entertained  in  the 
cases  against  Benton  and  Hill  is  much  stronger  than  in  the 
Belknap  Case.  There  the  respondent  resigns  his  ofiBce  on 
the  very  day  he  was  impeadied  for  the  sole  purpose  of  es- 
caping impeadiment.  In  objecting  to  the  jurisdiction,  he 
took  advantage  of  his  own  acts.  Here  Benton  and  Hill 
cease  to  be  officers  by  reason  of  the  expiration  of  their  of- 
ficial term.     They  did  nothing  to  defeat  jarisdiction. 

But  independent  of  authorities  or  precedents,  if  we  do 
not  misconceive  the  meaning  of  the  constitution,  tliere  is  no 
room  for  doubt  that  ex-officials  are  not  impeachable,  since 
civil  officers  alone  are  enumerated  in  tliat  instroment  as 
subject  to  that  remedy.  The  term  officer  cannot  properly 
be  applied  to  a  person  who  is  not  at  the  time  in  the  hold- 
ing of  an  office.  When  a  person  ceases  to  hold  an  office, 
he  immediately  becomes  a  private  citizen. 

Reference  has  been  made  to  certain  sections  of  the  Crim- 
inal Code  which  provide  for  the  punishment  of  sherifib 
and  other  officers  for  official  misconduct,  and  the  question 
is  asked  whether  the  offending  officer  must  be  punished 
while  he  is  in  office  or  not  at  all  ?  We  answer,  no.  But 
the  same  rule  does  not  apply  to  impeachments,  for  the  rea- 
son, stated  by  another,  ''the  two  remedies  have  totally  dis- 
tinct aims.  One  remedy  is  given  against  a  crime,  and  die 
other  against  a  position;  one  is  for  the  punishment  of  an 
offender,  the  other  for  the  purification  of  the  public  serv- 
ice; one  is  meant  to  reform  a  criminal,  the  other  is  meant 
to  reform  an  office.''  Again,  the  penalty  provided  in  the 
sections  alluded  to  is  entirely  different  from  that  in  cases  of 
impeachment  In  the  former,  the  sentence  may  be  either 
fine  or  imprisonment  or  both,  while  in  the  latter  the  judg- 
ment in  case  of  conviction  shall  not  extend  further  than 
removal  from  office  and  disqualification  to  hold  offioe. 
Further,  the  statute  fixes  the  period  in  which  prosecutions 
shall  be  commenced  for  violations  of  the  criminal  laws  of 
the  state;  therefore,  any  criminal  prosecution  can  be  brought 
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within  that  time,  even  thoagh  the  accused  occupied  an  of- 
ficial station  when  the  offense  was  committed,  bat  is  no 
longer  in  office. 

At  the  argument  our  attention  was  called  by  counsel  for 
the  managers  to  sections  8  and  9  of  chapter  19of  theGom- 
piled  Statutes  of  1891,  which  read  as  follows: 

''Sec.  8.  An  impeachment  of  any  state  officer  shall  be 
tried,  notwithstanding  such  officer  may  have  resigned  his 
office,  or  his  term  of  office  has  expired;  and  if  the  ac- 
<3ii8ed  person  be  found  guilty,  judgment  of  removal  from 
office,  or  disqualifying  such  officer  from  holiling  or  enjoy- 
ing any  office  of  honor,  profit,  or  trust  in  the  state,  or  both, 
may  be  rendered  as  in  other  cases. 

''Sec.  9.  An  impeachment  against  any  state  officer  shidl 
be  tried  and  judgment  of  removal  from  office,  or  of  dis- 
qualification to  hold  office,  may  be  rendered,  notwithstand- 
ing the  offense  for  which  said  officer  is  tried  occurred  dar- 
ing It  term  of  office  immediately  preceding.'^ 

The  contention  of  counsel  is  that  the  foregoing  provis- 
ions not  only  grant  the  power  to  try,  but  to  prefer  chaises 
of  impeachment  against  a  person  who  has  held  office,  after 
the  expiration  of  his  term.  We  are  not  aware  of  any  rule 
governing  the  construction  of  statutes  which  would  justify 
aoch  an  interpretation.  The  sections  quoted  have  refer- 
enee  to  the  trial  of  an  impeachment  and  the  Code  defines 
a  trial  to  be  '^  a  judicial  examination  of  the  issues,  whether 
of  law  or  of  fact,  in  an  action.''  (Code,  sec.  279.)  The 
trial  of  a  criminal  case  does  not  include  the  returning  of  an 
indictment  by  the  grand  jury  or  the  filing  of  an  information 
by  the  county  attorney.  The  trial  of  a  civil  suit  does  not 
embrace  the  filing  of  a  petition  and  other  pleadings  or  the 
issuance  of  a  summons;  so  when  the  statute  declares  that 
"an  impeachment  of  any  state  officer  shall  be  tried/^  it 
means  what  it  says  and  nothing  else.  The  meaning  of 
BBction  8  is  that  where  a  state  officer  has  been  impeached 
daring  his  term  he  shall  be  tried  and,  if  found  guilty,  judg- 
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ment  shall  be  rendered^  even  though  he  may  have  resigned 
Of  his  term  of  office  has  expired  after  t|he  articles  of  im- 
peachment were  exhibited  against  him.  To  hold  that  it 
confers  power  upon  the  l^islature  to  prefer  charges  after 
the  resignation  of  the  officer,  or  the  expiration  of  his  term, 
would  be  a  strained  and  unnatural  construction  of  the  lan- 
guage employed.  The  statute  does  not  say  that  a  person 
may  be  impeached  after  he  haa  resigned,  or  his  term  has 
.expired,  nor  does  it  contain  words  which  can  reasonably 
be  said  to  warrant  such  an  interpretation.  Section  9  pro- 
vides for  the  trial  of  an  impeachment  of  a  state  officer  for 
fin  offense  occurring  during  his  term  of  office  immediately 
preceding.  It  contemplates  that  the  impeachment  proceed- 
ings shall  be  commenced  while  the  offender  is  yet  in  office. 
>  The  respondents  being  out  of  office  at  the  time  the  pro- 
ceedings for  their  impeachment  were  instituted,  the  legisla- 
ture bad  no  power  to  impeach  them,  and  this  court  has  no 
jurisdiction  to  try  them.     The  proceedings  are  therefore 

Dismissed. 
The  other  judges  concur. 


State  op  Nebraska  v.  William  Leese,  Ex- Attor- 
ney General. 

'  Filed  June  5, 1893.     No.  6095. 

1,  Impeachment.    The  oonstitation  of  this  state  oonfera  the  sole 
power  of  impeachment  upon  the  senate  aod  house  of  lepresen- 
.  tatives  in  Joint  convention,  and  the  legislature  cannot  delegate 
that  power  to  others. 

d.  :  Hanaobbs:   Amendment   of  Abttoles.     Where  tlia 

legislatnre  has  adopted  articles  of  impeachment,  which  have  heeo 
fi^ed  in  this  coart,  no  amendment  thereof,  in  any  matter  of  sah- 
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stsiuoe,  can  be  made  by  the  managers  appointed  by  the  legisla- 
tare  to  prosecnte  the  impeachment.  The  anthority  to  adopt  and 
present  other  or  amended  articles  of  impeachment  or  specifica- 
tions rests  alone  with  the  joint  conrention  of  the  two  houses  oif 
the  legislature. 

3.  ■  ;  JuRiSDicnoir.    For  want  of  Jniisdiction,  the  proceedings 

are  dismissed.  ^ 

Impeachment  proceedings  before  the  supreme  oourt 
oomiuenoed  under  the  provisions  of  section  14,  article  3,  of 
the  constitution.     DUmused. 

P.  H,  Barry f  O.  D.  Casper^  and  Oeorge  R,  OoUon^  man- 
agers. 

Oearge  W.  Doane^  8,  B,  Poundj  W.  L.  QrteM^  and  G. 
Jf.  LanJ}ert8on,  for  the  state. 

WiUiam  Leese  and  John  M.  Stewart^  for  defendant.        ' 

% 

NORVAL,  J. 

The  legislature  of  this  state  at  its  last  session  adopted 
and  presented  to  this  court  articles  of  impeachment  against 
William  Leese,  ex-attorney  general,  charging  him  with 
misdemeanors  in  office  during  the  period  he  was  attorney 
general  of  the  state.  Within  the  time  fixed  by  the  oourt 
therefor,  the  respondent  answered  the  articles  of  impeach- 
ment exhibited  and  presented  against  him  and  to  each  and 
every  specification  therewith.  Subsequently  the  managers 
appointed  by  the  legislature  to  prosecute  the  charges  asked 
leave  to  amend,  in  matter  of  substance,  certain  of  the 
specifications  in  said  articles  of  impeachment,  to  which  pro- 
posed amendments  the  respondent  at  the  time  objected.  At 
the  hearing,  the  application  to  file  amended  specifications 
was  denied,  and  we  will  now  briefly  state  the  reasons  for 
the  conclusion  then  reached. 

Section  14,  article  3^  of  the  constitution  declares  that 
^  The  senate  and  house  of  representatives^  in  joint  donven- 
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tion,  8ball  have  the  sole  power  of  impeachment,  but  a  ma- 
jority of  the  members  elected  must  concur  therein.  Upon 
the  entertainment  of  a  resolution  to  impeach  by  either 
house,  the  other  house  shall  at  once  be  notified  thereof,  and 
ihe  two  houses  shall  meet  in  joint  convention  for  the  purpose 
of  acting  upon  such  resolution  within  three  days  of  such 
notification,"  etc. 

By  the  foregoing  provision  the  exclusive  power  of  im- 
peachment is  conferred  upon  the  legislature.     Both  houses 
of  that  body  are  required  to  meet  in  joint  convention  to 
act  upon  a  resolution  to  impeach  a  state  officer  for  any  mis- 
demeanor in  office,  and  such  a  resolution  cau  only   be 
adopted  or  carried  by  the  affirmative  vote  of  at  least  a  ma- 
jority of  all  the  members  elected  to  the  l^islature.     The 
authority  thus  given  carries  with4t  the  power  of  the  sen- 
ate and  house  of  representatives,  under  like  restrictions^ 
to  adopt  suitable  articles  and  specifications  in  support  of 
their  impeachment,  and  likewise  the  authority  to  adopt  and 
present  additional  or   amended   articles   or  specificationa 
whenever  it  is  deemed  proper  or  expedient  so  to  do.     Bai 
such  power  can  no  more  be  delegated  by  the  joint  conven- 
tion to  a  committee  or   managers  of  impeachment,  ap- 
pointed by  it,  than   the  legislature  can  confer  authority 
upon  a  committee  composed  of  members  of  that  body  to 
enact  a  law,  or  to  change,  alter,  or  amend  one  which  baa 
been  duly  passed,  and  in  neither  case  does  the  right  exist. 
Impeachment  is  in  the  nature  of  an  indictment  by  a 
grand  jury.     The  general  power  which  courts  have  to  per- 
mit the  amendment  of  pleadings  does  not  extend  to  either 
indictments  or  articles  of  impeachment      The  uniform 
holding  of  the  courts,  except  where  a  different  rule  is  fixed 
by  statute,  is  that  when  an  indictment  has  been  filed  with 
the  court,  no  amendment  of  the  instrument,  in  matter  of 
substance,  can  be  made  by  the  court,  or  by  the  prosecuting 
attorney,  against  the  consent  of  the  accused^  without  the 
concurrence  of  the  grand  jury  which  returned  the  indict- 
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menL  (People  v.  Campbell,  4  Parker's  Crim.  Bep.  [N.  Y.]^ 
386 ;  Oregory  v.  SUUe^  46  Ala.,  151 ;  Johnson  v.  I^ate,  Id., 
212;  MoGuirev.  State,  35  Miss.,  366;  State  v.  Sexton,  3 
Hawks  [N.  Car.],  184;  State  v.  MoCarty,  2  Plnney  [Wis.], 
513;  Ek  parte  Bain,  121  U.  8.,  1.)  We  have  do  bes- 
itaacy  in  holding  that  the  managers  have  no  power  or  au- 
thoriiy  to  change  in  any  material  matter  the  s|)ecificat]ODs 
coBtained  in  the  articles  of  impeachment  exhibited  against 
the  respondent.  If  they  could  do  that,  it  necessarily  fol- 
lows that  they  could  exhibit  new  articles  of  impeachment 
or  specifications,  preferring  charges  against  the  respondent^ 
not  included  in  the  original  accusations  made  against  him, 
and  which  the  sole  impeaching  body,  the  joint  convention 
of  the  legislature,  might  have  rejected,  had  they  been  sub« 
mitted  to  it  for  consideration.  To  hold  that  the  managers 
of  impeachment  have  the  right  to  do  that  would  be  to  dis- 
regard both  the  letter  and  spirit  of  the  constitution. 

In  reaching  the  conclusion  stated  above  we  have  care- 
fully considered  and  given  due  weight  to  the  last  paragraph 
of  the  articles  of  impeachment,  which  reserves  to  the  sen- 
ate and  house  of  representatives  of  the  state  of  Nebraska, 
in  joint  convention  assembled,  'Hhe  liberty  of  exhibiting 
at  any  time  hereafter  any  further  articles  or  other  accusa- 
tions or  impeachments  against  the  said  William  Leese,  late 
attorney  general  of  the  state  of  Nebraska."  All  that  can 
be  reasonably  claimed  for  this  provision  is  that  the  joint 
convention  of  the  two  houses  of  the  l^islature  reserved 
the  right  to  adopt  other  and  additional  articles  of  impeach- 
ment against  the  respondent.  But  the  legislature  has  not 
preferred  other  or  further  accusations  against  him,  nor  does 
the  clause  above  mentioned  attempt  to  confer  such  author- 
ity upon  the  managers  of  impeachment.  If  it  had  done 
so,  as  we  have  already  seen,  it  would  be  repugnant  to  the 
letter  and  spirit  of  the  constitution. 

There  is  v another  question  disclosed  by  the  record,  al- 
iboogh  not  raised  by  the  respondent,  which  is  decisive  of 
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the  case,  and  that  is  that  the  legislature  had  no  power  to 
prefer  the  articles  of  impeachment  against  the  respondenti 
and  that  this  court  has  no  jurisdiction  to  try  the  aocusationa 
made  against  him.  William  Leese,  when  the  impeachment 
articles  were  adopted,  was  not  an  officer  of  the  state.  He 
had  ceased  to  be  attorney  general  more  than  two  years 
prior  to  that  time,  by  reason  of  the  expiration  of  the  term 
for  which  he  had  been  elected.  Therefore,  for  the  reasons 
stated  in  the  opinion  in  the  cases  of  Staie  v.  Btfidon  and 
Hilly  37  Neb.,  80^  filed  herewith,  the  respondent  was  not 
liable  to  impeachment  for  any  misdemeanors  in  office  whidi 
he  may  have  committed  while  he  was  attorney  general. 
The  proceedings  against  him  are,  for  that  reason, 

DlSMISBBD* 

The  other  judges  concur. 


State  of  Nebraska  v.  George  H.  Hastings,  Attor- 
ney General,  John  C.  Allen,  Secretary  of 
State,  and  Augustine  R.  Humphrey,  Commes- 
sioNER  of  Public  Lands  and  Buildings. 

Filed  June  5, 1693.    Nos.  6090,  8091,  0092. 

1.  Constitutional   Law:   Coubt  of   Impsachmknt.    Bj  the 

proTisiona  of  section  14,  article  3,  of  the  oonstitation  of  1875 
the  supreme  coart  did  not  succeed  to  any  of  the  political  fano- 
tions  of  the  senate  as  a  conrt  of  impeachment  under  the  prior 
constitution.  The  proyision  for  the  trial  of  impeachments  be- 
fore this  conrt  was  intended  to  insure  a  strictly  judicial  inveati- 
gatlon  in  such  cases  according  to  judicial  methods. 

2.  Impeachment:   Misdemeaxgb  in  Office.    When  in  an  Im- 

peachment proceeding  the  act  of  official  delinquen<7  oonaifte 
in  the  Tiolation  of  some  positiye  proyision  of  the  constitatbm 
or  statute  which  is  denounced  as  a  crime  or  misdemeanor,  er 
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where  it  Is  a  mere  neglect  of  duty  willfully  done  with  a  cornipt 
intention,  or  where  the  negligence  is  so  gross  and  the  disregard 
of  dnty  so  flagrant  as  to  warrant  the  inference  that  it  was  will- 
fnl  and  corrupt,  it  is  a  misdemeanor  in  office  within  the  mean- 
ing of  section  5,  article  6,  of  the  constitution. 

:  :  Nkoljgengk  of  Officebs:  Ebbob  of  Judo- 


MENT.  Bat  where  such  act  results  from  a  mere  error  of  Judg- 
ment or  omission  of  duty  without  the  element  of  fraud,  or  where 
the  alleged  negligence  is  attrihutahle  to  a  misconception  of  dnty 
rather  than  a  willful  disregard  thereof,  it  is  not  impeachahle, 
although  it  may  be  highly  prfjudiciai  to  the  interests  of  the 
state.     Ma  x w bll,  Ch.  J . ,  d issen ting. 


4.  :  Dkobeb  of  Proof.     Impeachmentis,  with  respect  to  the 

production  of  evidence  and  quantum  of  proof  required  to  war- 
rant a  conviction,  essentially  a  criminal  prosecution,  hence  the 
guilt  of  the  accused  must  be  established  beyond  a  reasonable 
doubt 

^.  Board  of  Public  Iiands  and  Buildings :  Nature  of  Funo- 
TION8:  Quasi- Judicial  Acts.  The  lunctions  of  the  board  of 
public  lands  and  buildings,  in  passing  upon  claims  against  the 
state,  and  in  the  selection  of  subordinate  officers  and  agents  au- 
thorized by  law,  are  in  their  nature  ^tMm'-judicial.  (Br^non  v. 
Otoe  County,  6  Neb.,  116.)    Maxwell,  Ch.  J.,  dissenting. 

6.  OfQ.oer8 :  Liability  fob  Judicial  Acts.    An  officer  is  not  liable 

for  a  judicial  act,  except  where  he  acts  willfully,  maliciously, 
or  corruptly.  This  is  a  rule  of  great  antiquity,  and  rests  upon 
the  soundest  public  policy,  and  in  its  application  is  not  limited 
to  Judges,  but  extends  to  all  officers  and  boards  charged  with 
the  decision  of  questions  gimjii-judicial  in  character. 

7.  State  Officers:  Boabd  of  Public  Lands  and  Buildings: 

Erection  of  Cell  House:  Selection  of  Supebintendent 
of  CoNSTBUonoN:  Ebrob  of  Judgment:  Misdemeanor  in 
Office.  The  legislature  of  1891  appropriated  $40,000  for  the 
building  of  a  cell  house  at  the  i>enitentiary  by  days'  work.  The 
hoard  of  public  lands  and  buildings  having  said  building  in 
charge  selected  for  superintendent  of  construction  one  D.,  known 
to  be  the  agent  and  manager  of  M. ,  the  lessee  of  the  prison  labor, 
with  the  understanding  that  he  would  have  to  contract  with  M^ 
his  principal,  in  behalf  of  the  state  for  the  necessary  labor  and 
llz  the  price  to  be  paid  therefor.  It  does  not  appear  that  tht 
labor  could  haye  been  procured  for  less  than  the  rate  allowed  by 
D.,  to-wit,  $1  per  day,  and  is  admitted  to  have  been  worth  mora 
than  that  amount.  Held,  That  the  action  of  the  board  in  seleot- 
10 
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ing  D.  as  the  lYpreBentatiTe  of  tbe  state,  while  highly  oensarable 
as  aDbasioess-Iike  and  wanting  in  that  intelligent  regard  for  the 
interest  of  the  public  which  the  state  ezacts  from  its  officers, 
was,  at  most,  an  error  of  judgment  not  amounting  to  a  misde- 
meanor in  office.     Maxwell,  Ch.  J.,  dissenting. 

S.  Legislative  Appropriation  for  Erection  of  State  Build- 
ing: Statb  Officebs:  Advanoes  of  Money  to  Disbubs- 
nra  Agent:  Impeachment.  It  is  not  a  misdemeanor  in  office 
to  advance  money  appropriated  by  the  legislature  to  a  disburs- 
ing agent  to  enable  him  to  procure  material  and  labor  for  the 
erection  of  a  public  building  of  the  state  where  such  advance- 
ment is  not  prohibited  by  law,  especially  where  the  state  ia 
protected  by  a  sufficient  bond.     Maxwell,  Ch.  J.,  dissenting. 

9.  State  OfQ.cer8 :  Boabd  of  Public  Lands  and  Buildings: 
Ebegtion  op  Cell  House:  Negligence  of  Supbbintbndent 
OF  Constbuction:  Allowance  of  Fbaudulent  Bills:  Mis- 
DEM banob  IN  Office.  Through  the  negligence,  incompetency, 
or  fraud  of  a  superintendent  of  construction,  the  state  was  charged 
for  building  material  greatly  in  excess  of  the  reasonable  or  mar- 
ket value  thereof,  and  for  labor  which  had  not  been  performed. 
Tbe  bills  rendered  therefor  were  presented  in  the  usual  course 
of  business  and  allowed  by  the  board  of  public  lands  and  build- 
ings, ucting  in  good  faith  and  in  tbe  belief  that  such  claims  were 
legi  t  imate  charges  against  the  state.  Beld,  That  the  allowance  of 
such  claims  is  not  a  misdemeanor  in  office  for  which  the  mem- 
bers of  the  board  are  impeachable.  Maxwell,  Ch.  J.,  dissent- 
ing. 

10. : :  Impeachment:  Misuse  of  Appbopbiation  fob 

Cell  House:  Advice  of  Attobnet  Genebal.  The  board  of 
public  lands  and  bnildings  used  $500  of  money  appropriated  for 
the  building  of  a  cell  house  at  the  penitentiary  to  defray  the  cost 
of  visiting  prisons  in  neighboring  states,  the  alleged  purpose  of 
such  visit  being  to  gain  information  with  respect  to  the  character 
and  quality  of  cells  to  be  selected  for  said  building,  also  improved 
systems  of  ventilation  and  other  methods  of  bettering  the  sani- 
tary condition  of  the  prison.  It  appesrs  that  they  were  advised 
by  the  attorney  general  that  said  money  could  be  lawfully  used 
for  the  purpose  named.  Held,  That  the  test  of  their  liability 
in  this  proceeding  is  not  whether  such  advice  was  technically 
correct.  If  they  in  good  faith  construed  the  law  as  authorizing 
them  to  apply  the  money  to  the  object  named  and  actually  used 
it  for  such  purpose  they  cannot  be  adjudged  guilty  of  a  misde- 
meaner  in  office  solely  because  this  court  may  differently  con- 
atrue  the  law.    Maxwell,  Ch.  J.,  dissenting. 


r 
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11.  : : : :  Evidbnck  examined,  and  hM 

not  saffident  to  warrant  a  finding  that  the  reepondente  are  gniltj 
of  oonyertingany  parfcof  the  snm  last  above  named  to  their  own 
nee.    Haxwsll,  Ch.  J.,  dissenting. 

1%  — :  : :  .     The  hoard  of  public  lands  and 

buildings,  ont  of  the  cell  house  fand  above  named,  paid  the  ram 
of  $200  to  defray  the  expenses  of  the  warden  and  chaplain  of  the 
penitentiary  as  delegates  to  the  National  Prison  Congress  at  Pitts- 
burgh, Pennsylvania.  While  such  expenditnie  was  not  within 
the  scope  of  the  authority  of  the  board,  and  the  respondents  are 
liable  to  the  state  for  the  money  so  appropriated,  they  acted  in 
good  faith  and  from  motives  of  humanity  without  the  possibility 
of  personal  gain,  and  such  facts  are  not  sufficient  in  law  to  war- 
rant their  impeachment.     Maxwbll,  CHi  J.,  dissenting. 

13.  : : :  Contbacts:  Allowance  of  Fbaudu- 

LENT  Claims:  Failubb  to  Detect  Feaud:  Misdemeanob  ik 
Office.  During  the  year  1891  and  the  month  of  February,  1892, 
extensive  frauds  were  practiced  upon  the  state  by  contractors  for 
coal  at  the  asylum  for  the  insane  at  Lincoln,  although  the 
amount  of  such  frauds  cannot  be  determined  from  the  prooft. 
Following  the  practice  which  had  prevailed  for  many  years  tbe 
board  required  all  vouchers  for  supplies  to  be  certified  by  the 
superintendent  of  the  asylum  as  correct.  When  so  certified 
they  were  compared  with  the  contracts  on  file  and  if  found  to 
correspond  and  the  extensions  correct  they  were  allowed.  Dur- 
ing the  period  mentioned,  through  the  negligence  or  credulity 
of  the  superintendent,  he  was  induced  to  certify  to  accounts 
largely  in  excess  of  the  coal  actually  received  and  which  were 
allowed  by  the  board  relying  in  good  faith  upon  such  <*ertifi- 
cates.  The  board  at  that  time  were  required  to  disburse  over 
9450,000  annually  for  current  expenses  and  |225,000  for  the 
erection  of  public  buildings,  which  necessitated  the  examination 
of  hundreds  of  vouchers  monthly.  Held^  That  the  failure  to 
detect  and  prevent  the  frauds  in  question  is  not  per  ae  a  misde- 
meanor in  office.    Maxwell,  Ch.  J.,  dissenting. 

14.  :  :  :  Examination  of  Claims  and  Appbo- 

PBIATION  BT  LeOISLATITBE:    ALLOWANCE  BY    BOABD.      Bills 

for  coal  amounting  to  $12,000  on  account  of  the  a^lum  for  the 
last  quarter  of  1890  and  the  first  quarter  of  1891  remained  un- 
paid, the  appropriation  for  that  biennial  period  having  been  ex- 
hausted. Said  bills  were  submitted  to  the  legislature  of  1891 
and  referred  to  the  proper  committees  for  investigation  and  the 
sum  of  $12,000  appropriated  with  which  to  pay  them..   Babie- 
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qnetati  J  they  were  certified  to  by  the  saperintendent  and  allowed 
bj  the  board  in  the  belief  that  they  were  proper  dhargee  against 
the  state.  HM^  That  the  action  of  the  legislatare  is  complete 
Justification  of  the  act  of  the  bosrd.  Maxwell,  Ch.  J.,  dis- 
sentingi 

Ikpeachment  trial  before  the  supreme  court  under 
the  provisions  of  section  14,  article  3,  of  the  constitution. 
JudgmmUfor  defendants, 

P.  J7.  Barry ^  CI  D.  Qisper,  and  G^eorge  R.  OoUony  man- 
agers. 

Oeorge  W.  Doane,  8.  B.  Pound,  W.  L,  Oreene,  and  O. 
M.  Lambertson^  for  the  state. 

Oeorge  H.  HastingSy  J.  R,  Webster y  and  John  L.  Webster, 
for  defendant  Hastings. 

C.  A.  Atkinson  and  John  L.  Webster,  for  defendant  Al- 
len. 

M,  L.  Hayward,  E,  J.  Mwrfin,  and  John  X.  Webder,  for 
defendant  Humphrey. 

Post,  J. 

This  is  an  impeachment  proceeding  under  the  provisions 
of  section  14,  article  3,  of  the  constitution.  The  articles 
of  impeachment  are  three  in  number,  containing  in  all 
twenty-one  different  specifications.  However,  before  the 
final  submission  of  the  case,  the  first  six  and  the  twelfth 
specifications  under  article  three  were  abandoned  by  the 
managers  representing  the  legislature  and  do  not  call  for 
notice  in  this  opinion.  The  following  is  a  summary  of  the 
several  articles  of  impeachment  and  specifications  there- 
under : 

Article  1.  That  respondents  as  members  of  the  board  of 
public  lands  and  buildings  did  not  '^  faithfully  and  prop- 


Vol.  37]  JANUARY  TERM,  1893.  101 


State  ▼.  Hactingi. 


erly  disburse'^  the  sum  of  |40,000  appropriated  to  build  a 
cell  house  at  the  penitentiary  by  the  legislature  of  1891. 

Specification  1.  That  respondents  as  members  of  said 
board  carelessly,  negligently,  and  willfully  appointed 
William  H.  Dorgan  superintendent  and  agent  to  buy  ma- 
terial and  superintend  the  construction  of  the  cell  house, 
knowing  that  he  was  the  agent  of  Mosher,  the  prison  con- 
tractor, whereby  said  Dorgan  charged  the  state  $1  per  day. 
for  convict  labor  on  the  said  cell  house,  which  could  have, 
been  procured  for  forty  cents  per  day,  whereby  the  state  was 
defrauded. 

Specification  2.  The  respondents  as  members  of  said 
board  placed  in  the  hands  of  Dorgan,  as  agent,  large  sums« 
of  money  iu  advance  of  payments  made  by  him  and  without 
adequate  security  and  without  assurance  that  the  same 
would  be  expended  for  the  benefit  of  the  state,  whereby  the 
state  was  defrauded. 

Specification  3.  That  Dorgan  purchased  stone  and  other 
material  at  rates  exorbitant  and  beyond  what  the  same 
could  have  been  purchased  for  in  open  market  and  that 
he  returned  false  and  fraudulent  accounts  charging  these 
excessive  prices  and  for  excessive  quantities  and  that  the 
respondents  as  members  of  the  board  negligently,  willfully, 
and  corruptly  accepted  and  audited  said  accounts,  whereby 
the  state  was  defrauded. 

Specification  4.  That  Dorgan  used  about  (232  of  said 
money  for  labor  and  material,  for  the  use  of  Mosher,  and 
which  did  not  go  into  the  cell  house,  and  the  respondents  as 
members  of  said  board  negligently,  willfully,  and  corruptly 
accepted  vouchers  therefor,  knowing  the  same  had  not  been 
used  in  the  cell  house,  whereby  the  state  was  defrauded. 

Specification  5.  That  Dorgan  cliarged  for  labor  of  con* 
victs  which  had  not  been  performed,  and  respondents  as 
members  of  the  board  negligently,  willfully,  and  corruptly 
audited  and  allowed  his  accounts,  whereby  the  state  was  de- 
frauded. 
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Bpecification  6.  That  in  Dorgan's  aoconnt  were  various 
items  fraudulently  charged  and  no  vouchers  therefor^  aad 
which  respondents  as  members  of  said  board  negligently, 
willfully,  and  corruptly  audited,  and  whereby  the  state  was 
defrauded. 

Specification  7.  That  Dorgan  was  entrusted  with  money 
to  expend  and  disburse  according  to  his  own  judgment,  and 
that  after  Dorgan  was  superseded  by  Hopkins,  his  successor, 
die  lx)ard  and  respondents,  as  members  thereof,  willfully, 
carelessly,  and  negligently  failed  to  require  a  settlement 
and  accounting  with  him,  Dorgan. 

Article  2.  That  respondents,  as  members  of  the  board 
of  public  lands  and  buildings,  unlawfully,  willfully,  and 
corruptly  received  and  misappropriated  lo  their  own  use 
moneys  of  the  state  which  came  to  them  as  members  of  the 
board. 

Specification  1.  That  respondents  as  members  of  said 
board  did  so  receive  and  misappropriate  ^600. 

Specification  2.  That  the  respondents  as  members  of 
said  board  did  unlawfully,  willfully,  and  corruptly  misap- 
propriate ,1200  of  said  money  by  paying  same  to  Daniel 
Hopkins,  who  was  not  entitled  to  same. 

Article  3.  That  respondents  as  members  of  said  board 
had  supervision  and  control  over  the  state  institutions  and 
were  responsible  for  the  disbursements  of  the  funds  there- 
for, and  negligently,  willfully,  and  corruptly  allowed  ac- 
counts for  coal  furnished  for  the  use  of  the  insane  asylum 
at  Lincoln  without  proper  examination  thereof. 

Specification  7.  That  the  contractor  the  Whitebreast 
Coal  &  Lime  Company,  for  the  month  of  October,  1890, 
furnished  346,000  pounds  of  coal;  for  November,  1890, 
642,000  pounds;  for  December,  1890,  662,000  pounds; 
for  January,  1891,  378,700  pounds;  for  February,  1891, 
497,300  pounds,  and  for  March,  1891,  470,000  pounds,  and 
rendered  its  account  to  the  board  for  coal  delivered  for  said 
months  as  follows:  For  October,  1890,  400,000  pounds; 
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November,  1890,  1,244,000  pounds;  December,  1890, 
1,480,000  pounds;  January,  1891,  1,086,000  pounds; 
February,  1891,  1,240,000  pounds;  March,  1891,  1,040,- 
000  pounds,  and  that  on  April  10,  1891,  the  board  care- 
lessly, negligently,  and  willfully  approved  the  accotmt  after 
deducting  80,000  pounds. 

Specification  8.  That  the  board  let  a  contract  to  Betts, 
Weaver  &  Co.  to  furnish  supplies  for  the  quarter  commenc- 
ing April  1,  1891,  and  that  said  contractors  furnished  for 
April,  May,  and  June,  1891,  1,262,800  pounds  of  coal, 
but  rendered  an  account  for  2,870,700  pounds,  and  the 
board  carelessly,  willfully,  and  negligently  approved  said 
account  without  proper  examination  and  verification. 

Specification  9.  That  the  board  let  the  contract  for  coal 
to  the  Whitebreast  Coal  &  Lime  Company  for  the  quarter 
commencing  July  1, 1891,  and  that  said  company  furnished 
coal  to  the  asylum  as  follows:  July,  1891, 365,000  pounds; 
August,  1891,  391,000  pounds;  Septeml)er,1891,  308,000 
pounds;  but  rendered  accounts  for  July,  1891,  882,000 
pounds;  August,  1891,  983,000  pounds;  September,  1891, 
918,000  pounds,  and  the  board  carelessly,  willfully,  and 
negligently  approved  said  accounts. 

Specification  10.  That  the  board  let  contracts  for  sup- 
plies to  Betts,  Weaver  &  Co.  for  the  quarter  commencing 
October  1, 1891,  and  that  said  contractors  furnished  coal  as 
follows:  For  October,  1891,  501,500  pounds;  November, 
1891,  673,000  pounds;  December,  1891,  761,000  pounds; 
but  rendered  account  for  October,  1,484,000  pounds;  No- 
vember, 1,480,000  pounds;  December,  1,495,000  pounds, 
and  the  board,  without  examination  and  verification,  care- 
lessly, willfully,  and  negligently  allowed  the  same. 

Specification  11.  That  the  board  let  the  contract  for  coal 
to  the  Whitebreast  Coal  &  Lime  Company  for  the  quarter 
oomraencing  January  1,1892,  for  the  asylum.  That  the  said 
company  furnished  coal  as  follows:  For  February,  1892, 
674,000    pounds,  but   returned  an  account   for   930,600 
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poands,  and  that  the  board  allowed  said  account,  will- 
fallji  negligently,  and  carelessly,  and  without  properly 
examining  and  verifying  the  same. 

The  answers  of  the  respondents  are  substantially  the 
same  and  may  be  summarized  as  follows:  In  addition  to 
the  duties  of  their  respective  departments,  each  is  a  mem- 
ber of  numerous  boards  to  which  are  attached  varied  and 
important  duties.  That  the  board  of  public  lands  and 
buildings  during  the  years  1891  and  1892  were  charged 
with  the  construction  of  ten  public  buildiugs,  costing  in 
the  aggr^ate  over  $225,000,  and  the  disbursement  of  ap- 
propriations for  current  expenses  exceeding  $800,000,  so 
that  it  was  impossible  for  said  board  to  more  than  exercise 
a  general  supervision  over  the  various  public  interests. 

Specification  1.  That  in  the  construction  of  the  cell  house 
it  was  necessary  to  employ  a  superintendent;  that  Dorgan 
was  considered  a  suitable  person  for  that  trust  and  deemed 
to  be  honest  and  capable,  and  his  appointment  was  the  re- 
sult of  their  deliberate  judgment,  acting  in  good  faith  for 
the  best  interests  of  the  state;  that  the  employment  of  con- 
vict labor  was  by  them  deemed  expeilient;  that  the  men 
employed  were  mostly  skilled  workmen  and  the  rate  al- 
lowed for  their  services,  $1  per  day,  was  not  excessive. 

Specification  2.  It  was  necessary  for  the  board  to  advance 
(o  the  superintendent  sums  of  money  to  defray  current  ex- 
penses as  the  only  way  to  pay  for  the  work  without  delay, 
and  is  the  customary  way  of  disbursing  money  for  public 
work ;  and  the  same  was  advanced  in  good  faith  upon  esti- 
mates made  by  the  said  Dorgan  and  upon  the  bond  given 
by  him  in  the  sum  of  $10,000;  and  they  deny  that  the 
state  has  been  defrauded  on  account  of  said  transactions  in 
any  sum  whatever. 

Specification  3.  They  have  no  knowledge  that  Dorgan 
presented  any  fraudulent  or  false  vouchers,  and  deny  that 
they  willfully,  negligently,  or  corruptly  audited  accounts 
without  attempting  to  verify  the  correctness  thereof;  that 
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the  settlement  of  Dorgan's  account  was  postponed  for  the 
production  of  vouchers  and  awaiting  the  result  of  an  inves- 
tigation then  in  progress,  by  reason  of  which  said  accounts 
have  not  been  audited  and  settled,  and  deny  that  the  state 
has  been  defrauded  (hereby. 

S|;ecification  4.  Allege  that  the  $232  expended  for  fire 
brick  and  clay  was  for  the  setting  of  a  boiler,  the  property 
of  the  slate,  to  be  used  for  heating  the  cell  house  in  ques- 
tion, which  was  both  lawful  and  expedient,  and  deny  that 
the  state  has  been  defrauded. 

Specification  5.  Deny  that  they  negligently,  willfully, 
corruptly,  or  otherwise  allowed  any  fraudulent  or  false 
charge  for  convict  labor,  and  further  say  that  in  all  cases 
they  required  a  verification  by  the  warden  of  the  accounts 
for  convict  labor,  and  deny  that  the  state  has  been  de- 
frauded as  therein  charged. 

Specification  6.  A  denial  of  substantially  all  of  the  alle- 
gations thereof. 

Specification  7.  Allege  that  the  board  delayed  final  settle- 
ment with  Dorgan  for  good  and  sufficient  reasons,  as  more 
fully  set  forth  in  answer  to  specification  3. 

Article  2.  Specification!.  That  during  the  construction 
of  the  cell  house  various  questions  arose  with  respect  to  the 
kind  of  cells  to  be  selected  therefor,  the  different  systems  of 
ventilation  and  other  questions  pertaining  to  the  sanitary 
condition  of  the  prison;  that  the  lessee  of  the  penitentiary 
was  by  law  bound  to  furnish  eighty  cells  at  his  own  expense, 
and  had  notified  the  board  of  his  readiness  to  construct  or 
furnish  them  according  to  any  plan  adopted  by  the  state; 
that  being  entirely  without  experience  in  the  construction 
or  management  of  prisons,  and  desiring  to  fully  discharge 
their  duty  to  the  state  they  determined  to  visit  and  person- 
ally inspect  certain  recently  constructed  and  well  regulated 
institutions  in  other  states;  that  they,  in  company  with  the 
warden,  visited  said  prisons,  some  seven  in  numl)er;  also 
the  Pauly  Jail   &   Cell  Works,  of  St  Louis,  Missouri, 
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nsiDg  the  sum  of  (500  of  the  cell  house  fund  for  the  pur- 
pose of  defraying  their  expenses^  in  addition  to  considerable 
of  their  private  funds  which  were  required  for  that  pur- 
pose; and  that  the  action  in  question  was  prompted  alone 
by  a  conviction  of  duty  to  thus  obtain  the  information  nec- 
essary for  their  guidance  in  the  discharge  of  the  duties  of 
the  state. 

Specification  2.  In  the  month  of  October,  1891,  the  board 
used  the  further  sum  of  $200  out  of  the  cell  house  fund  to 
defray  the  expenses  of  the  chaplain  and  warden  of  the  peni- 
tentiary in  attending  a  session  of  the  National  Prison  Con- 
gress organized  to  encourage  humanitarian  methods  of  con- 
ducting prisons  and  the  reformation  of  the  criminal  classes; 
that  in  so  applying  the  money  in  question  to  the  purpose 
named  their  motives  were  to  protect  the  public  interests 
alone. 

Article  3.  Specification  7.  The  items  for  coal  for  Octo- 
ber, November,  and  December,  1890,  were  unpaid  by  the 
.former  administration  for  want  of  funds,  and  these  items, 
with  items  for  coal  for  January,  February,  and  Match,  1891 , 
were  by  the  officers  of  the  asylum  presented  to  the  legis- 
lature of  1 891  and  the  same  allowed  «nd  ordered  paid  by 
the  said  l^islature  and  an  appropriation  made  therefor;  the 
respondents  are  not  guilty  of  misdemeanor  relating  thereto. 

Specifications  8,  9,  10,  and  11.  When  respondents  were 
inducted  into  office,  January  9,  1891^  they  had  no  especial 
knowledge  of  the  amount  of  coal  and  other  supplies  required 
for  the  public  institutions;  that  a  su|ierintendent,  steward, 
and  book-keeper  had  been  appointed  by  the  governor  for 
the  Lincoln  asylum  and  who  had  long  held  said  offices ; 
that  said  officers  had  all  given  bond  and  taken  an  oath  to 
faithfully  discharge  their  duties  and  were  by  the  respond- 
ents deemed  honest  and  eapable;  that  in  allowing  bills  for 
coal,  they  relied,  as  they  had  a  right  to  do,  upon  the  oertifi- 
<»te  of  the  superintendent,  that  said  bills  were  correct  and 
that  the  coal  therein  called  for  had  in  fact  been  furnished. 
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The  forgoing  is  believed  to  be  a  fair  statement  of  the 
tssaes  and  which  are  presented  more  in  detail  than  would 
have  been  deemed  necessary  or  proper  in  an  ordinary  ac- 
tion or  proceeding.  When  we  have  cleared  away  the  rub- 
bishy to  use  a  homely  phrase,  and  stripped  this  case  of  the 
features  which  are  wholly  irrelevant,  or  at  most  but  inci- 
dental to  the  real  controversy,  we  find  the  questions  in- 
volved to  be  few  and  by  no  means  difficult  of  solution. 
In  the  first  place  it  should  be  remembered  that  the  purpose 
of  tbi0  investigation  is  to  determine  whether  the  respond- 
ents have  been  guilty  of  misdemeanor  in  office,  and  not  an 
action  on  their  official  bonds  or  to  state  an  account  between 
the  state  of  Nebraska  and  Dorgan  or  parties  furnishing  coal 
for  the  use  of  the  asylum  at  Lincoln.  It  should  also  be 
borne  in  mind  that  the  only  charges  with  respect  to  the  oost 
or  value  of  the  cell  house  are  those  contained  in  the  3d,  6th, 
and  6th  specifications  under  article  1.  But  as  the  proofib 
are  confined  to  specifications  5  and  6,  they  alone  will  be 
examined. 

Volumes  might  be  written  on  the  subject  of  the  cost  and 
value  of  the  difierent  walls  as  well  as  the  roof  and  foun- 
dation of  the  cell  house,  also  the  amount  of  labor  and  ma- 
terial fiirnished  therefor  by  Dorgan  and  Hopkins  respect- 
ively, and  in  the  vain  attempt  to  reconcile  the  estimates 
of  the  many  witnesses  who  have  testified  on  that  question. 
I  am  satisfied  that  it  was  a  mistaken  sense  of  duty  which 
prompted  us  to  permit  first  the  state  and,  afterward,  the 
respondents  to  introduce  evidence  of  that  character.  The 
result  is  that  we  have  consumed  days  and  even  weeks  in 
hearing  proofs  wholly  irrelevant  to  the  real  issues  of  the 
case.  It  may  be  further  said  that  the  evidence  on  that  sub- 
ject is  of  the  most  unsatisfactory  character  even  for  expert 
testimony.  For  instance,  according  to  my  recollection,  no 
two  of  the  state's  witnesses  agree  as  to  the  length  or  height 
of  the  exterior  walls  of  the  structure,  and  difier  more  than 
$14,000  in  their  estimate  of  its  present  value.     With  the 
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foregoing  observation  I  will  dismiss  the  subject  of  the 
present  value  of  the  cell  house  and  proceed  to  consider  the 
several  charges  in  their  order. 

Preliminary  to  an  examination  of  the  charge  contained 
in  specification  1  of  article  1,  it  should  be  observed  that 
on  the  22d  day  of  October^  1877,  the  penitentiary  grounds 
and  convict  labor  were  leased  by  the  state  to  W.  H.  B* 
Stout  for  the  period  of  ten  years,  and  by  an  act  approved 
March  2,  1887,  said  contract  having  been  assigned  to  C. 
W.  Mosher,  was  extended  for  ten  years  from  October  1, 
1889.  It  is  further  provided  by  said  act  that  Mosher 
shall  receive  forty  cents  per  day  for  each  convict  as  full 
compensation  under  said  contract.  At  the  time  of  the  ap- 
pointment of  Dorgan  to  superintend  the  construction  of 
the  cell  house  he  was  the  agent  and  manager  of  Mosher, 
the  lessee  of  the  penitentiary,  and  charged  with  the  duty 
of  sub-leasing  the  prison  labor.  In  view  of  that  fact  his 
selection  by  the  board  as  the  representative  of  the  state, 
knowing,  as  will  hereafter  appear,  that  it  would  be  obliged 
to  depend  upon  Mosher  for  labor  to  carry  on  the  work,  is 
highly  censurable  and  should,  to  say  the  least,  be  charac- 
terized as  unbusincss-like  and  utterly  wanting  in  that  in- 
telligent regard  for  the  interests  of  the  state  which  the  law 
demands  of  public  officers  under  like  circumstances.  It  is 
true,  according  to  the  evidence,  that  Dorgan  was  recom- 
mended to  the  board  by  reputable  parties,  and  previous 
to  his  resignation  no  charges  had  ever  been  made  within 
the  knowledge  of  respondents  affecting  his  character  or  fit- 
ness for  the  position.  That  fact,  while  it  may  to  some  ex- 
tent extenuate,  will  not  excuse  his  selection  for  so  impor- 
tant a  trust.  But  has  the  state  been  defrauded^  thereby  as 
charged?  The  answer  to  that  question  depends  upon 
whether  the  labor  could  have  been  procured  for  less  than 
the  amount  allowed.  In  this  connection  it  is  proper  to  ex- 
amine the  provision  for  the  cell  house,  which  is  found  in  the 
general  appropriation  act  of  1891,  under  the  title  '^Peni- 
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tenliary/' and  is  in  the  following  language:  '^Building 
new  cell  house  by  days'  work,  forty  thousand  dollars/' 
The  motives  of  the  legislature  are  not  involved  io  this 
controversy,  yet  the  appropriation  in  question  might  with 
equal  propriety  have  been  entitled  ^'An  act  for  the  relief 
of  C.  W.  Mosher/'  since  it  is  a  palpable  fact  that  he  was 
beyond  the  reach  of  competition.  The  rules  of  the  prison 
forbid  the  employment  of  free  laborers  within  its  walls, 
hence  the  contractor  was  practically  able  to  dictate  the 
wages  to  be  paid  by  the  state.  There  is,  however,  no  evi- 
dence tending  to  prove  that  the  labor  could  have  been  pro* 
cured  on  terms  more  advantageous  to  the  state,  or  that  the 
amount  charged,  $1  per  day,  is  exces.sive.  It  is  true  con- 
vict labor  has  been  let  to  some  of  the  subcontractors  at  the 
prison  as  low  as  forty  cents  per  day,  but  such  employment 
has  been  for  a  term  of  years,  and  the  employers  have  in 
every  such  case  been  subjected  to  the  additional  expense  of 
custly  machinery.  It  is  also  shown  that  the  state  had  on 
two  previous  occasions  employed  convict  labor,  allowing 
therefor  $1  per  day.  The  state's  witnesses  who  testify  on 
the  subject  all  agree  in  placing  the  value  of  the  labor  {^er 
day  at  figures  largely  in  excess  of  the  rate  charged  there- 
for. The  wrong  to  the  state  in  that  regard  consists  in  the 
charging  for  labor  not  rendered,  which  will  be  considered 
hereafter,  rather  than  the  rate  per  day.  The  charge  in 
that  specification  is,  therefore,  not  sustained  by  the  proofs. 
2.  The  charge  in  the  second  specification  is  the  ad  vane* 
ing  to  Dorgan  of  money  out  of  the  cell  house  fund  before 
the  labor  therefor  had  been  performed,  or  the  material  fur- 
nished, without  adequate  security.  It  is  not  charged  that 
such  advAncements  were  made  corruptly  or  even  negli- 
gently. It  should  be  mentioned  in  this  connection  that 
upon  the  appointment  of  Dorgan  he  was  required  to  give 
a  bond  in  the  sum  of  $10,000,  conditioned  that  he  would 
faithfully  discharge  his  duties  and  account  for  all  moneys 
which  might  come  into  his  hands.     That  bond  is  admitted 
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to  be  good  and  ample  security  for  any  amount  now  due  to 
the  state.  Nor  does  it  appear  that  he  was  at  any  time  en- 
trusted with  money  in  excess  of  the  amount  of  the  bond 
aforesaid.  On  the  1st  day  of  June,  1891,  Dorgan  pre- 
sented to  the  board  an  estimate,  of  which  the  following  ia 
a  copy : 

"Estimate  No.  1. 

"For  work  done  and    material  furnished   during  ih% 
month  of  May,  1891,  for  cell  house  at  penitentiary : 

Cut  stone $1,000 

Concrete 750 

Excavating 350 

Material  on  hand  not  used 4,000 

Balance  due  contractor $6,100 

"  The  above  estimate  was  made  by  me  this  1st  day  of 
June,  1891,  and  I  hereby  certify  that  the  amount  of  work 
done  and  materials  furnished  by  said  contractor  are  true 
and  correctly  stated  and  set  forth  in  the  above  estimate 
and  that  the  said  estimate  is  made  in  the  manner  and  ac- 
cording to  the  plans  and  specifications  mentioned  in  the 
contract  with  the  said  state  and  said  contractor. 

"W.  H.  Dorgan, 
"  Superintendent.^^ 

Accompanying  said  estimate  was  a  voucher  for  |6,100,  as 
follows : 

"The  State  of  Nebraska, 

"  To  W.  H.  DoRGAK,  Dr. 
"  For  material  used  in  building  new  cell  house,  per 

estimate  No.  1  hereto  attached f6,100 

**  Examined  and  approved  June  1,  1891,  by  the  board 
of  public  lands  and  buildings,  and  account  to  be  charged 
to  appropriation  for  penitentiary,  new  cell  house. 
"  John  C.  Allen,  A.  R.  Humphrey, 

"Secretary.  PtemdenJL*^ 
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Upon  the  approval  of  the  above  voucher  a  warrant  was 
maed  in  his  favor  for  the  amount  named  therein.  In  like 
manner  he  was  allowed  $8,000  August  3,  1891 ;  $8,000 
October  6,  1801 ;  $5,000  December  7,  1891,  and  $5,000 
March  7, 1892,  making  a  total  of  $32,100,  of  which  $6,300 
was  turned  over  by  him  to  Hopkins  on  the  appointment 
of  the  latler.  It  may  be  assumed  that  the  sums  above 
enumerated  were  all  advanced  by  the  board  before  the  pro- 
curing of  the  labor  or  material  therefor.  But  as  the  charge 
involves  no  issue  of  fraud  or  negligence  the  only  question 
necessary  to  examine  is  whether  the  advancing  of  the  money 
aforesaid  is  a  violation  of  any  positive  law.  The  only  pro- 
visions to  which  we  have  been  referred  as  bearing  upon  the 
subject  are  section  22,  article  3,  and  section  9,  article  9,  of 
the  constitution  which  are  copied  in  the  order  named. 

''Sea  22.  No  allowance  shall  be  made  for  the  incidental 
expenses  of  any  state  officer  except  the  same  be  made  by 
general  appropriation,  and  upon  an  account  specifying  each 
item.  No  money  shall  be  drawn  from  the  treasury  except 
in  pursuance  of  a  specific  appropriation  made  by  law,  and 
on  the  presentation  of  a  warrant  issued  by  the  auditor 
thereon,  and  no  money  shall  be  diverted  from  any  appro- 
priation made,  for  any  purpose,  or  taken  from  any  fund 
whatever,  either  by  joint  or  separate  resolution.  The  aud- 
itor shall,  within  sixty  days  after  the  adjournment  of  each 
session  of  the  legislature,  prepare  and  publish  a  full  state- 
ment of  all  moneys  expended  at  such  session,  specifying 
the  amount  of  each  item,  and  to  whom  and  for  what  paid.'' 

''Sec.  9.  The  legislature  shall  provide  by  law  that  all 
daims  upon  the  treasury  shall  be  examined  and  adjusted 
by  the  auditor,  and  approved  by  the  secretary  of  state  be- 
fore any  warrant  for  the  amount  allowed  shall  be  drawn ; 
Provided,  That  a  party  aggrieved  by  the  decision  of  the 
auditor  and  secretary  of  state  may  appeal  to  district  court." 

In  my  judgment  neither  of  the  above  provisions  are  ap- 
plicable.    The  provision  for  the  cell  house  invested  the 
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board  with  a  discretion  with  respect  to  the  money  appro- 
priated therefor,  which,  in  the  absence  of  fraud  or  mistake, 
is  a  sufficient  justification  of  the  act  charged.  The  above 
constitutional  restrictions  were  intended  to  limit  the  pay- 
ment of  claims  to  those  for  which  specific  appropriations 
have  been  made.  But  while  the  advancing  of  money  ap- 
propriated, to  a  disbursing  officer  or  board  as  in  this  case, 
is  of  doubtful  wisdom  because  liable  to  abuse,  it  is  not  pro- 
hibited by  any  express  provision  of  the  constitution  or 
necessary  implication  therefrom.  There  are  also  numerous 
legislative  precedents  for  the  action  of  the  board,  a  few  only 
of  which  need  be  noticed.  For  instance,  by  chapter  116, 
Laws  1885,  |15,000  was  appropriated  for  an  exhibit  at  the 
New  Orleans  cotton  exposition,  to  bedrawn  by  the  governor, 
who  was  made  the  sole  disbursing  officer,  and  to  be  spent 
at  such  times  and  for  such  purposes  as  in  his  own  judgment 
was  deemed  ex{)edient.  By  an  act  approved  February  6, 
1891,  $100,000  was  appropriated  for  the  relief  of  ^the 
people  in  the  drouth-stricken  districts  "  of  the  state,  and  a 
Ixmrd,  designated  therein  as  a  ''Relief  Commission,''  au- 
thorized to  draw  and  disburse  the  money  so  appropriated. 
By  an  act  approved  March  27,  1891,  $50,000  was  appro- 
priated for  an  exhibit  at  the  Columbian  exposition,  to  be 
drawn  and  expended  by  a  commission  created  by  said  act 
upon  estimates  to  be  followed  in  a  reasonable  time  by  a  de- 
tailed statement  and  vouchers.  But  a  case  in  point  is  the 
Impeachment  of  Mehille,  in  1806,  on  the  charge  of  draw- 
ing funds  as  treasurer  of  the  navy  before  they  were  needed 
for  public  use.  In  that  case  the  house  of  lords  submitted 
to  the  judges  of  common  pleas  two  questions,  viz.,  1st, 
whether  it  was  unlawful  to  draw  public  money  in  ad- 
vance of  the  time  it  was  needed  for  public  use  but  for  the 
purpose  of  having  it  for  that  use;  2d,  if  such  act  was  an 
offense.  Both  questions  having  been  answered  in  the  n^a- 
tive  the  accused  was  acquitted.  (29  How.  State  Tr.,  1469.) 
There  exists  in  my  mind  a  grave  doubt  as  to  the  oonati- 
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tiitional  authority  of  a  state  board  to  audit  claims  against 
the  state^  but  assuming,  as  do  the  managers,  that  such  power 
exists,  I  do  not  doubt  that  they  may  lawfully  place  money 
in  the  hands  of  a  superintendent  to  be  used  by  him  for  the 
purpose  designated  in  the  appropriation,  in  the  al>sence  of 
a  si)ecial  provision  to  the  contrary,  after  adopting  proper 
preitiutions  for  the  protection  of  the  state. 

3.  With  respect  to  specification  8,  it  may  be  said  that 
the  bills  rendered  for  stone  are  grossly  in  excess  of  the 
reasonable  or  market  value  thereof  through  the  negli- 
gence, incompetency,  or  fraud  of  the  superintendent.  The 
latter,  it  is  disclosed,  contracted  with  Atwood  &  Co.  for 
the  necessary  stone  to  be  delivered  on  the  cars  at  Cedar 
Creek,  Cass  county,  or  other  points  not  more  remote  from 
Lincoln,  agreeing  to  pay  eight  cents  per  100  pounds  for 
common  bubble,  sixteen  cents  per  cubic  foot  for  dimension 
stone,  and  thirty-five  cents  per  cubic  foot  for  stone  ^'  plugged 
to  size" — that  is,  drilled  and  blasted  according  to  designated 
measurements.  It  also  appears  that  Atwood  &  Co.  pur- 
chased all  of  the  dimension  stone  from  J.  W.  Zook  and  E. 
D.  Van  Court,  of  Nemaha  county,  paying  therefor  ten 
cents  per  cubic  foot,  also  a  portion  of  the  rubble  at  four  cents 
per  100  pounds,  and  which  was  all  billed  to  the  state  and 
paid  for  at  the  contract  price.  The  price  paid  by  Atwood 
&  Co.,  it  is  shown,  is  a  trifle  below  the  market  value  of 
the  stone,  but  the  difference  does  not  exceed  two  cents  per 
cubic  fopt.  Zook  testifies  also  that  he  received  a  written 
inquiry  from  Dorgan  previous  to  the  contract  of  the  latter 
with  Atwood  &  Co.  concerning  the  price  of  stone,  and  in 
reply  quoted  the  prices  above  named,  but  which  is  denied 
by  Dorgan.  There  is,  however,  no  evidence  that  the  board, 
or  the  respondents  individually,  or  any  of  them,  participated 
in  or  had  any  knowledge  of  such  frauds  or  overcharges. 
Nor  was  snch  a  contention  made  at  any  time  by  the  man- 
agers daring  the  trial,  except  perhaps  with  respect  to 
specification  1  of  article  2,  which  will  be  noticed  here- 
11 
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after.  On  the  other  hand,  their  conduct  is  entirelj  con- 
sistent with  good  faith  and  honesty  of  purpose,  although^ 
it  may  be  admitted,  indicating  a  lack  of  judgment  and  a 
proper  d^ree  of  diligence  under  the  circumstances.  There 
w&s  certainly  nothing  upon  the  face  of  the  bills  rendered 
by  Atwood  &  Co.  calculated  to  excite  suspicions  in  tbe 
minds  of  persons  not  familiar  with  the  price  of  stone,  and 
it  is  not  difficult  to  conceive  how  they  might  easily  have 
borne  the  scrutiny  of  more  exacting  and  cautious  officers 
than  the  state  board. 

4.  By  the  proofs  under  this  specification  are  presented 
the  vital  question  in  the  case,  viz.,  whether  the  respondents 
are  impeachable  for  failing  to  detect  and  prevent  the  al- 
leged frauds  against  the  state,  or,  as  a  broader  statement  of 
the  same  proposition^  what  under  our  constitution  amounts 
to  an  impeachable  misdemeanor?  It  is  safe  to  say  that  no 
question  of  greater  importance  has  ever  been  submitted  for 
the  consideration  of  this  court.  And  iA  its  solution  we 
have  endeavored  to  adopt  the  rule  best  sanctioned  by  au- 
thority and  which  is  just,  alike  to  the  state  and  its  servants. 
/  It  is  sufficient  for  our  purpose  at  present  to  say  that  we 
are  constrained  to  reject  the  views  of  Professor  D wight. 
Judge  Curtis,  and  other  advocates  of  the  doctrine  that  an 
impeachable  misdemeanor  is  necessarily  an  indictable  of- 
fense, as  too  narrow  and  tending  to  defeat  rather  than  pro- 
mote the  end  for  which  impeachment  as  a  remedy  was  de- 
signed and  not  in  harmony  with  the  fundamental  rules  of 
constitutional  construction.  On  the  other  hand,  the  con- 
tention of  counsel  for  the  state,  that  the  term  misdemeanor 
in  office  is  not  susceptible  of  a  legal  definition,  but  that 
every  such  proceeding  should  be  determined  upon  the  facts 
in  the  particular  case,  is,  to  say  the  least,  strikingly  illogical. 
There  is  one  fact  which  cannot  fail  to  impress  the  judicial 
mind  from  an  examination  of  our  constitution,  viz.,  that 
the  provision  for  the  trial  of  impeachments  before  the  su- 
preme court  was  to  insure  a  strictly  judicial  investigation 
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aooording  to  judicial  methods.  It  cannot  be  sacceBsfolly 
maintained  that  this  court  has  succeeded  to  anjr  of  the  po- 
litical functions  of  the  senate  as  a  court  of  impeadiment 
under  the  first  constitution.  The  former  practice  has  been 
justly  condemned  on  account  of  its  political  and,  it  must 
be  confessed,  too  frequent  partisan  character,  but  the  substi- 
tution of  a  judicial  oligarchy  for  the  form  of  democracy  is 
not  to  be  commended  as  a  measure  in  the  interest  of  re- 
form. As  said  by  Judge  8tory,  '^Itis  so  incompatible 
with  the  genius  of  our  institutions  that  no  lawyer  or  states- 
man would  be  inclined  to  countenance  so  absolute  a  des- 
potism and  practice,  which  would  make  that  a  crime  atone 
time  or  in  one  person  which  would  be  deemed  innocent  at 
another  time  or  in  another  person;''  and  Senator  Davis,  in 
Johnson's  Impeachment^  vol.  3,  167,  said:  ''But  the  po- 
sition that  the  senate  when  trying  an  impeachment  is  a  law 
to  itself,  is  bound  by  no  law,  may  decide  the  case  as  it  wills, 
is  illimitable  and  absolute  in  the  performance  of  special, 
restricted,  judicial  functions,  in  a  limited  government,  is 
revoltingly  absurd.''  The  sound  rule  and  the  one  ap- 
proved by  the  most  eminent  jurists  and  statesmen  of  this 
country  lies  midway  between  the  two  extremes.  Judge 
Lawrence,  in  his  brief  for  the  managers  in  JoAn- 
Mm's  Impeachment^  6  Am.  Law  Reg.,  680,  states  the 
role  thus:  ''The  result  is  that  an  impeachable  higli"*^ 
crime  or  misdemeanor  is  one  in  its  nature  or  con- 
sequences subversive  of  some  fundamental  or  essential 
principle  of  government  or  highly  prejudicial  to  the 
public  interest,  and  this  may  consist  of  a  violation  of 
the  constitution,  of  law,  of  an  official  oath,  or  of  duty  by 
an  act  committed  or  omitted,  or,  without  violating  a  posi- 
tive law,  by  the  abuse  of  discretionary  powers  from  im- 
proper motives  or  for  an  improper  purpose."  Senator 
Doolittle,  in  the  same  case,  p.  246,  said:  " But  to  say  that 
a  high  public  officer,  with  good  motives  and  with  an  honest 
intent  to  obey,  though  he  mistake  the  meaning  of  the  stat- 
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ute,  can  be  found  guilty  of  a  high  crime  or  misdemeanor 
which  shall  subject  him  to  the  heaviest  punishment  which 
can  fall  upon  a  public  man  in  high  office  is  to  assert  a 
doctrine  never  before  heard  in  any  court  of  justice." 
Senator  Fessenden^  in  the  same  casCi  p.  29^  referring  to  the 
argument  that  the  term^  misdemeanor  in  office,  could  not 
be  accurately  defined,  said :  ^'Granting,  for  the  sake  of  ar- 
gument, that  this  latter  construction  is  the  true  one,  it  must 
be  conceded  that  the  power  thus  conferred  might  be  liable 
to  very  great  abuse,  especially  in  times  of  high  party 
excitement,  when  the  passions  of  the  people  are  iqflamed 
against  a  perverse  and  obnoxious  public  officer.  If  so,  it 
is  a  power  to  be  exercised  with  extreme  caution  when  you 
once  get  beyond  the  line  of  specific  criminal  offenses." 
And  in  Pomeroy's  Const.  Law,  602,  it  is  said:  "Wherever 
the  president  or  vice  president,  or  any  civil  officer,  has 
knowingly  and  intentionally  violated  the  express  terms  of 
the  constitution  or  of  a  statute  which  charged  him  with  an 
official  duty  to  be  performed  without  a  discretion,  and 
wherever  a  discretion  being  left,  within  the  bounds  of 
which  he  has  an  ample  choice,  he  exercises  that  discretion 
in  a  willful  and  corrupt  manner,  or  even  in  a  rash  and 
headstrong  manner,  unmindful  of  the  ruinous  consequences 
.  which  his  acts  must  produce,  he  is  impeachable."  It  may 
be  safely  asserted  that  where  the  act  of  official  delinquency 
consists  in  the  violation  of  some  provision  of  the  constitu- 
tion or  statute  which  is  denounced  as  a  crime  or  misde- 
meanor, or  where  it  is  a  mere  neglect  of  duty  willfully 
done,  with  a  corrupt  intention,  or  where  the  negligence  is 
so  gross  and  the  disregard  of  duty  so  flagrant  as  to  war- 
rant tiie  inference  that  it  was  willful  and  corrupt,  it  is 
within  the  definition  of  a  misdemeanor  in  office.  But 
where  it  consists  of  a  mere  error  of  judgment  or  omission 
of  duty  without  the  element  of  fraud,  and  where  the  neg- 
Ugence  is  attributable  to  a  misconception  of  duty  rather 
(han  a  willful  disregard  thereof,  it  is  not  impeachable,  al- 
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tlioiigh  it  may  be  higbly  prejudicial  to  the  interests  of  the 
state. 

5.  Another  question  closely  allied  to  the  one  last  dis- 
cussed is  the  character  of  the  duties  imposed   upon   the 
board  of  public  lands  and  buildings,  such  as  the  selection 
of  a  superintendent  of  construction  for  the  cell  house  and 
in  the  auditing  of  accounts  against  the  state.     It  has  been 
suggested  that  such  duties  are  analogous  to  those  of  ordi-  - 
nary  trustees  and  that  the  respondents  are  therefore  im- 
peachable for  a  failure  to  exercise  such  a  degree  of  diligence 
as  is  required  of  ordinarily  prudent  men  under  like  cir- 
cumstances.    That   proposition  is   certainly  indefensible, 
either  u}x>n  reason  or  authority.     It  has  been  repeatedly 
decided  by  this  court,  and  may  be  regarded  as  the  settled  . 
law  of  the  state,  that  duties  of  the  character  enumerated 
are  gua^i-judicia).     For  instance,  in  Brown  v.  Otoe  Cbuntyy^ 
6  Neb.,  115,  a  carefully  considered  case.  Lake,  Ch.  J., 
approves  of  the  following  language:    "We  have,  after 
much  reflection  and  upon  due  consideration,  reached  the 
conclusion   that   the   board   of  commissioners  in  passing 
upon  claims  act  in  a  judicial  capacity,^'     In  Bishop  on 
Non-Con.  Law,  786,  guem-judicial  functions  are  thus  de-* 
fined:  "When  the  law  in  words  or  by  implication  com-' 
mits  to  any  officer  the  duty  of  looking  into  facts  and  acting: 
upon  them,  not  in  a  way  which  it  specifically  directs,  but: 
after  a  discretion  in  its  nature  judicial,  the  functicto  is  . 
termed  qimsi-judiciaV 

6.  Another  rule,  so  well  settled  as  not  to  admit  of  con- 
troversy, is  that  public  officers  are  not  liable  even  in  a  civil 
action  for  judicial  acts,  however  erroneous,  unless  they  are. 
shown  to  have  acted  willfully  or  corruptly.  The  cases 
which  recognize  that  rule  are  so  numerous  that  it  is  im- 
practicable to  cite  them  at  length  in  this  opinion,  but  they, 
will  be  found  in  the  notes  under  sec.  713,  Throop,  Public 
Officers,  and  Mechem,  Public  Officers,  639,  640.  (See 
also    Stephen's    Digest   Crim.   Law,   art.    119;    Whart.^ 
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Crim.  Law  [9th  ed.],  1572;  Impeachment  of  Saroggs,  Ctu 
J.,  8  How.  St.  Tr.,  163,  190;  1  Bishop,  Crim.  Law,  299, 
460.)  It  followa  from  what  has  been  said  that  the  action 
of  the  board  in  selecting  Dorgan  to  superintend  the  con- 
struction of  the  cell  house,  and  in  allowing  the  bills  con- 
tracted by  hitn,  was  in  character  essentially  judicial.  Their 
fault  was  a  mere  error  of  judgment  not  involving  either 
moral  turpitude  or  gross  and  willful  neglect  of  duty,  and 
does  not  therefore  amount  to  a  misdemeanor  in  oflSce. 

7.  Another  question  which  is  suggested  in  this  connec- 
tion is  the  character  of  this  proceeding,  viz.,  whether  it  is 
to  be  regarded  as  a  civil  action  or  as  a  criminal  prosecution 
for  the  purpose  of  the  production  and  the  qtuintum  of 
proof  to  warrant  a  conviction.  It  may  be  safely  asserted 
that  the  decided  weight  of  authority  in  this  country  and 
England,  if  indeed  there  exists  a  diversity  of  opinion  on 
the  subject,  is  that  impeachment  in  that  respect  must  be 
claaaed  as  a  criminal  prosecution,  in  which  the  state  is  re- 
quiied  to  establish  the  essential  elements  of  the  charge  be- 
yond a  reasMiable  doubt.  Blaokstone  (vol.  2|^book  4^  p. 
259)  thus  defiaes' the  proceeding:  *'But  an  im|)eachmeQt 
liefore  the  lords  by  the  commons  of  Great  Britain  in  par- 
liament is  a  prosecution  of  the  already  known  and  estab- 
lished law  and  has  been  frequently  put  in  practice,  being  a 
presentment  to  the  most  high  and  supi*eme  court  of  criminal 
jnrisdi/^tion  by  the  most  solemn  grand  inquest  of  the  whole 
kingdom."  In  the  Impeachment  of  Belknap  Senator 
Wright  us^ed  the  following  language:  '^  Because  it  does  not 
satisfy  me  upon  this  point  beyond  a  reasonable  doubt,  and 
because  it  is  quite  wanting  in  everything  like  directness 
and  force,  *  *  ♦  I  feel  bound  to  vote  not  guilty." 
Langutige  of  similar  import  was  used  by  Senators  Chris- 
tiancy,  Booth,  Oglesby,  and  others.  But  we  are  fortun- 
ately not  witliout  judicial  authority  on  the  subject.  In  the 
Impeachment  of  Barnard^  1872,  the  judges  of  the  court 
of  appeals  of  New  York  sat  with  the  senators  and  appear 
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to  have  been  oonsalted  upon  all  doubtful  questions.  Chief 
Justice  Church,  p.  2070,  speaking  upon  the  subject  under 
consideration  said:  ''If  I  felt  warranted  in  balancing  the 
evidence  and  in  determining  that  question  in  a  civil  action, 
I  might  come  to  the  conclusion  that  the  evidence  of  pay- 
ment was  not  reliable,  but  we  are  here  in  a  criminal  case 
where  the  respondent  is  entitled  to  the  benefit  of  every 
reasonable  doubt,  both  upon  the  facts  and  the  law,  and  I 
(tmnot  flay  that  the  evidence  which  has  been  produced  is 
not  snfficient  to  create  some  doubt''  Jadge  Andrews,  p. 
2071,  said:  ''I  shall  vote  not  guilty  upon  this  article, 
npon  the  principle  that  this  defendant  is  entitled  to 
every  reasiMiable  doubt  and  that  that  doubt  as  to  his 
guilt  acooiding  to  the  charge  exists  in  my  mind  upon 
the  evidence  in  the  case."  Like  views  were  expressed  by 
other  judges,  but  there  was  no  dissent  from  the  opinions 
above  quoted.  And  in  State  9.  Buckfey,  54  Ala.,  599,  im- 
peachment is  defined  as  a  criminal  proceeding  withont  the 
right  of  trial  by  jury.  It  is  not  alone  in  form  but  also  in 
substance  a  criminal  prosecution.  As  said  by  Senator  Sar- 
gent in  Belknap's  Que,  p.  87 :  ''A  sentence  to  disqualifi- 
cation ia  a  humiliating  badge  aiSxed  to  high  crimes  and 
misdemeanors  in  office."  While  we  have  in  this  country 
no  technical  attainder  working  a  corruption  of  blood,  the 
senteoce  of  disqualification  to  hold  or  enjoy  any  office  of 
honor,  profit,  or  trust,  which  is  provided  by  our  constitu- 
tion in  case  of  conviction  by  impeachment,  is  within  the 
primary  definition  of  the  term..  It  is  the  extinction  of 
civil  rights  and  capacities,  a  mark  of  infamy  by  means  of 
which  the  offender  becomes  (lUineiua  or  blaokened,  (Rap. 
&  Law.,  Dia,  title ''Attainder  ";  Bishop,  Crim.  Law,  966, 
970,  and  notes.)  The  allegation  that  the  respondents  acted 
willfully  and  corruptly  being  without  support,  it  follows 
that  there  is  a  failure  of  proof  with  respect  to  spedfica- 
tion  3. 
8.  The  6,000  fire  brick  and  six  barrels  of  fire  clay  de- 
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scribed  in  specification  4  were  used  in  the  resetting  of  two 
boilers  belongiog  to  the  state  and  which  are  to  be  used  in 
the  heating  of  the  new  cell  house.  The  contention  of  the 
managers  is  that  it  was  the  duty  of  Mosher,  the  lessee  of 
the  penitentiary^  to  reset  tliese  boilers  at  his  own  expense. 
The  provision  in  the  act  of  1877  under  which  the  lease 
was  executed  b  that  the  lessee  shall  pay  ''all  penitentiary 
expenses,  including  salaries  of  officers  and  other  help,  the 
heating  of  buildings,  boarding  and  clothing  convicts/' 
The  contract  is  in  the  following  language:  ''Said  Stoat 
agrees  to  board  and  clothe  all  such  convicts  in  the  manner 
prescribed  by  law,  and  to  pay  and  defray  all  expenses  neces- 
sarily incurred  in  maintaining  said  penitentiary,  *  *  * 
and  to  restore  said  buildings,  yards,  and  grounds,  at  the 
end  of  said  term,  in  as  good  condition  as  they  now  are, 
reasonable  wear  and  tear,  loss  by  fire,  etc.,  excepted.'' 
Whether  under  the  above  provisions  the  lessee  was  at  his 
own  expense  bound  to  set  boilers  for  a  building  not  in  ex- 
istence and  not  contemplated  when  the  contract  was  exe- 
cnted  is  to  say  the  least  a  debatable  question.  Nor  are  we 
now  called  upon  to  review  the  action  of  the  board  for  the 
purpose  of  determining  whether  their  construction  is  the 
sound  one.  It  is  sufficient  that  they  acted  in  good  faith. 
9.  It  appears  that  from  January  20  to  February  1, 1892, 
inclusive,  work  on  the  cell  house  was  suspended  for  want 
of  material  and  the  convicts  assigned  to  that  work  remained 
idle.  It  appears  further  that  Dorgan,  the  superintendent, 
rendered  a  bill  for  their  labor  at  (1  per  day  during  all  of 
said  time.  He  attempts  to  justify  his  action  by  reference 
to  a  custom  to  charge  subcontractors  for  the  labor  of  con- 
victs from  the  time  of  their  assignment  unless  sick  or  dis- 
abled. This  explanation  merely  proves  the  wisdom  of  the 
scriptural  saying  that  one  cannot  serve  two  masters.  Dor- 
gan was  appointed  to  employ  laborers  by  the  day  and  not  to 
make  time  contracts  for  labor.  In  other  words,  the  state 
was  not  a  subcontractor  and  was  liable  only  for  labor  actually 
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performed.  But  the  state  board  relied  upon  the  time  book 
kept  by  the  warden  and  bis  subordinates,  who  were  in  the 
habit  of  keeping  time  for  the  lessee  and  the  several  sub- 
contractors, and  in  this  instance,  following  the  custom  above 
referred  to,  daily  charged  to  the  state  all  the  men  who  had 
been  assigned  to  the  cell  house.  The  bill  therefor  was  al- 
lowed in  the  belief  upon  apparently  reliable  evidence  that 
the  services  had  been  rendered  as  charged  and  their  action 
is  therefore  not  impeachable. 

10.  The  only  specific  charge  in  specification  6  is  the 
crediting  of  Dorgan  for  money  expended  without  requiring 
the  production  by  him  of  vouchers  therefor.  The  method 
adopted  by  the  board  in  dealing  with  Dorgan  was  substan- 
tially as  follows:  With  each  estimate  made  by  the  latter 
he  would  file  with  the  board  the  original  bills  rendered  to 
him  for  stone  and  other  material,  also  receipted  expense 
bills  for  freight,  and  at  the  same  time  exhibit  his  canceled 
cheeks  payable  to  the  order  of  the  parties  furnishing  labor, 
material,  etc.  Such  checks,  after  being  examined,  were  re- 
turned to  Dorgan,  but  are  all  in  evidence  except  two  which 
are  admitted  to  have  been  lost  or  mislaid.  There  was  in 
reality  no  settlement  or  statement  of  the  account  between 
them,  settlement  by  mutual  understanding  having  been  de- 
ferred until  the  termination  of  Dorgan's  employment. 
While  we  may  not  be  able  to  commend  the  course  of  the 
respondents  as  prudent  and  sagacious  business  men,  they  are 
not  to  be  convicted  because  we  may  differ  with  them  in 
judgment  or  because  they  may  fall  short  of  our  standard 
of  efficiency  and  diligence  under  like  circumstances. 

11.  The  only  charge  in  specification  7  is  the  failure  to 
make  final  settlement  with  Dorgan.  The  respondents  all 
testify  that  soon  after  the  appointment  of  Hopkins  they 
received  information  which  led  them  to  question  Dorgan's 
honesty;  that  they  had  no  means  of  ascertaining  the  truth 
with  respect  to  such  charges,  and  inasmuch  as  the  grand 
juiy  of  Lancaster  county  had  entered  upon  an  investigation 
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therec^^they  decided  to  defer  action  in  order  to  avail  them- 
selves of  any  information  derived  by  that  means  as  well  as 
from  other  soarces.  The  delay,  it  is  apparent,  does  not 
constitute  a  misdemeanor  in  office  but  was  for  the  best  in- 
terest of  the  state. 

12.  We  come  now  to  a  consideration  of  the  charges  under 
article  2,  the  first  of  which  is  the  conversion  to  their  own 
use  by  the  respondents  of  $500  of  the  cell  house  fund.  In 
this  connection  it  is  necessary  to  again  examine  the  ap- 
propriation in  question.  It  is  doubtful  if  the  history  of  the 
state  presents  another  such  an  instance  of  reckless  l^isla- 
tion  as  the  appropriation  of  $40,000  without  direction  even 
as  to  the  quality  or  dimensions  of  the  building  provided 
for,  or  as  to  the  manner  in  which  the  money  should  be 
drawn  or  disbursed.  There  is  no  authority  in  the  act  for 
the  procuring  of  material  or  plans  and  specifications.  As 
to  all  matters  except  labor  the  board  are  required  to  exer- 
cise their  discretion.  In  the  exercise  of  that  discretion  they 
might  lawfully  have  employed  a*  supervising  architect 
skilled  in  the  construction  of  prisons  and  familiar  with 
improved  systems  of  ventilation  and  other  methods  of  bet- 
tering the  sanitary  condition  of  such  institutions,  and  for 
such  service  they  might  lawfully  have  expended  several 
times  the  amount  above  named.  They  were  advised  by 
the  attorney  general  that  it  was  lawful  to  use  a  part  of  the 
cell  house  fund  to  defray  the  cost  of  visiting  other  prisons 
in  order  that  they  might  better  discharge  their  duty  to  the 
public.  Whether  or  not  such  advice  was  technically  correct 
is  not  the  test  of  their  liability  in  this  prosecution.  If  they 
in  good  faith  construed  the  law  as  authorizing  them  to  use 
a  part  of  that  fund  for  the  purpose  named,  there  is  no  prece- 
dent in  this  country  for  declaring  their  offices  forfeited 
because  we  might  in  a  proper  proceeding  ieel  constrained 
to  reverse  their  ruling,  and  place  a  different  construction 
upon  the  act.  It  is  in  evidence  that  no  itemized  account  of 
their  expenses  was  ever  filed  with  the  board  or  submitted 
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to  the  legislature.  But  each  of  the  respondents  and  the 
warden  testify  that  the  money  was  all  expended  for  trav- 
eling expenses  and  other  necessary  costs  of  the  trip^  and 
that  in  addition  to  the  $500  used  for  that  purpose,  each  ex- 
pended from  $15  to  f40  of  his  private  funds.  According 
to  their  testimony  they  were  absent  about  two  weeks;  that 
ibe  three  respondents  had  free  transportation  from  Lincoln 
to  St.  Louis  and  from  Chicago  to  Lincoln,  and  that  the  war- 
den rode  on  a  pass  from  Chicago  to  Lincoln.  We  are  on  this 
evidence  alone  asked  to  find  that  their  l^itimate  expenses 
were  less  than  $500  and  draw  the  inference  that  they  con- 
verted a  part  of  that  amount;  in  other  words,  that  they  are 
guilty  of  embezzlement.  It  should  be  remembered  in  the 
first  place  that  this  is  a  criminal  prosecution  and  we  are  not 
to  enter  upon  the  field  of  conjecture  in  search  of  a  theory 
upon  which  the  respondents  may  be  pronounced  guilty. 
Second,  they  are  not  contradicted  by  any  evidence  what- 
ever. They  were  not  even  subjected  to  a  cross-examina- 
tion r^arding  the  items  expended.  I  must  not  be  under- 
stood as  holding  that  upon  an  aecountiug  they  may  not  be 
diargeable  with  a  part  or  all  of  the  $500  in  question,  bat  a 
finding  of  willful  conversion  in  this  case  must  rest  upon 
suspicion  alone,  or  at  most  a  mere  probability  and  upon 
evidence  insufficient  to  support  a  verdict  in  a  civil  action. 
13.  Substantially  the  same  reasoning  is  applicable  to 
the  charge  contained  in  the  next  specification,  viz.,  the  al- 
lowance of  $200  out  of  the  cell  house  fund  to  defray  ex- 
penses of  the  chaplain  and  warden  of  the  penitentiary  aa 
delegates  to  the  prison  congress  at  Pittsburgh.  In  my 
opinion  that  expenditure  was  outside  of  the  scope  of  the 
authority  of  the  board  and  that  they  are  liable  to  the  state 
for  the  money  so  advanced.  In  other  words,  they  cannot, 
as  to  that  amount,  claim  immunity  on  the  ground  that 
their  action  was  in  its  nature  judicial.  Such  act,  however, 
fiills  far  short  of  a  misdemeanor  in  office.  They  acted 
from  motives  of  humanity,  without  thoiiglit  or  possibility 
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of  gain  or  advantage  to  themselves^  which  is  alone  a  suBB- 
dent  defense. 

I  am  convinced  that  the  alleged  frauds  at  the  peniten- 
tiary and  the  asylum  for  the  insane  were  the  real  induce- 
ments for  this  prosecution,  and  that  the  two  charges  under 
article  2  are  mere  incidents/ which  would  not,  in  the  minds 
of  the  legislature,  have  justified  the  impeachment  of  the 
respondents. 

14.  The  specifications  under  article  3  all  relate  to  over- 
charges for  coal  at  the  asylum,  and  the  questions  presented 
thereby  have  been  fully  discussed  in  the  consideration 
of  specification  3,  article  1.  But  in  view  of  the  impor- 
tance of  the  case  it  is  deemed  proper  to  examine  some 
of  the  remaining  specifications.  It  should  be  mentioned 
in  this  connection  that  the  superintendent  of  the  asylum 
had  held  the  position  for  many  years  by  appointment  from 
the  governor.  He  was  a  man  of  high  character  and  stand- 
ing, and  whose  integrity  was  never  questioned  during  the 
trial.  It  was  his  duty  to  order  supplies  for  the  asylum  and 
he  was  presumed  to  know  what  amount  thereof  had  act- 
ually been  delivered.  In  allowing  bills  for  coal,  the  re- 
spondents, following  the  practice  which  had  prevailed  for 
many  years,  required  the  superintendent  to  examine  all  ac- 
counts which  were  rendered  in  the  form  of  vouchers  and 
when  found  correct  to  ^'O  K''  them,  that  is,  to  certify  that 
they  were  correct  and  that  the  supplies  charged  had  been 
delivered.  Following  is  the  form  of  certificate  which  ao- 
Qompanied  each  coal  voucher : 

"Hospital  for  the  Insane,  Lincoln.  ♦  *  *  *  j 
certify  that  the  within  account  is  just  and  correct,  and  that 
it  is  a  proper  and  necessary  ex|>ense  and  has  not  been  paid. 

"  W.  M.  Knapp,  Supenntendent.^' 

At  the  regular  monthly  meetings  of  the  board  said 
vouchers  were  examined  and  the  prices  charged  therein 
compared  with  the  contracts  in  pursuance  of  which  the 
supplies  were  furnished.     If  they  were  found  to   corre- 
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spond  and  the  extensions  correct  they  were  allowed,  but  if 
they  lacked  the  certificate  of  the  superintendent,  or  if  was 
discovered  therein  any  substantial  error,  they  were  rejected. 
It  was  not  only  impracticable  but  manifestly  impossible 
for  the  respondents  to  scrutinize  every  item  thus  certified 
to  them  by  the  heads  of  the  eleven  institutions  under  their 
charge.  It  is  not  seriously  denied  that  the  board  may 
within  reasonable  limits  rely  upon  the  statements  of  the 
superintendents.  It  is  argued,  however,  that  the  excessive 
amount  of  the  coal  bills  for  the  year  1891  was  alone  suffi- 
cient notice  to  the  board  of  the  frauds  alleged.  It  is  evi- 
dent that  outrageous  frauds  were  perpetrated  upon  the 
state  during  the  period  covered  by  the  charges,  and  that 
the  vouchers  certified  by  the  superintendent  were,  through 
his  negligence  or  credulity,  grossly  in  excess  of  the  amount 
of  coal  actually  furnished,  although  the  amount  of  such 
overcharges  cannot  be  accurately  determined  from  the 
proofs.  It  may  be  admitted,  too,  that  had  the  total  amount 
of  the  coal  bills  for  that  year  been  presented  for  allow- 
ance at  any  one  meeting,  the  extravagance  thereof  was  such 
as  to  have  challenged  their  attention,  notwithstanding  the 
certificates  of  the  superintendent  and  their  confidence  in  his 
watchfulness  and  integrity.  But  the  vouchers  were  pre- 
sented for  allowance  at  the  monthly  meetings  and  in  view 
of  the  hundreds  of  hills  examined  at  each  meeting,  in  the 
disbursement  of  $460  0)0  yearly  for  current  expenses  and 
$225,000  for  the  erection  of  public  buildings,  it  is  not  sur- 
prising that  the  excessive  charge  for  coal  at  the  one  institu- 
tion should  have  escaped  detection. 

There  is  another  fact  which  is  worthy  of  notice.  Coal 
bills  amounting  to  over  $12,000  for  the  last  quarter  of 
1890,  which  was  prior  to  the  term  of  office  of  either  re- 
spondent, and  the  first  quarter  of  1891  remaining  unpaid, 
the  appropriation  for  that  biennial  period  having  been  ex- 
hausted, were  submitted  to  the  legislature  of  1891,  and 
by  it  referred  to  the  proper  committees  for  investigation 
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and  report.  And  by  an  act  approved  April  6,  1891, 
the  sum  of  $12,000  was  appropriated  for  the  payment  of 
said  bills,  whereupon  they  were  certified  to  by  the  super- 
intendent and  allowed  by  the  board.  In  specification  7^ 
relating  to  the  overcharge  during  said  period^  it  is  stated, 
in  substance,  that  the  coal  delivered  was  2,996,000  pounds 
only,  while  the  bills  rendered  by  the  contractor  amounted 
to  6,886,000  pounds,  and  which  was  allowed  by  the  board 
after  deducting  80,000  pounds,  leaving  a  net  overcharge 
of  3,410,000  pounds  in  six  months.  The  aggregate  of  the 
bills  rendered  during  the  remaining  nine  months  of  that 
year  is  8,113,700  pounds,  or  1,627,700  |x>und8  more  than 
the  amount  approved  by  the  legislature  for  the  six  months 
in  question.  The  overcharge  for  the  first  three  months  of 
tlie  respondents'  term  of  office  which  the  legislature  &iled 
to  detect  was  2,020,000  pounds,  while  for  the  remaining 
nine  months,  according  to  the  specification,  it  is  less  than 
twice  that  amount.  It  is  not  contended  that  negligence  of 
the  legislature,  however  gross,  would  excuse  the  willful 
disregard  of  duty  by  the  respondents,  but  there  is  force  in 
the  argument  that  the  appropriation  in  question  is  in  the 
nature  of  a  legislative  assertion  of  the  reasonableness  of 
the  charges,  and  that  since  the  respondents  are  admitted 
to  have  acted  in  good  faith,  they  are  not  chargeable  with 
frauds  by  the  contractor  of  such  character  as  to  escape  de- 
tection when  subjected  to  the  scrutiny  of  an  unfriendly 
l^islature.  The  appropriation  of  money  for  the  payment 
of  the  bills  named  was  a  legislative  approval  of  the  ac- 
counts under  the  circumstances  of  the  case,  and  is  a  complete 
justification  of  the  action  of  the  board  in  ordering  them 
to  be  paid.  So  that  the  legislature  of  1893  is  placed  in 
the  illogical  and  paradoxical  position  of  impeaching  the 
state  board  for  an  act  which  was  expressly  authorized,  if 
not  in  terms  commanded,  by  the  legislature  of  1 891.  True, 
the  respondents  might  have  justified  a  refusal  to  pay  the 
bills,  if  tainted  with  fraud,  to  their  knowledge,  but  having 
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in  good  faith  carried  out  the  directioo  of  the  legislature  it 
cannot  be  said  that  such  act  amounts  to  a  misdemeanor  in 
oflSce  within  anj  modern  definition  of  the  term. 

The  other  specifications  under  article  3  all  relate  to 
overcharges  for  coal  at  the  asylum,  and  what  has  been  said 
with  reference  to  the  other  like  charges  applies  with  equal 
force  to  them.  The  vouchers  were  all  presented  to  the 
board  in  the  usual  course  of  business,  at  the  regular 
monthly  meetings,  bearing  the  certificates  of  the  superin- 
tendent- They  were  all  compared  with  the  contracts  on 
file,  and  allowed  without  any  knowledge  or  suspicion  on 
the  part  of  the  board  that  the  coal  called  for  had  not  been 
delivered. 

Every  controversy  is  important  to  the  parties  imme- 
diately ooncerned,  and  this  is  no  exception.  But  the  ques- 
tions whether  these  respondents  or  others  shall  serve  the 
people^  and  the  efTect  of  a  conviction  upon  them,  are  of 
small  concern  compared  with  the  principle  involved.  It  is 
useless  to  indulge  in  platitudes  with  regard  to  public  trusts, 
or  the  binding  obligations  of  an  oath  of  ofiice.  A  favorite 
argument  in  state  triuls  three  hundred  years  ago  was  that 
if  the  accused  should  be  acquitted  of  the  misdemeanor 
charged,  no  one  was  impeachable,  and  the  fact  that  it  was 
frequently  employed  during  this  trial,  proves  that  history 
repeats  itself.  It  was  then  as  it  is  now,  the  plea  of  necess- 
ity, the  argument  used  when  reasons  were  wanting.  Ac- 
cording to  the  definition  of  official  misdemeanors  contended 
for  by  the  state  and  whidi  must  be  adopted  to  warrant  a 
conviction,  it  will  be  within  the  power  of  an  aggressive 
majority  of  the  legislature  at  any  future  time  to  secure  the 
removal  of  an  obnoxious  officer. 

It  has  been  truly  said  that  impeachment  is  an  heroic 
remedy  to  be  resorted  to  in  extreme  cases.  The  only  prece- 
dents which  tend  to  sustain  the  position  of  the  managers 
are  early  cases  in  England  while  the  law  of  impeachment 
was  in  a  state  of  evolution,  and  which  have  never  been 
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recognized  as  authority  in  this  country.  It  may  also  be 
asserted  as  a  fact  known  to  every  student  of  English  con- 
stitutional history  that  the  decadence  of  impeachment  as  a 
remedy  in  England  dates  from  about  the  time  the  house  of 
lords  became  illustrious  for  the  learning  and  character  of 
its  members,  and  that  it  is  now  practically  obsolete  in  that 
country. 

As  said  by  Prof.  Dwight,  6  Am.  Law  Eeg.,  282 :  "The 
dramatic  period  of  English  history  has  passed  away. 
There  have  been  no  impeachments  for  fifly  years  and 
doubtless  will  be  none  of  special  importance  unless  a  revo- 
lution takes  place.''  And  the  words  of  the  late  Justice 
Miller  in  speaking  of  Johnson's  impeachment  are  quite  as 
applicable  to  this:  "  It  may  also  be  said  that  in  view  of  the 
invitation  which  a  successful  result  in  that  effort  to  convict 
and  remove  him  would  have  held  out  in  future  times  to 
exasperated  majorities  in  the  legislative  body  opposed  to 
the  president^  and  his  manner  of  exercising  the  functions 
with  which  he  is  charged  by  the  constitution,  to  get  rid  of 
a  president  against  whom  such  personal  hostility  existed, 
the  country  is  fortunate  in  the  fact  that  the  great  impeach- 
ment failed."  (Miller,  Const.  Law,  172.)  It  is  better  that 
the  state  should  be  conHned  to  the  remedy  afforded  by  the 
Criminal  Code  and  civil  action  on  the  bonds  of  its  officers, 
than  an  alternative  so  dangerous  and  so  liable  to  abuse  as 
impeachment  for  technical  violations  of  law,  errors  of 
judgment,  mistake  of  fact,  or  Qven  neglect  of  duty  such  as 
disclosed  by  the  proofs  in  this  case.  It  follows  from  the 
views  expressed  that  the  evidence  fails  to  establish  the  es- 
sential facts  charged  in  the  several  articles  of  impeachment 
and  that  a  judgment  of  not  guilty  should  be  entered  in 
favor  of  each  respondent 

Judgment  acoobdinoly. 
NoEVAL,  J.,  concurs. 
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Maxwell,  Ch.  J.,  dissenting. 

In  1891  one  C.  W.  Moslier  was  receiving  from  the 
state  forty  cents  per  day  for  the  board,  clothing,  care  and  at- 
tention of  each  convict  in  the  penitentiary.  He  was  also 
entitled  to  their  labor  and  the  convicts  were  hired  out  to 
various  persons  at  the  rate  of  about  forty  cents  per  day  for 
each  convict.  In  1891  an  appropriation  was  made  for 
building  a  new  cell  house  by  days'  work,  $40,000.  This, 
like  all  other  appropriations,  was  for  ''so  much  thereof  as 
may  be  necessary."  That  is,  a  sum  total  of  $40,000  was 
appropriated  with  the  condition  that  only  so  much  thereof 
as  was  necessary  should  be  drawn.  This  is  a  condition  of 
all  appropriations  in  this  state.  ^  The  warden  seems  to  have 
protested  against  the  employment  of  persons  outside  of  the 
])enitcntiary  to  construct  the  building  on  the  ground  that 
it  had  a  demoralizing  effect  on  the  convicts.  The  result 
was  that  the  respondents  agreed  that  the  building  in  the 
main  was  to  be  constructed  by  convict  labor.  W.  H. 
Dorgan  was  Mosher^s  su])erintendent  at  the  penitentiary, 
and  had  full  authority  to  hire  the  convicts  to  any  person 
who  desired  to  employ  them.  Daniel  Hopkins  was  the 
warden  of  the  penitentiary  from  May  6,  1891,  to  about 
March  1,  1892.  He  recommended  Dorgan  to  the  re- 
spondents as  a  suitable  person  on  behalf  of  the  state  to  su- 
perintend the  construction  of  the  cell  house.  Dorgan  tes- 
tified as  to  his  relations  to  Mosher  as  follows : 

''Well,  I  looked  after  all  the  business  connected  with  it 
— that  is,  all  his  interests  at  the  prison.  That  would  in- 
clude all  kinds  of  supplies,  subletting  the  men^  and  look- 
ing after  his  business  in  general.^' 

The  order  making  the  appointment  is  as  follows: 

"The  construction  of  the  cell  house  for  the  penitentiary 

as  provided  for  in  the  general  appropriation  bill,  wherein 

$40,000  has  been  appropriated  for  that  purpose  by  the 

twenty-second  legislature,  to  be  done  by  days'  labor,  being 

12 
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under  consideration.  Hill  moved  that  W.  H.  Dorgan  be 
employed  by  the  board  as  superintendent  of  construction 
with  power  to  purchase  material  for  construction,  and  em- 
ploy laborers  for  building  subject  to  approval  of  the  board* 
Seconded  by  Allen.     Motion  carried. 

''Allen  moved  that  Dorgan  be  required  to  furnish  bond 
for  the  faithful  performance  of  duty  in  the  sum  of  $10,000. 
Seconded  by  Hill.     Carried. 

''On  motion  of  Allen  the  salary  of  Dorgan  as  superin- 
dent  was  fixed  at  $50  per  month,  to  begin  from  this  day.'' 

Mr.  Dorgan  gave  bond  with  approved  sureties  in  the 
sum  of  $10,000.  He  was  not  a  builder,  and  possessed  no 
practical  knowledge  of  building  or  building-material. 

The  new  cell  house  is  the  east  wing  of  (he  penitentiary 
and  is  substantially  similar  in  all  respects  to  the  west 
wing  of  the  main  building.  The  new  wing  is  220 
feet  in  length  by  forty- five  feet  in  width,  and  about 
thirty-eight  feet  in  height.  Being  directly  east  of  the 
main  building  no  wall  was  necessary  at  the  west  end, 
and  there  was  a  wall  about  twenty-two  feet  in  height 
on  the  north  and  also  on  the  east  of  the  new  wing 
which  it  was  intended  to  use  as  the  north  and  east  wall 
and  raise  the  same  to  the  desired  height.  So  that  at 
that  time  the  only  walls  supposed  to  be  necessary  were 
the  south  wall,  and  in  addition  to  raise  the  east  and  north 
walls  to  the  height  of  the  other  walls,  and  put  a  roof  on 
the  building  with  ceiling  preparatory  to  receiving  the  cells. 
This,  however,  will  be  discussed  later.  The  board  seem 
to  have  given  Dorgan  no  directions  in  regard  to  the  build- 
ing but  left  him  to  do  as  he  pleased.  Soon  after  his  ap- 
pointment Dorgan  entered  into  a  contract  with  S.  H.  At- 
wood  &  Co.  for  stone  for  the  building,  the  price  being 
thirty-five  cents  per  cubic  foot  for  dimension  stone  plugged 
to  size.  This  was  defined  by  the  witnesses  as  stone  split 
from  layers  of  the  pro|>er  thickness  by  drilling  holes  in  the 
rock  and  driving  wedges  therein.     Another  quality  of  rock 
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he  paid  Atwood  &  Co.  sixteen  cents  per  hundred  pounds, 
and  still  another  eight  cents  per  hundred  pounds.  The 
rock  to  be  delivered  at  Cedar  Creek  or  at  other  points  not 
more  distant  from  Lincoln,  the  freight  to  be  paid  by  the 
state.  Dorgan,  according  to  his  statement,  made  no  inquiry 
of  others  as  to  the  price  of  stone.  A  large  part  of  the 
stone  was  in  &ct  purchased  by  Atwood  &  Co.  of  J.  W. 
Zook,  of  Nemaha  county,  and  delivered  on  board  of  the 
cars  at  Johnson,  in  that  county,  at  from  three  cents  per  hun- 
dred pounds  for  rubble  to  ten  cents  per  cubic  foot  for  di- 
mension stone  plugged  to  size.  Zook  testifiesr  that  Dorgan 
wrote  to  him  about  the  price  of  stone  some  time  before  he 
sold  to  Atwood  &  Co. ;  that  he  had  lost  the  letter.    He  says: 

A.  He  asked  the  price  of  stone  delivered  at  Lancaster. 

Q.  And  what  did  you  tell  him  ? 

A.  I  told  him  I  sold  stone  delivered  on  board  the  cars 
at  the  switch  at  ten  cents  a  foot  and  if  I  delivered  it  on 
board  the  cars  at  Lancaster  the  freight  would  be  added  and 
that  is  what  the  letter  contained. 

Q.  Do  you  remember  about  what  time  that  was?  Was 
it  before  or  after  the  time  you  sold  the  stone  to  Atwood  ? 

A.  As  near  as  I  can  remember  that  was  about  a  week 
before  Atwood  came  down  there. 

He  also  testifies : 

A.  I  have  been  in  the  stone  business  about  ten  years. 

Q.  What  has  been  the  uniform  market  value  of  this  di- 
mension stone  free  on  board  the  cars  at  tliat  point? 

A.  Ten  cents  a  foot  and  I  sold  some  dimension  stone  for 
even  less  money  than  that.  If  I  get  ten  cents  I  consider 
I  was  getting  a  fair  price. 

He  testifies,  in  effect,  that  he  wrote  to  Dorgan  to  that 
effect  before  Atwood  &  Co.  purchased  the  stone  from  him 
and  that  he  enclosed  the  letter  in  an  envelope,  duly  stamped, 
and  containing  his  business  card  asking  for  a  return  of  the 
letter  if  not  called  for  and  that  it  was  never  returned. 
Dorgan,  while  attempting  to  deny  that  he  received  the  let- 
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ter,  does  not  deny  absolutely  that  he  did  receive  it     On 
cross-examinatioQ  he  testifies : 

Q.  My  memory  is  that  I  asked  you  if  you  had  received 
aay  letters  from  J.  W.  Zook^  of  Nemaha  county,  relative 
to  stoue  from  that  point? 

A.  No,  I  don't  think  that  I  did. 

Q.  You  don't  think  that  you  received  any  letters? 
,    A.  No. 

Q.  You  were  subpoenaed  to  bring  them,  but  you  don't 
think  you  received  any  ? 

A.  I  have  no  such  letters  in  my  possession,  and  I  don't 
think  I  ever  had. 

This  is  far  short  of  an  unequivocal  denial.  Atwood  & 
Co.  also  purchased  a  quantity  of  stone  from  Van  Court 
and  Keys,  in  Nemaha  county,  for  the  penitentiary  at  a 
slight  advance  over  the  price  paid  Zook.  But  suppose 
Dorgan's  denial  is  unequivocal,  still  the  probabilities  are 
that  Zook  sent  the  letter  to  Dorgan  as  he  testifies.  Dorgan 
was  anxious  to  justify  his  purchases  of  stone  and  to  shield 
the  respondents.  He  pleads  ignorance  of  the  price  of  stone 
as  a  justification  for  paying  more  than  twice  as  much  as  it 
could  have  been  purchased  for.  His  ignorance  on  that  point 
has  the  appearance  of  being  assumed;  and  to  admit  that 
he  had  received  the  letter  would,  in  effect,  be  a  confession 
that  he  did  know  the  price.  Ou  the  other  hand,  Zook  is  a 
disinterested  witness,  of  fair  appearance.  He  was  anxious 
to  find  a  market  for  his  rock.  He  testifies  fully  and  un- 
equivocally that  he  sent  a  letter,  duly  stamped,  to  D  )rgan, 
at  Lancaster  where  Dorgan  received  his  mail,  offering  to 
furnish  stone  at  ten  cents  per  cubic  foot  for  dimension 
plugged  to  size,  and  three  cents  per  hundred  pounds  for 
rubble,  all  free  on  board  the  cars  at  Johnson,  Nemaha 
county;  that  this  letter  had  his  return  card  on  it  and  that 
it  never  was  returned.  That  this  testimony  is  true  there  is 
not  a  shadow  of  a  doubt  and  it  with  other  things  shows 
how  utterly  unreliable  is  Dorgan's  testimony. 
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The  purchases  of  stone  from  Atwood  &  Co.  are  as  fol- 
lows :  i 

AUBURN  STONE. 

453.64  ft.  at  35c  per  ft $158  77 

3,145.92  ft.  at  35c  |)er  ft 1101  07 

.  2,208.27  ft.  at  36c  per  ft 772  90 

316,500  lbs.  dim.,  3,165  ft.  at  16c  per  ft^ 506  40 

$2,539  14 

CEDAR  CREEK  STONE. 

2  cars,  no  weight  or  quality $50  00 

958,900  lbs.  rubble  at  6c. 576  34 

120,400  lbs.  looting  at  8c 96  32 

111,400  lbs.  crushed  at  $1.10 46  38 

85,700  lbs.  coping  at  16c 137  12 

68,500  lbs.  dim.  at  10c 68  50 

124,000  lbs.  rubble  at  8c 99  20 

187,100  lbs.  rubble  at  8c 149  68 

76,000  lbs.  dim.  at  JOc 76  00 

29|  ft:,  at  74c 7  00 

197,200  lbs.  rubble  at  8c 157  76 

67,200  lbs.  rubble  at  8c 53  76 

598,700  lbs.  rubble  at  8c 478  96 

318,400  lbs.  rubble  at  8c 254  72 

$2,249  74 

JOHNSON  STONE. 

281,700  lbs.  dim.,  2,817  ft.  at  16c  per  ft $450  72 

311,800  lbs.  dim.,  3,118  ft.  at  16c  per  ft. 598  88 

90,050  lbs.  dim.,  990^  ft.  at  16o  per  ft 158  48 

34,000  lbs.  dim.,  340  ft^  at  16c  per  ft 54  40 

649,100  lbs.  dim.,  6,491  ft.  at  16c  per  ft 1,038  56 

$2,201  04 

$6,939  92 
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Price  of  stone  paid  by  Hopkins  to  Atwood  &  Co.: 

Bough  ashler,  1,332  ft.  at  16c  per  ft $213  12 

Dimension,  4,640f  ft.  at  36c  per  ft;. 1,624  28 

$1,837  40 

Total  paid  to  Atwood  for  stone $8,827  32 

The  amount  so  paid  to  Atwood  &  Co.  was  about  twice 
as  great  as  the  same  quality  and  kind  of  stone  could  have 
been  purchased  in  the  open  market  and  the  state  thereby 
lost  while  Dorgan  was  superintendent  more  than  $3,000, 
and  as  Hopkins  continued  to  receive  stone  under  the  Dor- 
gan contract  the  loss  to  the  state  exceeded  $4,000. 

On  the  Ist  day  of  June,  1891,  Mr.  Dorgan  made  what 
he  calls  an  estimate  for  $6,100,  as  follows : 

"  Estimate  No.  — . 

''For  work  done  and  material  furnished  during  the 
month  of  May,  1891,  for  cell  house  at  penitentiary: 

Cut  stone $1,000 

Concrete...: 750 

Excavating ..., 360 

Material  on  hand  not  used 4,000 

Balance  due  contractor..... 100 

''The  above  estimate  was  made  by  me  this  1st  day  of 
June,  1891,  and  I  hereby  certify  that  the  amount  of  work 
done  and  materials  furnished  by  said  contractor  are  trae 
and  correctly  stated  and  set  forth  in  the  above  estimate, 
and  that  the  said  estimate  is  made  in  the  manner  and  ac- 
cording to  the  plans  and  specifications  mentioned  in  the 
contract  with  the  said  state  and  said  contractor. 

"W.  H.  DoBGAN,  Superintendent. 

"Signed  in  my  presence  and  sworn  to  before  me  this  — 
day  of ,  A.D.  18—. 

"Approved  by  the  board  of  public  lands  and  bnildinga. 


K. 


^^Secretary.  President. 
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"General  Fund. 
^'Ths  State  of  Nebraska, 

"To  W.  H.  DoRGAN,  Dr. 

^'For  material  used  in  building  new  cell  house,  per 

estimate  No.  1  hereto  attached $6,100 

"Examined  and  approved  June  1,  1891|  by  the  board 

of  public  lands  and  buildings,  and  account  to  be  charged  to 

appropriation  for  penitentiary^  new  cell  house. 

"John  C.  Allen,  A.  R.  Humphrey, 

**8ecretary.  President" 

This  was  approved  and  warrant  drawn  for  the  amount. 
He  also  at  the  same  time  submitted  the  following  account: 

"Lincoln,  Neb.,  June  1,  1891. 

"Mr.  W.  H.  Doroan,  Sapl., 

"  In  account  with  Prison  CJontract. 

To  357  days  at  $1  $357  00 

26  days,  team  at  $3   78  00 

lumber  for  stone  shed 100  00 

carpenter  work 18  00 

6  wheelbarrows  at  $1.50 9  00 

nails  and  mason  line 9  95 

}  dosen  squares 3  00 

^  dozen  shovels • •....  6  00 

2  cars  stone 50  00 

excavating r,  350  00 

switching  and  unloading  14  cars 56  00 

$1,036  95 
"Received  payment.  Prison  Contract.'* 

A  similar  estimate  for  June,  1891,  for  $8,000,  was  made 
on  the  3d  day  of  July,  1891,  and  similar  account  filed, 
which  were  approved  and  warrant  drawn.  The  third  esti- 
mate and  account  were  filed  October  5,  1891,  for  $8,000, 
and  were  approved  and  a  warrant  issued  thereon.  The 
fourth  estimate  and  account  for  $5,000  were  filed  and  ap- 
proved December  7,  1891,  and  warrant  drawn.     The  fifth 
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estimate  and  aooount  were  filed  March  7, 1892,  and  a  war- 
rant issued.  It  will  be  seen  that  he  had  thus  drawn  from 
the  treasury  upon  these  various  estimates  the  sum  of  $32^- 
100|  without,  so  far  as  appears,  a  single  voucher  from  the 
persons  who  had  furnished  the  labor  or  material,  or  their 
assignees. 

Section  19,  article  5,  of  the  constitution,  provides: 
''The  commissioner  of  public  lands  and  buildings,  the 
secretary  of  state,  treasurer,  and  attorney  general  shall 
form  a  board,  which  shall  have  general  supervision  and 
control  of  all  the  buildings,  grounds,  and  lands  of  the  state, 
the  state  prison,  asylums,  and  all  other  institutions  thereof, 
except  those  for  educational  purposes ;  and  shall  perform 
such  duties  and  be  subject  to  such  rules  and  rq;ulation8  as 
may  be  prescribed  by  law.'' 

Section  4,  chapter  83,  article  7,  Compiled  Statutes,  pro- 
vides: ''The  said  board  shall  have  power,  under  the  re- 
strictions of  this  act,  to  direct  the  general  management  of 
all  the  said  institutions  and  be  responsible  for  the  proper 
disbursement  of  the  funds  appropriated  for  their  mainte- 
nance, and  shall  have  reviewing  power  over  the  acts  of  the 
officers  of  such  institutions,  and  shall,  on  the  part  of  the 
state,  at  regular  meetings  as  hereinafler  directed,  aadit  all 
accounts  of  such  officers,  including  the  accounts  of  the  com- 
missioner of  public  lands  and  buildings,  except  his  salary.'^ 

''Sec.  5.  At  the  regular  meeting  of  the  board  it  shall  be 
their  duty  to  examine  the  accounts  of  the  public  officers 
contemplated  in  this  act  and  to  determine  whether  ihi  same 
are  entitled  to  be  paid  out  of  the  moneys  appropriated  for 
the  purpose  of  maintaining  the  institutions  for  which  they 
ure  churgcd,  and  if  correct,  shall  approve  the  same,  whidi 
approval  shall  be  signed  by  the  president  and  counter- 
signed by  the  secretary  under  the  date  of  such  action ;  and 
if  the  accounts  be  incorrect,  exorbitant,  or  not  entitled  to 
payment  from  such  appropriations,  the  same  shall  be  dis- 
approved aud  returned  to  the  claimant,  such  board  keeping 
a  record  of  the  same. 
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''Sec  6.  When  the  accounts  above  mentioned  have  been 
filed  with  the  board,  and  shall  have  been  audited  and  ap- 
proved by  them,  the  auditor  of  public  accounts  is  hereby 
authorized  and  directed,  upon  the  presentation  to  him  of 
such  accounts  so  authenticated,  to  issue  his  warrant  on  the 
treasurer  against  the  proper  fund  or  appropriation,  for  the 
amount  therein  stated,  to  the  claimant  or  his  assignee. 
And  no  accounts  coming  under  the  provisions  of  this  act 
shall  be  entitled  to  payment  until  they  have  been  90  ap- 
proved by  the  said  board/' 

Section  6,  chapter  83,  article  3  provides :  '* All  persons 
having  claims  against  the  state  shall  exhibit  the  same,  with 
the  evidence  in  support  thereof,  to  the  auditor,  to  be  audited, 
settled,  and  allowed  within  two  years  after  such  claims  shall 
accrue ;  and  in  all  suits  brought  in  behalf  of  the  state,  no 
debt  or  claim  shall  be  allowed  against  the  state  as  a  set-off, 
but  such  as  has  been  exhibited  to  the  auditor,  and  by  him 
allowed  or  disallowed,  except  only  in  cases  where  it  shall  be 
proved  to  the  satisfaction  of  the  court  that  the  defendant, 
at  the  time  of  trial,  is  in  possession  of  vouchers  which  he 
could  not  produce  to  the  auditor,  or  that  he  was  prevented 
from  exhibiting  the  claim  to  the  auditor,  by  absence  from 
the  state,  sickness,  or  unavoidable  accident ;  Provided,  The 
auditor  shall  in  no  ease  audit  a  claim  or  set-off  which  is  not 
provided  by  law." 

Section  8  requires  all  warrants,  vouchers,  etc.,  to  be  pre- 
served in  the  oflBce  of  the  auditor. 

Section  2,  article  8,  of  the  same  chapter  requires  the 
auditor  to  keep  an  account  of  all  claims  presented  to  him 
for  an  examination  and  adjustment,  and  provides  for  ap- 
peals by  any  party  aggrieved.  All  claims  against  the  state 
are  to  be  presented  to  him  and  must  have  his  approval  be- 
fore a  warrant  can  be  issued.  This  means  the  primary 
claims — those  of  persons  who  furnish  the  goods,  labor,  eta 
It  is  true  in  expenditures  contracted  by  the  board  of  public 
lands  and  buildings  they  must  approve — that  is,  certify  all 
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vouchers  for  such  expenditures  before  the  auditor  can  be 
required  te  act  upon  them.  This  is  a  precaution  to  pre* 
vent  frauds  by  requiring  tlie  board  that  contracted  the 
debt  to  certify  that  the  claim  is  correct.  It  does  not 
change  the  character  of  the  voucher,  however,  as  that  is 
to  be  for  the  original  claim.  (Slate  v.  Moore,  36  Neb., 
079.) 

In  the  case  at  bar  the  respondents,  on  mere  estimates  and 
without  vouchers,  allowed  Dorgan  to  draw  money  at  his 
pleasure.  The  board  itself  could  not  draw  money  from  the 
treasury  except  upon  proper  vouchers  and  it  had  no  author- 
ity to  authorise  Dorgan  to  do  so.  Should  the  mode  adopted 
in  this  case  become  the  rule,  every  precaution  for  the  pro- 
tection of  taxpayers  would  be  broken  down,  the  oonstitu* 
tion  and  statutes  set  at  naught,  and  money  unlawfully  and 
i.>  defiance  of  law  taken  from  the  tieasuiy. 

The  testimony  of  Hopkins  shows  that  at  the  time  he  was 
appointed  superintendent,  on  March  16, 1892,  Dorgan  had 
built  the  south  wall  and  one^third  of  the  east  wall,  and 
that  was  substantially  all  that  was  done.  Hopkins  testi* 
fies  on  cross-examination : 

Q.  How  far  had  the  cell  house  progressed  at  the  time 
you  took  charge  as  superintendent? 

A.  The  north  wall  of  the  cell  house  was  completed  and 
part  of  the  east. 

Q.  Do  you  mean  the  north  or  south  wall? 

A*  I  should  say  the  south  wall  of  the  cell  house. 

Q.  And  a  part  of  the  east  wall? 

A.  And  a  part  of  the  east  wall;  yes,  sir. 

Q.  The  north  wall  had  not  yet  been  torn  down? 

A.  No,  sir ;  we  hadn't  commenced  on  that  I  should 
Lave  said  the  south  wall. 

Q.  Was  the  south  wall  clear  up? 

A,  Yes,  sir. 

Q.  How  far  was  the  east  wall? 

A.  Why  it  was  perliaps  one-third. 
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He  also  testifies  that  ''the  grates  were  put  in  the  south 
wall  and  the  door  was  hung  also — the  large  door.'' 

This  testimony  does  not  seem  to  be  denied.  The  experts 
called  to  place  values  upon  the  several  walls  of  the  build- 
ing, and  the  whole  as  it  now  stands,  differ  greatly.  The 
five  called  from  Lincoln  all  place  the  values  of  the  several 
parts,  including  material,  very  much  lower  than  the  ex- 
perts called  from  Omaha.  Thus,  Mr.  Bullock,  a  builder 
of  Lincolu,  placed  the  value  of  the  south  wail  at  $6,472, 
while  Mr.  Coots,  a  builder  of  Omaha,  estimates  the  value 
complete  in  round  numbers  at  $10,472.35.  He  also  esti- 
mates the  east  wall  complete  at  $2  J97.95.  It  is  difficult 
to  reconcile  the  various  estimates  of  the  experts,  as  it  would 
seem  there  should  not  be  so  much  difference  in  estimated 
values.  Perhaps  in  arriving  at  an  approximate  value  it 
would  be  well  to  take  the  average  of  the  estimates,  which 
would  be  $8,437.18  for  the  south  wall  complete.  Coots  es« 
timates  the  value  of  the  east  wall  complete  at  $2,797.95,  one- 
third  of  which  would  be  $910.99.  Therefore,  all  the  work 
performed  under  Dorgan's  superintendence,  had  it  been 
performed  by  free  labor,  would  have  been  worth  $9,348.07, 
but  having  been  almost  wholly  performed  by  convict  labor 
the  actual  cost  could  not,  even  at  $1  per  day  for  convicts, 
have  exceeded  $8,000.  It  also  appears  that  there  were 
plans  and  details  prepared  for  which  it  is  claimed  $350  were 
paid.  There  was  some  stone  on  hand,  the  amount  thereof 
does  not  clearly  appear.  It  could  not  have  been  very  large, 
however,  because  Hopkins,  after  he  became  superintend- 
ent, purchased  stone  of  Atwood  &  Co.,  as  heretofore  stated, 
to  the  amount  of  $1,837.35.  At  the  time  Dorgan  ceased 
to  be  superintendent  all  the  stone  that  was  supposed  to  be 
necessary  was  sufficient  to  complete  the  east  wall  and  to 
raise  the  north  wall  to  the  same  height  as  the  south  wall. 
But  suppose  we  estimate  the  stone  on  hand  at  $2,000  and 
the  value  of  the  south  wall  at  $10,000,  and  the  aggregate  of 
the  work,  had  it  been  performed  by  citizen  labor,  would  be 
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$13^260.  which  would  include  everything,  and  for  this  Dor- 
gan  bad  received  $32,100,  and  as  there  were  no  funds  in* 
the  treasury  the  amounts  were  drawing  interest  at  seven 
per  cent  But  the  work  on  the  south  and  east  walls  was 
almost  wholly  performed  by  convict  labor.  The  testi- 
mony shows  that  convicts  would  perform  from  one-half  to 
two-thirds  as  much  labor  as  was  performed  by  citizens.  So 
that  the  actual  cost  of  the  wall,  including  superintendence, 
must  have  been  very  much  less  than  the  above  estimate. 

In  March  or  April,  1892,  after  Hopkins  was  appointed 
superintendent,  he  removed  the  cap-stones  from  the  top  of 
the  north  wall,  when  it  was  discovered  that  there  were  no 
binders  in  the  wall  and  that  the  mortar  possessed  no  adhe- 
siveness— ^waa  worthless,  and  that  it  would  be  unsafe  to 
build  on  it  The  respondents  were  thereupon  consulted 
and  found  it  necessary  to  consent  to  the  tearing  down  of 
the  wall  and  rebuilding  the  same,  and  this  was  done  under 
Hopkin's  direction.  Dorgan  had  nothing  to  do  with  this 
or  putting  on  the  roof,  and  all  evidence  as  to  the  cost  and 
value  of  the  north  wall,  roof,  etc.,  are  not  in  issue  in  this 
case,  nor  of  the  building  as  it  now  stands,  as  there  is  no 
charge  against  Hopkins.  Dorgan  returned  to  Hopkins 
the  sum  of  $6,331.15.  Dorgan  has  received  and  has  re- 
tained $25,768.85.  The  state  was  charged  $1  per  day  for 
the  convicts,  although  other  contractors  paid  but  forty 
cents.  It  was  alleged  that  the  state  had  the  choice,  and 
that  the  men  selected  for  the  state  were  experienced  stone 
masons,  and  therefore  more  valuable  than  the  average  con- 
vict This  is  shown  to  be  true  of  eight  or  ten  of  those 
employed,  but  not  generally. 

M.  D.  Welch,  president  of  the  Western  Manufacturing 
Company,  testified  that  he  employed  ordinarily  about  one- 
half  of  the  convicts. 

Q.  Tou  have  practically  carte  blanche  as  to  selection  of 
the  men? 

A.  Yes,  I  have. 
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Q.  You  have  your  pick  of  the  meo  in  the  penitentiary? 

A.  Welly  that  is  to  say,  I  don't  take  cripples  or  diseased 
men  if  I  can  help  it,  nor  short  time  men. 

Q.  Yon  take  long  time  men — good,  strong,  healthy  fel- 
lows? 

A*  Yes,  in  my  business  I  want  to  pick  a  man  that  wlieu 
he  gets  familiar  with  the  work  he  will  be  worth  something. 
It  takes  some  time  to  learn  them. 

He  also  testifies  that  he  pays  forty  cents  per  day  for  each 
convict  employed,  and  furnishes  them  tobacco,  candles, 
chewing  gum,  etc,  in  addition.  The  wages  paid  by  him 
appear  to  be  the  ordinary  wages,  and  the  proof  fails  to 
show  that  on  any  contract  that  continued  for  a  considerable 
time  were  greater  wages  paid. 

There  are  charges  that  more  days'  work  were  charged  to 
the  state  than  were  rendered.  That  some  such  were  charged 
there  is  no  doubt,  but  the  extent  of  such  charges  cannot  be 
determined,  although  the  amount  paid  was  oonsiderable. 
There  would  seem  to  be  no  reason  why  the  state  should 
be  charged  for  labor  not  performed  or  a  greater  rate  than 
forty  cents  per  day,  and  with  a  capable,  intelligent,  disin- 
terested superintendent  of  the  work  and  proper  effort  of 
the  respondents,  fictitious  services  would  not  have  been 
charged,  and  no  more  would  have  been  paid  for  the  con- 
victs who  worked  for  the  state. 

The  appointment  of  Dorgan,  whose  interests  were  alto- 
gether with  Mosher,  is  entirely  unjustifiable.  If  the  board 
was  busy,  as  it  claims  to  have  been,  there  was  all  the  more 
necessity  for  the  appointment  of  a  capable,  disinterested 
superintendent  who  could  be  relied  upon  to  look  after  the 
business  and  interest  of  the  state.  No  ordinarily  prudent 
man  would  have  appointed  Dorgan  to  fill  the  position  of 
superintendent  nor  placed  in  his  hands  tens  of  thousands 
of  dollars;  and  it  is  not  surprising  that  the  state  has  suf- 
fered serious  loss.  It  seems  that  Hastings  was  absent  when 
Dorgan  was  apjK)inted;  that  he  had  selected  a  disinterested 
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person  named  Davey  and  had  promised  him  the  position. 
But  after  his  return  he  visited  the  penitentiary  and  claims 
to  have  found  everything  satisfactory  and  right,  and  con- 
ohided  to  retain  Dorgan.  No  man  can  serve  two  masters, 
and  this  case  has  proved  no  exception  to  the  rule. 

That  there  were  frauds  in  the  flour  contract  there  is 
no  doubt j  but  the  extent  of  such  frauds  it  is  difficult  to  de- 
termine. Thus,  in  January  and  February,  1892,  the  flour 
was  weighed,  it  is  claimed,  and  the  only  record  preserved 
was  the  stubs  of  the  weigh  checks,  and  they  are  lost  There 
is  also  proof  that  the  drayman  was  in  the  habit  of  leaving 
a  number  of  sacks  of  flour  at  a  designated  place  on  the 
way  to  the  asylum. 

The  charges  under  these  heads  are  fully  sustained. 

2.  It  appears  that  while  Dorgan  was  possessed  of  the 
money  in  question,  he,  at  the  request  of  the  respondents, 
paid  to  Hopkins  $200  to  enable  him  and  Elder  Howe  to 
visit  the  prison  congress  at  Pittsburgh,  Pennsylvania. 
Soon  afterwards  the  board  received  from  him  $500  of  the 
money  belonging  to  the  state  to  pay  the  expenses  of  a  visit 
to  various  points  to  enable  them  to  choose  the  best  cells. 
This  was  charged  to  the  cell  house  fund.  These  appropria- 
tions are  justified  upon  the  ground  that  the  state  would  be 
benefited  thereby,  and  that  therefore  it  was  a  proper  ex- 
penditure. 

Section  22,  article  3,  of  the  constitution,  provides:  ''No 
allowance  shall  be  made  for  the  incidental  expenses  of  any 
state  officer,  except  the  same  be  made  by  general  appro- 
priation and  upon  an  account  specifying  each  item.  No 
money  shall  be  drawn  from  the  treasury  except  in  pursa- 
ance  of  a  specific  appropriation  made  by  law  and  on  the 
presentation  of  a  warrant  issued  by  the  auditor  thereon, 
and  no  money  shall  be  diverted  from  any  appropriation 
made  for  any  purpose  or  taken  from  any  fund  whatever, 
either  by  joint  or  separate  resolution.  The  auditor  shall, 
within  sixty  days  after  the  adjournment  of  each  session  of 
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the  l^islatare,  prepare  and  publish  a  fall  statemeDt  of  all 
moneys  expended  at  such  session,  specifying  the  amount  of 
each  item,  and  to  whom  and  for  what  paid.''  This  pro- 
vision declares  that  ^'  No  money  shall  be  drawn  from  the 
treasury  except  in  pursuance  of  a  specific  appropriation 
made  by  law  and  on  the  presentation  of  a  warrant  issued 
by  the  auditor  thereon.''  The  legislature  makes  appro- 
priations. It  is  for  it,  composed  as  it  is  of  the  representatives 
of  the  people,  to  say  what  is  for  the  interest  of  the  state 
and  requires  the  expenditure  of  money.  Unless  it  grants 
the  authority  there  is  none.  If  an  officer,  or  a  number  of 
them,  can  take  $1  without  an  appropriation  and  be  justi- 
fied in  doing  so,  he  or  they  may  take  all  that  there  is  in 
the  treasury  if  in  their  view  the  state  will  be  benefited 
thereby.  Money  taken  without  an  appropriation  is  taken 
not  only  without  law  but  in  defiance  of  it,  and  if  the  prin- 
ciple is  once  established,  would  lead  to  gross  frauds  and 
peculations.  Suppose  trustees  having  the  care  of  property, 
and  were  receiving  the  rents  and  profits,  should  desire  to 
visit  distant  points  to  enable  them  to  administer  the  estate 
with  wisdom  and  prudence  and  thereby  benefit  it,  could 
they  charge  this  expense  upon  the  owner  or  beneficiaries 
without  their  consent  lawfully  expressed?  No  more  can 
they  do  so  in  this  instance.  The  state,  through  its  legis- 
lature, must  give  its  assent  to  an  expenditure,  otherwise 
the  party  must  pay  it  out  of  his  own  pocket.  No  voucher 
was  filed  with  any  officer  showing  the  amount  expended, 
nor  any  attempt  to  comply  with  the  law.  In  addition, 
this  cell  house  is  not  ready  for  the  cells  even  now;  there- 
fore, there  was  no  emergency.  But  under  no  view  of  the 
case  can  the  expenditure  be  justified,  and  the  fact  that  in 
one  or  two  previous  instances  such  expenditures  were  made, 
which  do  not  seem  to  have  been  known,  but  tend  to  show 
the  lax  methods  that  seem  to  have  prevailed  with  the  board 
wherever  the  expenditure  of  money  was  concerned.  It 
also  appears  that  the  legislature  made  an  appropriation  of 
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$1,000  for  the  traveling  expensee  of  the  board.  It  is  true 
Mr.  Allen  testifies  that  $500  of  this  sain  had  been  ex- 
pended. He  also  testifies  that  all  the  members  had  passeSi 
so  their  railroad  far«  was  nothing.  So  far  as  he  stated  the 
visits  to  the  various  institutions  by  the  board,  the  expendi- 
tures should  not  have  exceeded  $100,  and  probably  did  not. 
If  the  board  desired  to  travel  on  official  business  it  would 
seem  that  this  was  the  fund  for  that  purpose.  It  appears 
also  that  Dorgan  used  $234  to  reset  the  boilers  in  the 
prison,  a  chai^  which  properly  belonged  to  Mosher,  and 
should  have  been  paid  by  him. 

In  addition  to  the  ordinary  provisions  in  appropriation 
bills,  that  of  1891  contained  the  following: 

"  Sec.  3.  Each  state  officer  and  each  board  entitled  to 
draw  against  the  appropriation  provided  for  in  this  act 
shall  keep  an  itemized  account  of  all  expenditures  made 
by  them  and  report  the  same  with  vouchers  to  the  finanoe 
committee  of  the  next  legislature,  and  no  officer  of  institu- 
tions and  no  state  officer  shall  incur  any  indebtedness  be- 
yond the  amount  appropriated  in  this  bill  except  to  prevent 
disaster." 

The  testimony  shows  that  the  respondents  made  no  at- 
tempt to  comply  with  these  provisions.  The  charges  are 
fully  sustained. 

3.  The  testimony  tends  to  show  that  gross  frauds  were 
committed  in  the  delivery  of  coal  at  the  Lincoln  insane 
asylum.  The  respondents  claim  to  have  been  ignorant  of 
these  frauds  until  about  September,  1892.  .  It  appears 
that  from  the  1st  day  of  October,  1890,  to  the  26th  day 
of  March,  1891,  the  Whitebreast  Coal  &  Lime  Company 
furnished  coal  for  the  asylum  and  was  allowed  therefor 
the  sum  of  $11,551.95.  To  cover  this  claim  an  appropri- 
ation of  $12,000,  or  so  much  thereof  as  might  be  necessary, 
was  made,  and  the  claim  was  certified  to  the  auditor  by  the 
respondents.  The  coal  was  alleged  to  have  been  delivered 
on  the  cars  at  asylum  switch,  but  the  number  and  initials 
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of  the  cars  on  which  it  was  alleged  the  coal  was  delivered 
ar^  oot  eiven  in  a  sinccle  instance.  . 
'  Dr.  Knapp  testifies,  in  effect,  that  he  did  not  believe  the 
atnonnt  of  coal  charged  had  been  delivered.  His  book- 
kee|)er  testified  to  substantially  the  same  facts.  Neither  of 
then!i^  however^  communicated  their  suspicion  to  the  re- 
spondents. Knapp  afterwards  approved  the  vouchers  dfad 
they  were  approved  by  the  Respondents  -and  the  warraht' 
issu^.  Tlie  fact  that  an  appropriation  had -been  made'*to 
pay  for4faiseoal  was  not  ah  adjudication  of  the  claim,  as 
the  fegislatnre  cannot  adjudicate  claims.  {State  v.  Babboekf 
22  Neb.,  38.)  The  very  largo  amount  of  coal  charged — 
sufficient  to  have  supplied  all  the  asylums  in  the  state  for 
the  timecharged — certainly  should  have  put  the  respondents 
upon  inquiry.  The  reports  for  coal  from  the  other  public 
institutions  were  before  them,  and  unless  fraudulent  vouch- 
ers were  sent  in  from  them  also,  of  which  there  is  no  claim, 
a  ix)fh])af ison  shoukl  have  shown  the  fraud.  No  ezamiila- 
tion  was  made,  however.  A  specimen  is  seen  in  a  voucher 
for  July,  1891,  as  follows :  .      .      • 

•  "  General  Fund. 

"State  of  Nebraska,  Hospital,  for  the  Insane, 

"To  Whjtebreast  Coal  &  Limb  Co.,  Dr. 
July    4,    32,000  pea,  at  f  1.72 $27  52 

6,  40,000  pea,  at  $1.72 34.40 

7,  2,050  Canon,  at  $6.90 7  07 

8, 112,000  pea,  at  $1.72 gis  32 

10,  82,000  lump,  at  $2.59 106  19 

10,  41,000  pea,  at  $1.72 35  26. 

11,  40,000  lump,  at  $2.59 51  80. 

14,  41,000  Jump,  at  $2.59 58  09 

'14,    40,000  pea,  at  $1.72 34  40 

16,      2,720  Canon,  at  $6.90 9  38 

16,    40,000  pea,  at  $1.72 84  40 

,        20,    86,000  lump,  at  $2.59.. 11137 

22,      2,680  Canon,  at  $6.90 9  24 

»        18     . 


^ 
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July  23,    42,000  lump,  at  $2.59 $54  39 

24,  112,000  pea,  at  $1.72 96  82 

25,  70,000  pea,  at  $1.72 60  20 

28,  104,000  pea,  at  $1.72, 89  44 

$910  79 
^^  I  horeby  certify  that  the  above  account  is  for  supplier 
actually  furnished  the  above  named  institution. 
''  (Sign  here.)         Whitebreast  Coal  &  Like  Ck>. 

"  Jno.  T.  Doboan. 

^'  Examined  and  adjusted. 

it  -_— « 

^* Auditor  Public  AccounU. 

"  Per ,  Deputy. 

"Approved : 

it  _^_. 

**  Secretary  of  Stale. 

"  Per ,  Dep^dy. 

'*  Received  of  T.  H.  Benton,  auditor  of  public  accounts^ 

warrant  No. 

"  (Sign  here  also.)       Whitebreast  Coal  A  Limb  Co. 

"Jno.  T.  Dobgak* 

"  Duplicate. 
"Hospital  for  the  Insane, 

"  Lincoln,  7-31, 1891. 
"I  certify  that  the  within  account  is  just  and  correct  and 
that  it  is  a  proper  and  necessary  expense  and  has  not  been 
paid.  W.  M.  Knapp,  Superintendent 

"Examined  and  approved  Augusts,  1891,  by  the  board 
of  public  lands  and  buildings,  and  account  to  be  charged  to 
appropriation  for  fuel  and  lights. 

"  J.  C.  Allen,  , 

**8eeretary.  PresidenL^' 

Indorsed :  "  Nebraska  Hospital  for  the  Insane,  Lincoln^ 
Nebraska.  Voucher  No.  .  $910.79.  Warrant  is- 
sued on  account  of  fuel  and  lights  to  Whitebreast  Coal  A 
Lime  Co.  T.  H.  Benton, 

*' Auditor  of  Publie  Accounts,^ 
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BeitBy  Weaver  &  Co.  seem  to  have  adopted  the  White- 
breast  style  of  vouchers  in  November,  1891.     The  voadier 

fi>r  December,  1891,  is  as  follows : 

"  General  Fond. 

^State  of  Nebraska,  Hospital  for  the  Inbane, 

"  To  Bbttb,  Weaver  A  Co.,  Dr. 

To484,500  tons  pea,  $1.70 $738  23 

313,120  tons  lamp,  $2.70 846  73 

14,780  tons  Oanon,  $6 86  33 

$1,671  28 
''Approved  Jan.  4,  1892/' 

Other  voachers  in  that  form  were  approved. 

Contracts  for  coal  were  let  everj  three  months  and  the 
Whitebreast  Coal  &  Lime  Company  and  Betts,  Weaver  A 
Co.  seem  to  have  monopolized  the  business.  From  Oc- 
tober 1, 1890,  to  December  31,  1891,  and  the  month  of 
February,  1892,  the  amount  of  coal  alleged  to  have  been 
delivered  to  the  asylum  at  Lincoln  was  17,551,907  pounds, 
and  the  amount  actually  received,  so  far  as  the  evidence 
shows,  was  7,689,600  pounds,  leaving  a  shortage  of  9,962,- 
307  pounds,  which  cost  $12,855.47.  The  proof  fails  to 
show  that  the  respondents  in  any  manner  profited  by  these 
frauds. 

The  respondents  introduced  evidence  tending  to  show 
that  last  October  they  submitted  the  whole  matter  to  the 
grand  jury  of  Lancaster  county,  and  thereby  sought  to 
bring  the  guilty  parties  to  justice.  It  is  but  fair,  however, 
to  state  that  Governor  Boyd  requested  them  to  lay  the  mat- 
ter before  the  grand  jury,  and  it  is  evident  that  the  matter 
had  acquired  such  publicity  it  could  not  be  avoided.  On 
this  trial  they  in  efiPect  deny  the  frauds,  or  that,  if  such  ex- 
isted, they  had  any  notice  thereof  in  any  form  and  there- 
fore are  not  chargeable  therewith.  They  seem  also  to 
exhibit  no  very  friendly  sentiments  towards  the  witnesses 
by  whom  these  frauds  were  proved,  and  certainly  show 
no  disposition  to  aid  in  procuring  proof  of  the  same. 
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..  Some  reljanoe  is  placed  on  the  approral  of  the  asylum 
officers  bj  the  governor  in  his  message  of  Januarj,  1891^ 
This,  no  doubt,  is  entitled  to  oonsiderable  weight,  but  it 
could  not  in  any  manner  excuse  the  respondents  from  the 
excise  of  reasonable  care  in  the  examination  of  the  asy- 
lum vouchers.  In  addition  to  this,  the  land  commissioner 
in  December,  1890,.  in  his  report  to  the  governor, ^whicb' 
ts  in  evidence,  says  (p.  86):  ^' Under  the  existing  system  of 
fiirhishing. supplies  the  appropriation  funds  ^re  tOQ  fre- 
quently used  in  keeping  with  that  conception  of  charity 
which  declares  that  it  *  hid'eth  a  multitude  of  sins/  Items 
for  luxuries,  privileges,  and  conveniences  that  are  alone 
enjoyed  by  the  officials  and  their  friends  are  ioo  often 
cidaked  in  a  claim  for  ^  board  and  clothing,  fuel  and  lights,' 
tit  s(lme  one  of  the  other  necessary  funds  appropriated  for 
maintenance  of  the  institution." 

'  It  is  contended  by  the  respondents  that  the  business  in 
their  respective  offices  has  so  increased  that  it  is  impossible 
to  give  attention  to  many  of  the  details  of  business  that 
'come  before  them 'and  therefore  they  are  excusable.  It 
IS  true  there  is  a  large  amount  of  business  in  each  of  the 
offices  named.  This  is  a  large  and  growing  state  and  busi-^ 
^nesB  in  all  departments  is  constantly  increasing.  In  the 
office  of  the  land  commissioner,  however,  there  are  teh 
clerks  and  one  deputy,  which  with  the  principal  make 
twelve  persons.  In  the  office  of  the  secretary  of  state,  one 
deputy  and  two  clerks,  four  persons  in  all.  In  the  attor^ 
ney  general's  office,  one  deputy  and  stenographer.  If  these 
officers  need  additional  assistance,  if  they  will  present  their 
claim  to  the  l^islature^  through  the  governor,  no  doubt 
the  desired  increase  would  be  granted.  These  facts  must 
be  known  to  the  respondents,  and  as  no  such  application 
was  made  it  must  be  because  it  was  not  considered  neces- 
*  sary.  The  business  of  the  state,  however,  mi^t  be  con- 
(hicted  in  a  reasonably  prudent  and  careful  manner,  other- 
wise the  result  would  be  chaos.     Suppose  a  merchant  or 
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business  man  should  urge  the  want  of  time  to  look  after 
his  business  and  therefore  neglected  it,  the  result  would  notf 
be  uncertain.     No  defense  of  this  kind  can  be  entertained.* 

4.  Are  these  acts  ground  for  impeachment?  Section  5>^ 
article  6,  of  the  constitution  provides:  ^'All  civil  officers 
of  this  state  shall  be  liable  to  impeachment  for  any  misde- 
inea'nor  in  oiBce.'^  It  maj  be  well  to  inquire 'first  what 
are  the  duties  of  public  oBScers?  Each  one,  before  enter-' 
ing  upon  his  duties,  is  required  to  take  an  oath  that  he  will 
''-feithfully  and  impartially  perform  the  duties  of  his  office 
aoeoniing  to  law,  and  to  the  best  of  his  ability.''  An  offi-' 
oer  is  bound  to  exercise  ordinary  care  ;  such  care  as  an  or* 
dinarily  prudent  man  would  exercise  in  the  management  df 
his  own  affairs.  The  res|M>iKlent4  are,  to  quite  an  extent^ 
trustees.  Tliey  let  contracts  and  certify  claims  each  yeaf 
to  the  amount  of  nearly  f  1,000,000.  Now  shall  this  work' 
be  performed  faithfully  to  the  best  of  the  ability  of  each  aid' 
he  has  sworn  to  do,  or  shall  it  be  neglected  and  no  examP 
nation  made?  '  '^ 

There  is  considerable  conflict  in  the  authorities  as  U^ 
what  constitutes  an  impeachable  offense.  Under  the  oom^* 
icon  law,  the  grounds  of  impeachment  are  ''hrgh  criineat 
And  misdemeanors."  In  a  number'of  cases  under  this  law! 
it  has  bten  held  that  the  cause  of-  accusation-  tnust  be  W 
crime  punishable  under  the  criminal  law.  In  England^ 
idipeachment  has  been  to  some  extent  coni^idered  as  a  inoder 
of  trial  to  punish  crime,  although  a  judgment  of  guilty  wa^ 
to  bar  to  an  indictment  and  conviction  for  the  same  uffen^i 
In' this  country,  while  some  of  the  cases  hold  tliat  to  oon^' 
stitute  an  impeachable  offense  it  must  be  such  as  coufld 
b&  puhislied  under  the  criminal  law,  yet  in  the  inajority  of 
cases  it  is'held  that  this  requirement  is  unneces>'ary,  abd 
we  are  constrained  to  adopt  the  latter  view.  Judge  Law^ 
rence,  in  6  Am:  Law  Reg.,  649,  in  discussing  the  meaning 
of  the  Word,  says :  ^^Tlie  word  '  misdemeanor'  has  a  common 
hiWy  a  parliamentary,  and  a  popular  sense.     In  a  parlia- 
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meatary  sense,  as  applied  to  offioera,  it  means  maladminis- 
tration or  misoonducty  not  necessarily  indictable/'  ^'  De- 
meanor is  conduct'^  and  misdemeanor  is  misconduct  in  the 
business  of  his  office.  It  must  be  in  matters  of  importance 
and  be  of  a  character  to  show  a  willful  disregard  of  duty. 

Now  do  the  acts  above  recited  constitute  misconduct  in 
office?  We  are  not  without  authorities  in  this  state  on 
that  point.  Thus  in  Minkler  v.  State,  14  Neb.,  181,  a 
county  surveyor,  who  acted  on  the  honest  belief  that  he  had 
a  right  to  remove  section  corners  erected  by  the  govern- 
ment to  conform  to  the  field  notes,  was  found  guilty  of  mal- 
administration of  his  office  and  was  removed.  In  State  v. 
OlcBon,  16  Neb.,  247,  the  relator  was  removed  from  the  of- 
fiee  of  shcriiT  for  official  misdemeanors  and  the  judgment 
was  affirmed.  It  is  true  the  principal  question  in  thia 
court  was  the  jurisdiction  of  the  county  commissioners  to 
try  the  cause,  but  the  character  of  the  offense  was  also  to 
some  extent  involved.  In  State  v.  Meeker,  19  N^.,  444, 
the  respondent  was  removed  from  office  by  the  county 
board  of  Saline  county  for  certain  alleged  violations  of 
the  law,  and  while  an  appeal  was  pending  this  court  com- 
pelled him  to  deliver  over  the  books  of  the  office  to  the 
person  appointed  in  his.stea.d  In  these  cases  there  was  no 
hesitancy  on  the  part  of  this  court  to  hold  that  tliese  judg- 
ments of  removal  were  valid.  Among  the  grounds  meu-^ 
tioned  in  the  statute  for  removal  from  office  are  habitual  or 
willful  neglect  of  duty.  (Comp.  Stats.,  ch.  18,  art  2,  sec. 
1.)  An  examination  of  the  constitutional  provisions  of  a 
number  of  the  western  states  will  show  that  misdenieanor 
is  cause  for  impeachment.     Thus : 

Section  1,  article  7,  of  the  Wisconsin  constitution  pro- 
vides for  impeaching  ''all  civil  officers  of  this  state  for  cor-, 
rapt  conduct  in  office,  or  for  crimes  and  misdemeanors." 

Section  7,' article  6,  of  the  constitution  of  Indiana  de- 
clares that  ''All  state  officers  shall  for  crime,  incapaoity,  or 
negligence  be  liable  to  be  removed  from  office  either  by  im- 
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peadimeot,  *  *  *  or  by  a  JMot  resolution  of  the  gen* 
eral  afisemblj/' 

Section  30  of  the  constitution  of  Illinois  provides  that 
''The  general  assembly  may  for  cause  entered  on  the  jour- 
nals, upon  due  notice  and  opportunity  for  defense,  remove 
any  judge  upon  concurrence  of  three-fourths  of  all  the 
members  of  each  house.  All  other  officers  in  this  article 
mentioned  shall  be  removed  from  office  on  prosecution  and 
final  conviction  for  misdemeanor  in  office." 

Section  197  of  the  constitution  of  North  Dakota  pro- 
vides for  impeachment  for ''  misoondnct,  malfeasance,  crime, 
or  misdemeanor  in  office,  or  for  habitual  drunkenness,  or 
gross  incompetency."  Section  4,  article  16,  of  the  consti- 
tution of  South  Dakota  is  the  same. 

Section  28,  article  2,  of  the  constitution  of  Kansas  pro- 
vides for  impeachment  for  any  misdemeanor  in  office. 

Section  20,  article  3,  of  the  constitution  of  Iowa  pro- 
vides ''for  impeachment  for  any  misdemeanor  or  malfea- 
sance in  office." 

The  constitution  of  Colorado  specifies  ''high  crimes  or 
misdemeanors  or  malfeasance  in  office."  (Sec.  474.) 

Other  states  provide  for  substantially  the  same  caoses. 

The  provision  in  the  constitution  of  this  state  is  broader 
than  that  of  any  of  the  states  named  except  Kansas.  Un- 
der our  constitution  any  gross  misconduct  in  office  is  cause 
for  impeachment.  It  would  be  a  violation  of  the  oath  of 
office  and  of  the  officer's  duty.  In  that  respect  our  con- 
stitution is  much  broader  than  the  common  law  term  "high 
crimes  and  misdemeanors."  But  even  at  common  law  the 
offense  need  not  necessarily  be  a  crime  punishable  by  the 
criminal  law.  Alexander  Hamilton,  in  No.  66  of  the 
Federalist,  says:  "The  subjects  of  its  jurisdiction  are  those 
offenses  which  proceed  from  the  misconduct  of  public  men, 
or,  in  other  words,  from  the  abuse  or  violation  of  some 
public  trust.  They  are  of  a  nature  which  may  with  pe- 
eoliar  propriety  be  denominated  political,  as  they  relate 
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chiefly  to  injuries  done  immediately  to  the  society  itself.? 
Hamilton's  views  are  generally  adopted  in  this  country.  • 
'  In  the  early  part  of  the  present  century  impeachment 
was  the  ordinary  mode  of  removing  objectionable  officers; 
Thus,  in  Massachusetts  and  some  other  states,  countjr 
officers  and  even  justices  of  the  peace  were  impeached* 
In  many,  if  not  all,  of  the  states  at  the  present  time  the 
iktatutes  provide  for  a  simple,  direct  proceeding  in  an  action 
in  the  courts  in  the  nature  of  impeachment  against  certain 
officers  who  are  guilty  of  misconduct  in  office ;  and.impeach- 
ment  is  but  one  of  the  remedies  for  that  purpose,  and  in 
this  state,  as  applied  to  a  state  officer,  is  the  sole  remedy^ 
The  causes,  however,  which  would  catise  the  removiil  of  .a 
county  officer  on  the  ground  of  misconduct  in  office  would 
seem  'to  be  sufficient  against  a  state  officer.    , 

The  claim  that  there  was  no  willful  disregardiof  law  io 
the.^penitentiary  cell  house  is  clearly  shown  to  be  un- 
founded. The  respondents'  duty  to  the  state  was,  in  Uie 
first  instance,  to  appoint  a  capable,  efficient  superintendent 
who  would  protect  the  right's  of  the  state ;  second,  see  that 
the  state  received  as  fair  treatment  as  other  contractors/ in 
the  employment  of  convicts,  and  purchase  of :  materials, 
and  to  exerciee  a  general  supervision  over  the  work;,  and 
third,  to  permit  no  money  to  be  drawn  except  on  ocigiiial 
vouchers  of  the  persons  primarily  ^enti tied  to  the  money:  oi 
their  assignees.  In  all  these  respects  there  was  a  failure  to 
discharge  their  duty.  Their  claim  that  they  Jstiew  nothing 
ngaiiist  Dorgaii  is  entitled  to  no  weight  whatever.  They 
xlid  know  that  he  represented  the  party  who  could  and 
'|.r6hably  would  profit  by  his  being  superintendent.  In^ 
tlcKl  the  argument  that  they  were  able  to  hire  him  cheaper 
thaii;  a  disinterested  party  is  an.  admission  of  his  unfitness, 
;is  it  shows  that  he  was  drawing  full  pay  for  his  services 
rfrom  Moslier  at  the  same  time.  In  addition,  to  these  faots^ 
each  allowance  of  an  estimate  without  a  voucher  was  a  vi^ 
x)!aUon  of  a  duly  by  the  respondents  by  which  they  wrongip^ 
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fully  and  willfully  permitted  Dorgan  to  draw  money  firbitt 

the  treasury.  .J 

Some  attempt  W68  made  to  prove  usage  as  a.defepae  tp 

some  or  all  of  these  charges.     But  the  authorities  are  uai-7 

form  that  usage  cannot  be  proved  to  contradict  the  eZ"^ 

pressed  terms  of  a  contract  or  where  it  would  result  in 

violating  some   positive  requirement  of  statute.  (Rogers; 

Expert  Test.,  271-272,  and  cases  cited.)    It  is  very  clear 

that  proof  of  usage  cannot  be  considered^  otherwise  W0 

might  be  asked  to  sanction  the  practice  at  asylum  switch. 

Considerable  stress  is  laid  upon  the.  good  faith  of  th^  re-^ 

spondents  in  committing  these,  acts.     This  question  was 

before  this  court  ifi  Gobbey  v.  Burka,  11  Neb.,  161-162,  in 

ah  action  for* taking  illegal. fees.     It  is  said:  ^^The  penalty 

imposed  by  this  act  may  be  incurred  by  exacting  fees  which 

are-'supp6sed  at  the  time  to'  b«l  legally  demandab!e;   By  thi 

very  words  of  the  proliibitdj^y  clause  the  taking  is: the  gist 

of  the  offense.     Ignorance  ^f  the  law  wilL  not  excuse  jil 

any  case;  an<l  this  |)rifici|>le  isappHeable,  and  with^irresiati- 

1>Ie  force,  to  the  case  of  an  officer  selected  for  his  ca|]^acity 

tod  in  whom  ignorance  is  unpardonable.     The  very  aos- 

6eptauce  of  the  office  carries  withitaa  assertion  of  a  auffit 

bient  share  of  intelligence  to  enable  the  party  tp  follow,  a 

guide  provided  for  him  with  an  unusual  attention,  clearness^ 

and  precision.     On  any  other  principle  a  conviction  would 

seldom  take  place  even  in  cases  of  the  most  flagrant  abuse; 

for  prietexts  would  never  be  wanting.^^    It  may  be  said  that 

the  people  having  elected  these  men,  their  will  should  be 

res^6cted  and  they  should  not  be  ousted  for  the  offenses 

charged.     In  every  vote  I  have^iven  in  this  court  I  have 

ikvored  carrying  out,  as  far  as  possible,  the  will  of  the  peor 

pie- as  expressed  tlirough  the  ballot-box;  but  the^samecon- 

btitation  which  ptovides  for  the  election  of  officers  and  for 

adischarge  of  the- duties  of  the  officers  also  provides  fox 

deblisriHg^he  office  Vacant  in  case  of  serious,  willful  mis^ 

cbiiduet ;- in-other  words,  wh^re  the  officer  fails  to  faiths 
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fally  perform  the  trust  committed  to  his  lian<ls.  The  doc- 
trine has  been  applied  in  equity  from  time  immemorial. 
Thus,  if  a  trastee  misbehaves  in  any  way  to  the  detriment 
of  the  estate  he  may  be  removed.  {Ex  parte  Reytwids,  5 
Ves.,  707.)  So  if  he  refuse  or  neglect  to  execute  the  trost 
it  is  cause  for  removal.  {In  re  Mechanim  Bank^  2  Barb. 
[N.  Y.],  446 ;  De  Peyster  v.  Clendining,  8  Paige  [N.  Y.], 
295;  Perry )  Trusts,  sec.  41 9,  and  cases  cited.)  This  rule 
has  been  applied  by  this  court  against  inferior  officers  in  a 
number  of  instances.  Thus,  in  Broek  v.  HopkiiiSy  5  Neb., 
231|  it  was  held  that  a  clerk  of  the  district  court  was  liable 
for  damages  occasioned  by  his  negligently  and  carelessly 
taking  insuflScient  security.  While  if  he  exercised  a  rea- 
flonable  degree  of  care  in  the  performance  of  his  duty  he 
was  not  liable.  In  Fox  v.  Meaokam^  6  Neb.,  631,  it  was 
held  that  where  a  justice  of  the  peace  violates  the  law  and 
Abuses  his  authority  to  the  injury  and  damage  of  anotlter 
he  and  his  sureties  are  liable  on  his  bond  for  such  damages. 
I  know  of  no  reason  why  the  same  rule  which  would  hold 
a  county  officer  liable  for  damages,  or  guilty  of  an  offense 
for  which  he  might  be  removed  should  not  be  applied  to 
the  state  officers.  The  charge  in  both  cases  is  substantially 
the  same,  viz.,  misconduct  in  office.  If  a  county  officer  is 
guilty  no  one  will  urge  as  a  reason  £br  condoning  (he  of- 
fense that  the  accused  was  elected  to  the  office  and  that  the 
people  would  be  deprived  of  his  services  by  his  removal ; 
and  I  know  of  no  good  reason  why  the  same  rule  should 
not  be  applied  where  the  officer  is  elected  by  the  entire  state. 
It  is  said  the  respondents  acted  judicially  in  approving 
accounts  and  therefore  are  not  liable  for  their  acts.  The 
able  attorneys  for  the  respondents  made  no  claim  of  tiiis 
kind,  and,  tiicrerore,  it  is  evident  that  they  did  not  rely 
upon  it.  If  in  approving  accounts  they  act  judicially,  in 
order  to  protect  them  there  are  three  things  which  must 
concur:  First,  the  claim  must  be  one  they  are  authorized 
to  audit;  second,  it  must  be  presented  in  the  form  of  a  bill 
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or  voucher  showing  the  debt  and  what  it  is  for^  otherwise 
the  boaird  would  be  like  a  judge  paseiug  upon  a  matter  not 
before  him — such  as  a  matter  not  put  in  issue ;  and  third, 
the  statute  makes  it  their  duty  to  investigate  every  claim. 
The  protection  accorded  to  a  judge  against  a  private  action 
does  not  apply  when  he  is  on  trial  under  specific  charges 
of  impeachment  Even  a  judge  of  this  court  could  uot 
plead  protection  against  such  charges.  In  such  case  his 
conduct  and  general  manner  of  conducting  his  basinees 
may  be  inquired  into,  and  if  he  is  found  guilty  of  miscon- 
doct  on  any  of  the  charges  he  may  be  declared  guilty.  But 
no  judicial  officer  is  protected  when  he  exceeds  his  author- 
ity, and  these  respondents  very  clearly,  in  all  they  are 
charged  with,  acted  either  without  authority  of  law  or  iu 
excess  of  such  authority.  But  in  my  view  their  duties 
are  not  judicial.  In  the  proper  sense  they  do  not  allow 
aooounts.  They  merely  investigate,  or  should  investigate, 
the  vouchers  and  the  several  items  thereof  to  see  that  they 
conform  to  the  contract.  In  other  words,  the  duty  of  the 
board  is  to  let  contracts  in  a  specified  manner,  and  when 
vouchers  are  presented  under  such  contracts  which,  upon 
examination,  are  found  to  be  correct,  they  are  to  certify  the 
same  to  the  auditor.  The  certificate  is  not  a  final  order 
from  which  an  appeal  would  lie,  and  is  not  a  judicial  act. 
It  will  not  be  seriously  contended  that  an  officer  who  neg- 
ligently and  improperly  certifies  a  fraiululent  account  which 
it  was  his  duty  to  investigate,  or  who  unlawfully  draws 
money  from  the  treasury,  is  protected  from  the  consequencea 
of  his  acts,  and,  so  far  as  I  am  aware,  no  case  so  holds. 

The  rule  announced  in  this  case,  it  seems  to  me,  would  have 
protected  Tweed  from  prosecution.  Yet  we  know  that  he 
was  tried  and  convicted  for  obtaining  money  from  the  city 
of  New  York  upon  fictitious  claims  allowed  against  the 
city  by  the  proper  authorities,  and  suit  was  also  brought  in 
behalf  of  tlie  people  to  recover  the  money  so  obtained. 
In  People  t?.  Tioeedy  63  N.  Y.,  194,  the  petition  alleged 
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\h$t  Tw«ed  Wad  presldeotof  the  board  of  supervisors  of 
the  county  of;  New  York  and  *  *  *  *^ procured  vari-i 
€lU0  fictitious  claims  to  be  made  up,  purporting  to  be  lia- 
bilities^, amounting  in  the  aggregate  to  $6,1 98,957.869  spec- 
ified in  a  schedule  annexed,  which  were  presented  and  by 
the  procurement  of  said  conspirators  were  certified  to  by  the 
(hfee  Auditors  named/'  etc,  and  it  was  held  that'the  action- 
cO^ld  be  tnaintained. 

}  Pl*oof  was  introduced  on  behalf  of  the  respondents  to 
show  that  Dorgan,  Knapp,  and  others  had  given  bonds  to 

t\ve  state.     It  is  evident  that  none  of  these  bonds  will  covet 

■ »  • 

the  iK^tual  loss  to  the  state,  and  even  if  enforced  would  be 
fii^;  inadieqiiate  remedy.  But  the  giving  of  a  bond  by  an 
^fii^r  4oes  not  exempt  him  from  the  performance  of  his^ 
duty;  nor  relieve  those'  who  superintend  his  acts  from  w 
{bithful  supervision  of  the  same.  The  law  imposes  the 
^uty  of  supervision  with  "a  Tcasoiiable  degree  of  care.'*^ 
"^li^duty  of  an  offioer'is stated  by  Judg^  :Lak£  in  Brock 
t>>^\^ppkin8y8^*ay  thnt  iie  exercise  a  reasonable  d^ree  of 
ffiVii/ixi  the /performstnce  of:  his  duty.  It  seenis^to'  iue  the! 
y^^E^dehts  wholly  failed  in  the  performance  of  their  duties 
in! tt(j^  cases; specified  in  these  charges,  whereby  the  stsate 
dulringitht  ten  months  that  Doi^an  was  superintendent  lost 
a' -Jatge  j^u^  of  mohiby,  probably  not  less  than  $15,000; 
aqd!i|i234  for  resetting  the  boilers  whicii  was  riot  a  debt  6t 
tiie.^tote^  together  with  the  sums  drawn  by  Hdpkins  and 
How^  to' go  lo  Pittsburgh,  and  the  respondents  to  go  to  Sf. 
Lmis,  in  all  $934.  The  overpayments  fot  coal,  all  in  six- 
teen months,  exceed  $12,060.  An  ordinarily  prudent  mad- 
iBHpuld  :  have  required  the  vouchers  to  be  in  proper  form, 
giVinfi;  the  numbers  and  weights  of  the  several  cars.  There 
i^r^  telephones  in  all  of  the!  public  buildings  so  that  it 
y^Onld  have  taken  but  a  moment  to  make  the  proper  iii-> 
^airles  in  iregard  to  the  coal  and  protect  the  interest  of  the 
state,  btit  so  far  as  the  proof  shows  such  inquiries  wer^  riot 
mad^lin  la  single  idstanc6.     A  public  officer,  like  any  other 
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servant,  should  be  faithful  to  his  employer  to  see  that  in 
all  matters  under  his  control  the  master  shall  not  be  der 
frauded ;  in  other  words,  he  shall  be  faithful  to  hii^  |brust, 
not  as  an  eye  servant,  but  in  the  sight  of  God.  l^liat  is, 
in  effect,  the  oath  that  each  officer  takes  to  failUfblly  per- 
form his  duty.  Qor  public  ii^s^jtutioiia  shcH|ld  be  conducted 
on  business  principles  and  without  fear,  favor,  or  favoritism, 
iand  no  money  shoufd  be  drawn  from  the  treasury  except  iii 
strict  pursuance  of  law.  If  the  court  should  approVe  or 
even  condone  the  conduct  of  the  respondents  in  thes^  cases, 
the  influence  of  the  decision  will  be  felt  in  every  depart* 
ment  of  business  in  the  state  as  tending  to  weak^ri  the 
sense  of  faithfulness  of  public  officers  and  emplo^es^  and 
in  every  way  prove  detrimental  to  the  best  interests  of  so- 
ciiety.  Tliere  are  an  abundance  of  men  in  the  state  who 
can,  and  if  the  opportunity  is  given  by  their  ^ejeqtipn  to 
the  offices  filled  by  the  respondents  will^  faithfully Llook 
after  the  interests  of  the  state ;  and  as  the  respondents 'have 
failed  in  that  r^rd,  the  charges  are  well  taken  and  sl^ould 
be  sustained.  I  therefore  vote  guilty  as  charged.  I  fear 
the  result  of  thc^  decision,  if  adhered  to;  will  be*  to  open  a 
door  to  the  grossest  frauds  in  the  public  institutions  of  the 
state. 

A  number  of  the  witnesses^forthestate  testified  as  if  titi^er 

r 

constraint,  and  there  seemed  to  be  powerful  influences  af-^ 
fecting  some  of .  them  aside  from  the  immediate.  fri0ad9;of 
the  riespondents  at  work  ip  their  favor.  The  respondent^/ 
of  course,  are  not  responsible  for  these  influences,  but  it  ia 
iliy  du^  to  mention  them.  . 
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Ono  LoBECKy  Administrator,  appellant,  v.  Lee* 
Clarke-Andreesen  Hardware  Ck)MPANY  et 
Ai^.,  appellees. 

FiLSD  Juirs  <!,  1893.    No.  ITSOl 

1.  Pftrtaership:  SuBTiviNa  Pabtkebs:  Liabilitt  to  Ajooouht 
VOB  Good- Will  of  Fibm.  Upon  the  di«olation  of  a  partnor- 
■bip  Urm  by  the  death  of  one  of  its  memhers,  the  snrTiying  part- 
•ett  may  earry  on  the  same  line  of  bosiness  at  the  same  place 
■a  was  tranaaoted  the  flrm  basiaeaB,  withonl  liabilitj  toaoeovnt 
to  the  legal  leprafleotaiiTe  of  the  deceased  partoer  for  the  good- 
will of  aaid  firm,  in  the  abaenoe  of  their  own  agreement  to  the 
eontrarjr. 

%  :  8 alb  bt  Rxprbbentativb  of  Dbobasbd  Pabtnbb's 

INTBBEBT.  Where  the  legal  repreaentatiTo  of  a  deoeaaed  mem- 
ber of  a  partnership  firm,  na  aaeh,  withont  worda  of  limitation, 
Joina  in  the  aale  of  ail  the  atoek  and  fiztnrea  of  anch  firm  to 
the  anrviying  members  thereof,  each  legal  repreaentatiye  cannot 
maintain  an  action  against  snch  anrviyors  for  the  good -will  of 
•aid  firm  or  fi>r  any  portion  thereof! 

Appeal  from  the  district  ooart  of  Douglas  coantjr. 
Heard  below  before  Wakelet,  J. 

Oowin  A  JfcHugh  and  Gregory ,  Dojf  A  Dojf^  for  appel- 
lant: 

Gbod-will  is  a  proper  subject  of  sale  or  bequest  (Green- 
wood, Public  Policy^  p.  729.)  The  good-will  of  a  bus!- 
nees  is  property  and  held  and  treated  as  independent  of 
either  the  stock,  fixtures  or  place.  {Sheppard  v.  Boggs,  9 
Neb.,  258;  WaUingford  v.  Burr,  15  Id.,  204, 17  Id.,  137; 
Austen  v.  Boys,  4  Jurist  n.  s,  [Eng.],  719.)  The  good-will 
does  not  survive,  but  is  partnership  property;  if  not  dis- 
posed of  by  consent,  it  must  be  sold  like  other  partnerslnp 
effects.  (Dougherty  v.  Van  Nostrandy  1  Hoffman  Ch.  [N. Y.], 
68 ;  Lindley,  Partnership,  p.  443;  Hall  v.  Barrows,  4  De 
Gex,  J.  &  S.  [Eng.],  150*.) 
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The  good-will  of  the  firm  passed  to  the  sanrivora  of  the 
firm  OD  the  death  of  Fried.  The  plaintiff  had  no  interest 
therein.  (3  Kent,  Com.,  p.  64 ;  Hammond  «.  DaiugloBy  5 
Vea.  [Eng.],  639 ;  Farr  v.  Pmrcs^  3  Mad.  [Eng.],  74 ; 
Lemis  V.  Langdonj  7  Bim.  [Eng.],  421 ;  PavBona,  Part- 
neifahip,  pp.  274, 461 ;  BobertMim  v.  Qaiddingian,  28  Beav. 
[Eng.],  529.) 

btav,  a 

In  the  month  of  March,  1881,  Henry  J.  Lee,  0.  A. 
Fried,  E.  M.  Andreesen,  and  H.  T.  Clarke  entered  into  a 
written  agreement  wberebj  they  associated  themselves  as 
partners  under  the  firm  name  of  Lee,  Fried  &  Co.,  for 
the  purpose  of  dealing  at  wholesale  in  nails,  hardware,  and 
tinners'  stock.  This  partnership  business  was  to  commence 
in  March,  1881,  and  to  expire  January  1, 1883,  after  which 
it  continued  prolmbly  upon  the  same  terms  as  provided  in 
said  contract,  though  we  find  in  the  record  no  direct  evi- 
dence of  any  agreement  as  to  such  continuance.  The  busi- 
ness was  carried  on  by  the  firm  of  Lee,  Fried  A  Co.  until 
the  death  of  C.  A.  Fried,  which  occurred  August  16, 1887; 
indeed,  even  then,  matters  continued  as  before,  except  that 
Otto  Lobeck,  having  qualified  as  executor  of  the  estate  of 
C.  A.  Fried,  acted  in  place  of  said  decedent  On  the  30th 
day  of  December,  1887,  Henry  J.  Lee,  Henry  T.  Clarke, 
Edward  M.  Andreesen,  and  one  John  T.  Clarke  entered 
into  a  written  contract,  to  which  said  executor,  as  such,  was 
a  party,  of  which  contract  the  following  is  a  copy : 

"This  contract,  made  on  the  29th  day  of  December,  A.  D. 
1887,  by  and  between  the  surviving  partners  of  the  firm 
known  as  Lee,  Fried  &  Co.,  to-wit,  Henry  J.  Lee,  Henry 
T.  Clarke,  Edward  M.  Andreesen,  and  Otto  Lobeck,  ex- 
ecutor of  the  estate  of  C.  A.  Fried,  deceased,  parties  of  the 
first  part,  and  Henry  J.  Lee,  Henry  T.  Clarke,  Edward  M, 


160  NEBRASKA  REPORTS,         [Vol.  87 


Lobeck  ▼.  Lee-ClarkenAndreesen  Hardnmre  Co^ 


Andreesen^  and  John  T.  Clarke,  parties  of  the  second  part, 
witaesseth,  that  for  and  in  coiisideration  of  the  <k>teniints 
fay^relnafter  oontainedy  to!  be  kept  aind  performed  by  the;  re- 
^ective  parties  to  thb  contract,  the  parties  of  the  secpii<| 
pa;rt  agre^^to  form  a  corporation  prior  to  January  2,  A-jy^ 
^888,  to  be  khown  as  Lee-Cl^rke-Andre^sea  Hai^^w^re 
Company,  for  thef  piir|)ose  of  oonduptinga  general  haci^ 
)Tatie  bueioesBj  the  said  parties  of  the  first  part  agr^,  t¥^ 
sell  to  such  corporation  when  formed,  and  said  parties  of 
the  second  part,  as  such  corporation,  agree  to  buy  the  stock, 
fixtures,  and  good-will  of  the  business  owned  and .  obn- 
dttcted  by  thr  former  firm  of  Lee,  Fried  <&'Co.  at  the  mar- 
Jiet  value  thereof,  as  per  inventory  taken  between  Decem- 
ber 26  and  December  31,  A.  D.  1887;  said  stock  to  b^ 
inyei^toried  with  freight  added.  The  jsaid  parties  of  the 
fecpnd  \ysLTi,  as  such  corporation,  agree  tO  pay,  and  the  said 
parties  of  the  first  part  agree  to  accept  therefor,  stock  in  said 
corppration  at  par  value,  or  part  cash,  at  the  option  of  said 
porporation ;  said  transfer  to  take  place  January  1  or  2,  A. 
p.  1888.  The  said  parties  of  the  first  part  agree  to  pay 
all  outstanding  indebtedness  of  said  firm;  the  said  parties 
of  the  second  part,  as  such  corporation,  agree  to  make  col- 
lectipn  of  all  outstanding  accounts  of  said  old  firm  without 
$ost  to  said  parties  of  the  first  part,  unless  for  eztraordi- 
^ary  expenses,  such  as  attorney's  fees,  court  costs,  etc. ;  said 
collections,  when  made,  to  be  turned  over  to  said  parties  of 
the  first  part  or  an  authorized  representative,  and  to  be 
psed  on  paying  the  liabilities  of  the  old  firm  of  Lee,  Fried 
&  Co. ;  and  the  parties  of  the  first  part  agree  among  them- 
selves that  the  stock  in  said  corporation  received  in  pay- 
ment for  the  stock,  fixtures,  and  good-will  of  said  part- 
liei-ship  shall  be  apportioned  and  partitioned  among  the 
surviving  members  of  said  firm  and  the  executor  of  C.  A« 
Fried,  deceased,  according  to  tiieir  interest  in  the  partner- 
ship, as  the  same  may  appear  from  the  books  of  account  of 
said, partnership;  provided,  however,  that  if  the  said  Otto 
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Lol)eck,  executor  of  the  estate  of  C.  A.  Fried,  deceased, 
shall  elect  to  receive  money  in  liea  of  said  stock  for  the  in- 
terest of  his  decedent  in  said  partnership,  then  the  other 
members  of  said  partnership,  to-wit,  Henry  J.Lee,  Henry 
T.  Clarke,  and  Edward  M.  Andreesen,  shall  purchase  from 
said  Lobeck  the  amount  of  stock  in  said  corporation  to 
which  bis  decedent  would  be  entitled  as  a  member  of  said 
partnership,  at  its  par  value,  each  an  equal  one-third  of  said 
stock,  to  be  paid  therefor  in  money. 

'^  Witness  our  hands  this  30th  day  of  December,  A.  D. 
1887.  Lee,  Fried  &  Co., 

"Henry  J.  Lee, 
"Lee,  Fried  &  Co., 
"Henry  T.  Clarke, 
"Edward  M.  Andreesen, 
"Otto  Lobeck, 
^'Administrator  with  vnU  attached, 

"  Parties  of  the  First  Part. 
"  Henry  J.  Lee, 
"Henry  T.  Clarke, 
"Edward  M.  Andreesen, 
"John  T.  Clarke, 

"  Parties  of  the  Second  Part.^^ 
Consistently  with  the  terms  of  the  above  contract  the 
said  Henry  J.  Lee,  Henry  T.  Clarke,  Edward  M.  An- 
dreesen, and  John  T.  Clarke  organized  a  corporation  under 
the  name  of  Lee-Clarke- Andreesen  Hardware  Company, 
which  took  possession  of  the  entire  property  invoiced  as 
described  in  the  aforesaid  written  agreement  and  the  bill 
of  sale,  executed  January  16,  1888,  of  which  the  following 
18  a  copy : 

"Know  all  men  by  these  presents,  that,  for  a  valuable 
coDsideratiou,  we,  Henry  J.  Lee,  Henry  T.  Clarke,  and 
Edward  M.  Andreesen,  surviving  partners  of  the  late  firm 
of  Lee,  Fried  &  Co.,  have  bargained  and  sold,  and  by 
these  presents  do  bargain  and  sell,  unto  the  Lee-Clarke- 
14 
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ADdreesen  Hardware  Company  the  stock  of  hardware, 
warehouse,  and  fixtures  of  said  late  firm,  according  to  the 
inventory  taken  between  December  26  and  December  31, 
1887,  amounting  to  $198,436.75,  together  with  the  good- 
will of  the  business  of  said  late  firm.  To  have  and  to 
hold  the  said  property  and  good-will  unto  the  said  Lee- 
Clarke-Andreesen  Hardware  Company,  its  successors  and 
assigns,  forever.  This  bill  of  sale  being  made  in  execu- 
tion of  said  contract  dated  DcK}ember  29,  1887,  for  the  sale 
of  said  property. 

"Witness  our  hands  this  16th  day  of  January,  1888. 

"Lee,  Fbied  &  Co. 

"Edward  M.  Andreesen. 

"  H.  T.  Clarke. 

«  H.  J.  Lee." 
It  does  not  satisfactorily  ap})our  why  the  above  bill  of 
sale  was  not  signed  by  Otto  Lobeck  as  tlie  representative 
of  C.  A.  Fried,  for,  while  it  purports  to  be  made  to  carry 
into  execution  the  written  contract  of  date  December  29, 
1887,  in  which  said  Lobeck,  in  his  representative  capacity, 
appeared  as  one  of  the  parties  of  the  first  part,  he  seems 
by  common  consent  to  have  been  omitted  from  even  men- 
tion in  the  bill  of  sale.  It  might  be  inferable  from  the 
draft  of  date  December  31,  1887,  made  by  Otto  Lobeck^ 
as  administrator  of  C.  A.  Friedas  estate,  upon  the  firm  of 
Fried  &  Co.  in  favor  of  C.  O/ Lobeck,  for  $5,000,  that  the 
said  administrator  had  elected  to,  and  had  thereby  in  part 
consummated  his  said  election  to  withdraw  from  said  firm. 
If  this  satisfactorily  appeared,  the  determination  of  this 
appeal  would  be  much  simplified.  As  the  evidence  does 
not  explain  the  non-joinder  of  Lobeck  as  administrator  in 
the  bill  of  sale,  and  as  it  does  not  .point  to  sufficient  cer- 
tainty of  intent  to  warrant  placing  great  stress  upon  it,  the 
bill  of  sale  will  be  assumed  to  have  been  made  in  execu- 
tion of  the  contract  entered  into  on  December  29,  1887, 
and  upon  that  assumption  the  rights  of  the  parties  will  be 
considered  without  reference  to  said  draft. 
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This  action  was  brought  in  the  district  court  of  Douglas 
county  by  Otto  Lobeck,  as  the  representative  of  C.  A. 
Fried,  against  the  Lee-Clarke- Andreesen  Hardware  Com- 
pany, Henry  J.  Lee,  Henry  T.  Clarke,  and  Edward  M. 
Andreesen.  The  prayer  of  the  petition  was  that  said  de- 
fendants be  required  to  make  a  just  and  fair  inventory  and 
valuation  of  the  good-will  acquired  as  above  described, 
and  be  required  to  account  for  the  same,  either  by  the  is- 
suance of  stock  or  in  money,  as  to  the  court  should  seem 
equitable  and  proper,  and  for  such  other  and  further  relief 
as  to  the  court  might  seem  meet. 

The  answer,  in  addition  to  other  denials  which  need  not 
be  detailed,  denied  that  the  good-will  was  of  any  value,  but 
alleged  that  it  passed  incidentally  with  the  stock  of  goods 
purchased;  that  the  invoice  covered  such  good-will,  and 
that  by  said  executor  having  accepted  payment  on  account 
of  the  interest  of  the  estate  of  his  decedent  under  the  terms 
of  said  written  agreement,  he  was  estopped  to  make  claim 
for  the  value  of  the  good-will  of  the  firm  of  Lee,  Fried  & 
Co.  There  was  a  reply,  which  was  in  sijbstance  a  denial  of 
the  various  affirmative  matters  pleaded  in  the  answer. 

On  the  11th  day  of  February,  1891,  a  trial  was  had  to 
the  court,  upon  which  the  court  found  for  the  defendants 
and  adjudged  that  the  cause  be  dismi^^sed  for  want  of 
equity  and  that  said  defendants  recover  their  costs.  During 
the  trial  of  the  case  plaintiff  offered  to  show  the  value  of 
the  good-will  of  the  firm  of  Lee,  Fried  <&  Co.  as  a  fact  in- 
dependent of,  and  in  addition  to,  the  price  paid  for  the 
merchandise  of  said  firm  purchased  by  the  defendants. 
This  offer  of  evidence  was  refused,  and  in  various  ways 
the  questions  which  shall  now  be  considered  were  properly 
presented  for  adjudication.  These  involve  the  construction 
of  the  contract,  between  plaintiff  and  the  other  parties  to 
the  above  contract,  and  the  respective  rights  and  remedies 
of  such  parties,  with  reference  to  the  good- will  of  the  firm 
of  Lee,  Fried  &  Co. 
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Only  one  member  of  the  firm  of  Lee,  Fried  &  Co.  had 
died  at  the  date  of  the  above  contract,  and  his  executor, 
with  the  other  members  of  said  firm,  constituted  the  par- 
ties of  the  first  part  The  parties  of  the  second  part  were 
the  surviving  members  of  the  firm  of  Lee,  Fried  &  Co.,  and 
John  T.  Clarke.  The  subject-matter  of  this  contract  was 
''the  stock,  fixtures,  and  good-will  of  the  business  owned 
and  conducted  by  the  former  firm  of  Lee,  Fried  &  Co." 
The  price  to  be  paid  was  the  market  value  of  the  subject- 
miitter  of  the  contract,  to  be  determined  as  per  inventory 
therein  described  ;  said  stock  to  be  inventoried  with  freight 
added.  This  contract,  however,  did  not  contemplate  the 
purchase  by  the  parties  of  the  second  part,  as  individuals, 
of  the  subject-matter  thereof,  but  that  such  purchase  should 
be  made  by  tliem  as  a  corporation  to  be  formed  thereafter 
under  the  name  of  the  Lee-Clarke- Andreesen  Hardware 
Company.  Another  peculiarity  of  this  contract  was  in  the 
media  of  payment.  The  consideration  recited  was  the 
keeping  and  performing  of  certain  conditions,  which  were 
payment  either  wholly  or  partly  in  stock  of  the  corporation 
contemplated  at  its  par  value  and  the  balance  in  cash  at  the 
option  of  said  corporation,  and  the  payment  of  all  out- 
standing de&ts  and  the  collection  of  all  outstanding  accounts 
of  the  firm  of  Lee,  Fried  &  Co.  After  providing  for  pay- 
ments and  collections  as  above,  the  parties  of  the  first  part, 
Henry  J.  Lee,  Henry  T,  Clarke,  f^dward  M.  Andreesen, 
and  Otto  Lobeck,  executor  of  the  estate  of  C.  A.  Fried, 
agreed  among  themselves  that  'such  stock  as  should  be  is- 
sued by  the  proposed  corporation  in  payment  for  the  stock, 
fixtures,  and  good-will  of  said  partnership  should  be  ap- 
portioned and  partitioned  among  the  surviving  members  of 
said  firm  of  Lee,  Fried  &  Co.,  and  the  executor  of  C.  A. 
Fried,  deceased,  according  to  the  interest  of  each  in  the 
partner:«hip,  as  such  interest  appeared  by  the  books  thereof; 
provided  that  if  said  executor  elected  to  receive  money  in 
lieu  of  stock  for  the  interest  of  C.  A.  Fried,  then  that 
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Henry  J.  Lee,  Henry  T.  Clarke,  an^  Edward  M.  Andree.^n 
should  purchase  from  said  executor  the  shares  of  stock  to 
which,  as  such  executor,  he  would  be  entitled  at  its  par 
value. 

From  this  synopsis  it  is  evident  (aside  from  paying  the 
indebtedness  of  the  firm  of  Lee,  Fried  &  Co.,  and  making 
collections  of  its  outstanding  accounts  for  that  purpose)  ttiat 
each  of  the  said  first  parties  to  said  contract  agreed  to  ac- 
cept payment,  for  the  property  inventoried,  in  the  stock  of 
the  proiH)sed  corporation,  or  partly  in  stock  and  the  bal- 
ance in  money,  at  said  proposed  corporation's  option. 
Among  themselves  the  parties  of  the  first  part  further 
agreed  that  in  event  payment  should  be  made  in  the  stock 
of  said  proposed  corporation,. it  should  be  divided  in  a 
certain  manner,  with  the  proviso,  however,  that  if  the 
executor  of  C.  A.  Fried  should  elect  to  receive  money 
rather  than  stock,  each  of  the  other  parties  of  the  first  part 
would  pay  him  in  cash  one-third  of  the  par  value  of  said 
stock.  This  action  was  brought  against  the  Lee-Clarke- 
Andreesen  Hardware  Company,  Henry  J.  Lee,  Henry  T. 
Clarke,  and  Edward  M.  Andreesen.  There  is  no  averment 
in  tlie  petition  of  any  demand  for  the  delivery  to  plaintiff  of 
stock  by  the  Lee-Clarke-Andreesen  Hardware  Company 
nor  of  a  refusal  by  that  corporation  to  issue  stock  alone  or 
make  payment  partly  in  its  stock  and  partly  in  money  as 
provided  in  said  agreement  The  complaint  of  violations 
of  the  above  contract  is  made  solely  as  against  Henry  J.  Lee, 
Henry  T.  Clarke,  and  Edward  M.  Andreesen — the  said 
hardware  company  being  only  incidentally  mentioned  as 
having  ratified  said  contract  and  assumed  all  the  rights  to 
and  secured  all  the  l)enefits  thereof  by  taking  possession  of 
all  the  pro|)erty,  assets,  and  estate  of  the  former  firm  of  Lee, 
Fried  &  Co.,  by,  through,  and  under  said  contract,  and 
appropriating  the  stock,  fixtures,  good-will,  and  certain 
leasehold  interests  and  estates  of  said  firm  of  Lee,  Fried 
A  Co.^  for  the  purpose  of  specially  protecting  and  securing 
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the  fall  benefits  of  the  good-will  of  the  last  mentioDed 
firm,  and  as  having  appropriated  the  same  to  their  own 
use  and  behoof  exclusively.  As  the  antecedent  portion  of 
the  last  paragraph  had  reference  solely  to  the  above  corpo- 
ration, it  is  probable  that  the  closjng  sentence  was  intended 
to  be  limited  in  like  manner,  though  it  is  spoken  of  in 
the  plural  number.  However  (hat  may  be,  it  is  clear  that 
the  petition  predicated  plaintiff's  rights  upon  the  primary 
liability  of  the  surviving  members  of  the  firm  of  Lee, 
Fried  &  Co.,  and  as  whatever  liability  may  be  found  to 
exist  as  against  the  Lee-Clarke- A ndreesen  Hardware  Com- 
pany must  in  any  event,  under  the  averments  of  the  peti- 
tion, be  secondary  and  only  collateral  to  that  of  H.  J.  Lee, 
Henry  T.  Clarke,  and  Edward  M.  Andreesen,  the  alleged 
liability  of  these  three  last  named  parties  to  the  estate  of 
C.  A.  Fried  must  necessarily  be  the  test  of  plaintiff's 
right  of  recovery. 

As  the  judgment  prayed  was  for  the  value  of  the  "good- 
will" of  the  firm  of  Lee,  Fried  &  Co.,  it  may  not  be  with- 
out profit  to  define  that  term.  In  Dougherty  v.  Van  Nos^ 
trand,  1  Hoffman  Ch.  [N.  Y.],  69,  it  was  said:  "The 
good-will  of  a  trade  is  called  by  Lord  Eldon  the  prob- 
ability that  the  old  customers  will  resort  to  the  old  plaoe. 
{pmiweU  V.  Letj  17  Vesey  [Eng.],  346.)"  In  Parsons, 
Partnership,  on  marginal  page  262*,  the  term  "good-will" 
is  thus  discussed:  "It  is  a  hope  or  expectation  which  may 
be  reasonable  and  strong  and  may  rest  upon  a  state  of 
things  that  has  grown  up  through  a  long  period  and  been 
promoted  by  large  expenditures  of  money.  And  it  may 
be  worth  all  the  money  it  has  cost  and  a  great  deal  more, 
but  it  is,  after  all,  nothing  more  than  a  hope  grounded 
upon  a  probability." 

These  definitions  have  reference  to  but  one,  though  the 
generally  employed,  use  of  the  term  "good- will."  In  2 
Lawson's  Rights,  Remedies,  and  Practice,  sec.  685,  the  same 
form  of  good-will  is  defined,  in  conjunction  with  which^ 
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however,  is  found  another  meaning  whioh  must  be  taken 
into  aooount  as  the  sense  of  the  term  as  treated  of  in  one 
class  of  adjudicated  cases,  of  which  Smith  v.  Walker,  57 
Mich.y  456,  is  an  example.  This  language  (italicized  to 
challenge  attention  to  the  superadded  meaning)  is  emplojed 
in  ihe  section  above  referred  to.  ''  The  good-will  of  a  bnsi  • 
ness  is  defined  as  the  benefit  which  arises  from  its  having 
been  carried  on  for  some  time  in  a  particular  house  or  by  a 
particular  person  or  firm,  or  from  the  vse  of  a  particular 
trade-mark  or  trade-name.  Its  value  consists  in  the  prob- 
ability that  the  old  customers  will  continue  to  be  customers, 
notwithstanding  a  change  in  the  firm  name  or  place  of 
business.  It. is  a  species  of  personal  property.''  Still,  an« 
other  meaning  is  sometimes  included  in  the  definition  of  the 
term  ^good-will,"  as  illustrated  by  the  following  language 
quoted  from  Collyer,  Partnership,  as  embodied  in  section 
161 :  ''The  term  'good-will '  is  used  in  two  distinct  senses. 
It  is  applied  either  to  an  advantage  arising  from  the  fact 
of  sole  ownership  simply,  without  reference  to  other  per« 
sons;  or  as  an  advantage  arising  from  the  fact  of  sole 
ownership,  to  the  exclusion  of  other  persons.  The  latter 
species  of  good-will  is  founded  on  special  contract,  and  is 
a  commodity  upon  which  a  valuation  may  be  fixed. 
Therefore,  the  interest  of  an  outgoing  partner  in  such  good- 
will may  be  valued  and  assigned,  with  the  rest  of  the  ef- 
fects, to  the  remaining  partner.  A  good-will  of  this  kind 
Ijeing  a  valuable  addition  to  a  trade,  and  arising  as  it  does 
in  contract,  must  be  created  by  some  appropriate  words.  It 
cannot  be  implied  from  the  general  words,  stock,  effects, 
etc.  Therefore,  where  one  partner  had  agreed  to  sell  to  his 
copartner  '  his  inheritance  in  their  nursery  for  £10,000,' 
and  the  other  partner,  in  answer  to  the  proposal,  wrote  as 
follows:  'I  agree  to  give  you  £10,000,  as  you  mention, 
for  your  moiety  of  all  your  partnership  premises,  stock, 
business,  and  concern,'  Lord  Eldon  held  that  the  purchaser 
had  no  right,  according  to  his  contract,  to  claim  any  good- 


168  NEBRASKA  REPORTS.         [Vol.  37 

lobeck  T.  Lee-Clarke-Andreeien  Hardward  Go. 

will  in  the  trade,  in  addition  to  the  partnership  property 
which  was  the  subject  of  it^  except  what  was  the  necessary 
effect  of  his  acquiring  the  sole  ownership  in  the  property ; 
certainly  not  such  as  to  preclude  the  seller  from  carrying  on 
the  same  trade,  where,  and  when,  and  with  whom  he  pleased.'^ 

In  section  99  of  Story,  Partnership,  the  generally  em- 
ployed definition  of  this  term  is  given,  after  which  occurs 
the  following  language:  ''But  the  term  'good-wilP  is 
sometimes  applied  to  another  case,  where  a  retiring  part- 
ner contracts  not  to  carry  on  the  same  trade  or  business  at 
all,  or  not  within  a  given  distance.  This  is  an  interest 
which  may  be  valued  between  the  parties,  and  may  there- 
fore be  assigned  with  the  premises  and  the  rest  of  the  effects 
to  the  remaining  partner  as  an  accompaniment  of  the  or- 
dinary good-will  of  the  establishment.  Good-will,  in  the 
former  sense,  is  therefore  an  advantage  arising  from  the 
mere  fact  of  sole  ownership  of  the  premises,  stock,  or  es- 
tablishment, without  reference  to  other  persons  as  rivals; 
and  in  the  latter  sense  as  an  advantage  arising  from  the 
fact  of  excluding  the  retiring  partner  from  the  same  trade 
or  business  as  a  rival." 

In  the  discussion  of  adjudicated  cases  there  has  not 
always  been  kept  in  view,  much  less  stated,  what  particu- 
lar form  of  good-will  was  under  consideration.  For  in- 
stance, where  it  is  the  right  to  use  the  trade-mark  adopted 
and  made  valuable  by  a  firm  or  an  individual,  it  is  readily 
seen  that  it  has  something  of  the  nature  of  tangible  per- 
sonal property,  and  as  such  independently  might  properly 
be  subject  to  sale.  This  form  of  property  is  frequently 
protected  by  injunction,  and,  in  various  ways,  is  treated  as 
one  form  of  good-will  having  no  analogy  to  that  form  un- 
der consideration  in  the  case  at  bar.  Again,  the  term  is 
sometimes  applied  to  the  contract  obligation  to  refrain  from 
competition  by  a  retiring  partner  &s  against  the  other 
members  of  the  firm,  either  as  measured  by  the  extent  of 
territory  or  duration  of  time.     Such  an  advantage  as  thia 
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affords  may  be  of  great  value,  and,  having  its  origin  in  con- 
tract^ and  being  founded  upon  sufficient  consideration,  the 
courts  recognize,  protect,  and  enforce  it. 

Of  these  forms  of  good-will  which  imply  a  monopoly 
such  as  the  courts  will  protect,  it  has  been  said  that  good- 
will may  independently  be  transferred.  This  distinction 
as  to  the  use  of  the  term  '^ good-will''  is  recognized  in  the 
above  text  quoted  from  Story  and  from  CoUyer  on  Part  - 
nership.  Speaking  generally,  it  is  believed  it  will  be  found 
that  whatever  confusion  has  arisen  as  to  the  right  to  trans- 
fer good-will  specifically  and  independently,  is  referable 
simply  to  a  fiiilure  to  distinguish  these  different  forms  of 
good-will.  As  to  that  form  which  must  alone  be  consid- 
ered in  determining  this  case  there  is  no  confusion  of  in- 
terpretation nor  conflict  of  authorities.  Treating  of  it  is 
the  following  language,  quoted  from  Collyer,  Partner- 
ship, section  162:  ''The  former  species  of  good-will  is 
clearly  not  fDunded  in  special  contract,  but  in  a  combina- 
tion of  accidental  circumstances;  as  the  existence  and  celeb- 
rity of  the  house,  the  skill  and  affluence  of  the  trader,  or 
the  prejudices  or  necessities  of  the  customers.  This,  there- 
fore, is  not  a  tangible  interest.  It  is  not  a  commodity  on 
which  a  specific  value  can  be  placed,  or  for  which  a  definite 
allowance  can  be  made.  Therefore,  upon  the  death  of  one 
partner,  it  is  not  stock  of  which  the  executor  of  a  deceased 
partner  can  compel  a  division,  unless  he  can  also  compel  a 
sale  of  the  whole  premises  and  stock,  as  in  the  case  of  a 
partnership  at  will.  Under  these  latter  circumstances, 
however,  the  goo<l-will  would  accompany  the  rest  of  the 
stock,  and  might  create  some  additional  speculative  value 
in  the  mind  of  a  purchaser.  Accordingly,  a  court  of  equity, 
in  this  and  similar  cases,  would  so  treat  it  that  its  value 
should  be  felt  and  appreciated  by  all  parties  interested  in 
the  concern;  and  therefore,  in  decreeing  a  sale  of  the  en- 
tire partnership,  would  order  the  sale  to  be  so  adjusted  an 
to  give  full  effect  to  the  value  of  the  good- will.'' 
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In  the  case  of  Aiisten  v.  Boys^  4  Jurist  n.  s.  [Eng.],  71 9, 
where  the  plaintiff  sought  to  recover  the  value  of  his  al- 
leged good-will  in  a  firm  of  solicitors,  the  following  lan- 
guage was  used  by  Lord  Chancellor  Chelmsford  :  "  Where 
ti  trade  is  established  in  a  particular  place,  the  good-will 
of  that  trade  means  nothing  more  than  the  sum  of  money 
which  any  person  would  be  willing  to  give  for  the  chance 
of  being  able  to  keep  the  ti;pide  connected  with  the  place 
where  it  has  been  carried  on.     It  was  truly  said  in  argu- 
ment that  ^good-wilP  is  something  distinct  from  the  prof- 
its of  the  business,  although,  in  determining  its  value,  the 
profits  are  necessarily  taken  into  account,  and  it  is  usually 
estimated  at  so  many  years'  purchase  upon  the  amount  of 
those  profits.     But  the  term  'goodwill'  seems  wholly  in- 
applicable to  the  business  of  a  solicitor,  which  has  no  local 
*  existence,  but  is  entirely  personal,  depending  upon  the  trust 
and  confidence  which  persons  may  repose  in  his  integrity, 
and  ability  to  conduct  their  legal  affairs.     *     ♦     ♦     But 
this  term,  however,  as  used  in  the  agreement  of  1846,  ap- 
pears to  me  to  be  capable  of  a  definite  meaning;  and  if  con- 
fined within  the  limits  of  the  agreement,  and  as  between 
the  parties  themselves,  it  becomes  perfectly  intelligible.    It 
seems  to  have  been  intended  to  describe  that  interest  which 
the  retiring  partner  would  have  had  if  he  had  remained  in 
the  partnership,  and  which,  by  his  retirement  before  its  ter- 
mination he  was  willing  to  relinquish  to  the  continuing 
partner.     *     *     *     But  it  is  said  that  the  stipulation  as 
to  not  practicing  within  one  hundred  miles  of  the  post- 
office,  being  indefinite,  and  therefore  extending  to  the  whole 
period  of  the  life  of  the  retiring  partner,  is  inconsistent 
with  the  notion  of  the  term  'good-will'  having  such  a  nar- 
row and  contracted  meaning  as  would  be  thus  assigned  to 
it.     But  this  argument  is  founded  upon  an  entire  disre- 
gard of  the  different  offices  of  the  two  stipulations.     The 
one  is  intended  to  provide  for  the  sale  of  the  interest  in 
the  partnership  whenever  either  partner  chooses  to  retire; 
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the  other  is  a  general  engagement^  the  consideration  for 
which  is  not  merely  the  benefit  obtained  on  retirement^  but 
the  whole  of  the  partnership  agreement.  *  «  «  j  nm 
satisfied  that  the  term  *  good-will/  associated  as  it  is  with  the 
words  '  share  and  interest/  and  being  a  matter  of  valuation 
between  the  partners  themsel  ves,  must  be  confined  within  the 
limits  of  the  partnership,  and  that  Mr.  Austen  is  not  en* 
titled  to  any  supposed  value  of  his  share  beyond  it/' 

In  MuBsdman  and  Clarison^s  Appeal^  62  Pa.  St.,  81, 
was  considered  the  term  ''good-wilP'  as  applicable  under 
the  following  condition  of  facts :  A  banking  firm  had  dis- 
solved and  appointed  a  partner  to  liquidate^  who,  immedi- 
ately following  the  dissolution,  commenced  banking  in  the 
firm  house  on  his  own  account,  under  the  firm  name,  at  the 
same  time  settling  the  firm  business  there.  Thompson,  C 
J.,  for  the  court,  said  that  there  was  no  doubt  that  if  un- 
der these  circumstances  this  partner  had  sold  the  '^ good- 
will" he  would  have  been  obliged  to  have  accounted  for 
the  value  received.  This  opinion  discussed  the  liability. of 
this  partner  in  the  following  language :  **  Nor  at  law  was 
there  any  obligation  on  him  to  pay  for  the  good-will.  He 
did  not  agree  to  pay  for  it,  and  he  did  not  sell  it  as  such. 
Nor  can  I  comprehend  how  it  existed  independently  of  the 
property.  There  was  no  relinquishment  of  business  by 
the  partners.  Their  business  expired  by  its  own  limita- 
tion. They  had  no  exclusive  right  in  the  business  that  ex- 
isted for  a  moment  after  the  firm  dissolved,  or  any  sole 
ownership  of  it  as  against  any  others ;  and  these  are  the 
criteria  of  property  in  good-will  according  to  the  English 
rule.  {Kennedy  v.  Lee,  3  Mer.  [Eng.],  441 ;  Coll.  on  Part, 
156;  Story  on  Part.,  369.)  But  supposing  the  rule  to  be 
more  extensive  by  usage  with  us,  and  I  think  it  is,  how  can 
there  be  a  good-will  in  favor  of  the  members  of  a  firm, 
where  the  firm  has  ceased  by  its  own  limitation  and  no  ex- 
clusive right  to  follow  the  business  in  that  place  belongs  to 
them?     In  that  case  ns  a  distinct  property  it  is  good.     It 


172  NEBRASKA  REPORTa         [Vol.  37 

Lobeck  ▼.  Lee-ClArke-A.ndreeien  Hardware  Co. 

tiien  attaches  to  and  enhaoces  the  realty,  and  the  value  of 
it  is  realized  in  selling  or  renting  that.'^ 

On  marginal  page  263  of  Parsons  on  Partnership  occars 
the  following  language:  ''The  executor  of  a  deceased  part- 
ner can  realize  the  share  of  the  deceased  in  the  good-will 
only  when  he  can  compel  a  sale  of  the  stocji  and  premises, 
and  then  the  good-will  goes  with  them.  For,  as  a  general 
rule,  by  the  conveyance  of  a  shop  or  store,  the  good- will  of 
the  business  carried  on  in  it  passes,  although  nothing  is 
said  about  the  good-will.  And  if  an  executor  cannot  com- 
pel a  sale  of  the  premises,  or,  as  it  seems,  if  the  premises 
are  not  in  fact  sold,  the  executor  gets  no  advantage  from 
the  good-will,  for  that  remains  entirely  with  the  surviving 
partners  who  carry  on  the  same  business  in  the  same  place.'' 

To  a  proper  understanding  of  the  language  used  by  Sir 
John  Romilly,  M.  R.,  in  Robertson  v,  Quiddington,  28 
Bea van's  Rep.  [Eng.],  529,  a  brief  statement  of  the  facts 
of  the  case  may  not  be  unprofitable.  John  Morgan  and 
N.  A.  Quiddington,  in  1836,  commenced  carrying  on  a 
business  as  tailors,  under  the  firm  name  of  Morgan  &  Co. 
In  this  business  Morgan  had  a  two-thirds  interest,  and  at 
his  death,  which  occurred  on  the  8th  day  of  January,  1860, 
John  Robertson,  by  the  terms  of  Morgan's  will,  became 
entitled  to  two-thirds  of  the  interest  held  by  the  testator  in 
the  good-will  of  the  above  mentioned  business.  On  the  23d 
daytof  June,  1860,  Robertson  filed  a  bill  praying  that 
said  good-will  might  be  sold  and  that  plaintiff  might  be 
declared  entitled  to  four  ninth  parts  of  the  proceeds  of  such 
sale,  and  for  an  accounting  by  Quiddington  of  all  profits 
made  or  received  by  him  from  the  good-will  of  the  busi- 
ness of  Morgan  &  Co.  since  the  decease  of  Morgan.  A- 
demurrer  to  the  bill  was  sustained  on  the  ground  of  want 
of  equity.  In  the  consideration  of  this  demurrer  the  fol- 
lowing language  was  employed :  "  I  fully  concur  in  the 
observations  on  both  sides,  not  only  that  the  good-will  is  a 
valuable  and  tangible  thing  in  many  cases,  but  it  is  never  a 
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tangible  thing  unless  it  is  connected  with  the  business  itself^ 
from  which  it  cannot  be  separated,  and  I  never  knew  a  case 
in  which  it  has  been  so  treated.  I  am  of  opinion  that  even 
if  the  executors  have  assented  to  this  bequest^  which  I  must 
assume  on  demurrer^  because  it  is  so  stated  upon  the  bil!^  it 
is  not  competent  for  a  legatee  of  two-thirds  of  a  good-will 
of  a  deceased  partner  to  file  a  bill  against  the  legatee  of  the 
remaining  one-third  and  the  surviving  partner^  who  is  en- 
titled to  all  the  rest  of  the  good-will,  to  have  that  bequest 
specifically  made  good." 

From  the  above  consideration  of  principles  and  citations 
from  approved  text-writers,  as  well  as  adjudicated  cases,  it 
seems  inevitably  to  result  that  the  surviving  partners  of 
the  firm  of  Lee,  Fried  &  Co.,  in  the  absence  of  a  restrictive 
agreement  on  their  part,  were  entitled  to  carry  on  the  same 
line  of  business  as  had  been  transacted  by  said  firm,  and  at 
the  same  plaee,  without  accounting  for  the  value  of  such  of 
the  good-will  of  said  firm  as  thereby  accrued  to  them.  It 
also  seems  equally  clear  that  by  the  purchase  of  the  stock 
and  fixtures  of  the  firm  of  Lee,  Fried  &  Co.  the  defend- 
ants, in  the  absence  of  an  express  reservation  to  the  con- 
trary, became  entitled  to  whatever  good-will  attached  to 
the  former  business  of  said  firm.  It  results,  therefore,  that 
the  judgment  of  the  district  court  is 

Affibicbd. 

The  other  commissioners  concur. 


J 
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37  174         State  of  Nebraska  v.  Commercial  &  Savings 
Bank  of  Kearney^  Nebraska. 

FiLBD  June  6,  1893.    No.  521& 

1.  Findings  of  Befbree.    The  findings  of  fact  in  the  xepon  of  m 

referee  will  not  be  distnrbed,  nnlees  mftnifeetly  contrary  to  the 

weight  of  the  evidence. 

• 

2.  State    Banks:    Insolybngy:   Assktb:   Authority  of  Rk* 

OBIVKB.  In  winding  np  the  affairs  of  an  insolyent  banlc  under 
the  statutes  of  this  state,  the  receiver  of  such  bank,  when  so 
aothorised  by  this  conrt,  may  take  each  steps  as  shall  be  neces- 
sary to  enable  him  to  secnre  possession  of  the  assets  of  snch 
bank,  or  their  valne. 

3.  : :  Pbocbbdinos  to  Obtain  Possbssioh  of  Asbbtb: 

Fraud  of  Offiobbs:  Pabtibs.  It  is  not  necessary  in  pro- 
ceedings to  obtain  possession  of  the  assets  of  an  insolvent  bank 
wrongfully  withheld  by  one  of  its  former  officers;  to  join  as  par- 
ties to  the  proceedings  other  individuals  for  whose  benefit  Uie 
misappropriation  took  plaoe;  neither  can  such  bank  officer  re- 
quire the  allowance  of  a  set-off  or  counter-claim  as  a  conditioii 
precedent  to  the  delivery  of  the  possession  of  such  assets. 

4.  :  :  Fbaud:  Officbbb:   Liability  fob  Valub  aw 

Assets.  Where  parties  have,  by  the  fraudulent  conduct  of  them* 
selves  or  their  agents,  obtained  possession  of  the  assets  of  an  in- 
solvent bank,  and  are  unable  to  return  to  the  receiver  of  such 
insolvent  bank  the  said  assets  in  kind,  such  parties  will  be  held 
to  strict  accountability  for  the  value  thereof. 

Original  action  to  wind  up  the  affairs  of  the  Comm^v 
oial  &  Savings  Bank  of  Kearney^  Nebraska;  under  the 
banking  law  of  1889. 

Henry  Gibbons,  receiver,  filed  a  petition  for  an  order  to 
require  the  Mutual  Loan  &  Investment  Company  and  S. 

5.  St.  John  to  surrender  and  deliver  to  him,  as  receiver  of 
the  Commercial  &  Savings  Bank  of  Kearney,  certain 
notes  and  other  things  of  value  obtained  by  them  from 
John  Barnd,  cashier,  and  wrongfully  withheld.     Answers 
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were  filed,  and  the  cause  referred  to  Henry  C.  Andrews. 
His  findings  were  against  the  respondents.  Judgment  for 
receiver, 

George  H.  HaatingSf  Attorney  Oeneraly  and  Jfareton  it 
NetfiuSf  for  the  receiver. 

TTittis  X.  Hand  and  firanoia  Q.  Hamer,  contra. 

Eyan,  C. 

The  Commercial  &  Savings  Bank  of  Kearney  was  or* 
ganissed  under  the  l^ws  of  this  state  in  the  fall  of  the  year 
of  1889,  and  as  such  bank  transacted  business  until  and 
including  January  30, 1892.  Oo  this  last  named  date,  and 
for  some  time  previous  thereto,  Sylvester  S.  St.  John  wa» 
president  of  said  bank,  at  the  time  being  secretary  of  the 
Mutual  Loan  &  Investment  Company  of  Kearney,  while 
John  Barnd,  contemporaneously,  was  cashier  of  the  afore- 
said bank.  About  half  past  8  o'clock  P.  M.  of  January  30, 
1892  (which  was  Saturday)  there  was  executed  between  the 
Mutual  Loan  &  Investment  Company,  by  Sylvester  S.  St. 
John,  its  secretary,  and  Sylvester  S.  St.  John  in  his  indi- 
vidual capacity,  as  parties  of  the  first  part,  and  the  Com- 
mercial &  Savings  Bank  by  John  Barnd,  its  cashier,  and 
by  John  Barnd  individually,  as  parties  of  the  second  part, 
a  writing  of  which  the  following  is  a  copy : 

'*  Kearney,  Neb.,  January  30,  1892. 
'^ Articles  of  agreement,  made  and  entered  into  this  day 
by  and  between  the  Mutual  Loan  &  Investment  Company 
and  Sylvester  S.  St.  John,  of  the  one  part,  and  the  Com- 
mercial &  Savings  Bank  and  John  Barnd,  of  the  second 
part,  witnessetb,  that  the  said  party  of  the  first  part  hereby 
assumes  and  agrees  to  pay  a  certain  note  of  five  thousand 
($5,000)  dollars  given  by  John  Barnd  to  the  Mutual  Loan 
&  Investment  Company,  and  by  them  discounted  at  Essex 
National  Bank,  Haverhill,  Mass.,  in  consideration  of  the 
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said  Commercial  &  Savings  Bank  paying  a  certain  note  of 
five  thousand  dollars  ($5,000),  given  by  the  said  Mutual 
Loan  &  Investment  Company  to  said  Commercial  &  Sav- 
ings Bank,  and  by  them  discounted  at  the  Union  National 
Bank  of  Chicago.  In  consideration  of  the  payment  in  cash 
of  two  thousand  ($2,000)  dollars,  the  Commercial  &  Sav- 
ings Bank  hereby  agrees  to  pay  a  certain  note  given  by  the 
Mutual  Loan  &  Investment  Company  to  said  bank,  and  by 
them  discounted  at  the  Lincoln  National  Bank,  Lincoln, 
Neb.,  and  they  hereby  agree  to  return  certain  notes  for  tliree 
thousand  ($3,000)  dollars  put  up  by  the  said  the  Mutual 
Loan  &  Investment  Company  as  collateral  to  said  note  of 
two  thousand  ($2,000)  dollars. 

''The  Commercial  &  Savings  Bank  also  agrees  to  pay  a 
certain  draft  to  the  Citizens  Savings  &  Trust  Company  of 
Iowa  City,  Iowa,  given  in  payment  of  a  certain  certificate 
of  deposit  issued  by  the  said  the  Commercial  &  Savings 
Bank  to  A.  C.  Hinman  and' by  him  discounted  at  the  Citi- 
zens Savings  &  Trust  Company  of  Iowa  City,  Iowa. 

''Also,  Syl.  S.  St.  John  agrees  to  turn  over  to  said  John 
Barnd  stock  number  one(l),  two  (2),  and  four  (4),  and  thirty- 
eight  (38)  of  the  Commercial  &  Savings  Bank,  being  two 
hundred  (200)  shares,  this  day  sold  to  said  John  Barnd, 
cashier,  and  the  said  John  Barnd  agrees  to  turn  over  to 
Syl.  S.  St.  John  number  sixteen  (16)  and  seventeen  (17)  of 
the  Mutual  Loan  &  Investment  Company's  stock,  being 
seventy-five  (75)  shares  this  day  sold  to  said  Sylvester  S. 
St.  John. 

"The  Commercial  &  Savings  Bank  also  agrees  to  return 
to  the  Mutual  I^oan  &  Investment  Company  first  mort- 
gages on  real  estate  amounting  to  forty-nine  hundred  fifty 
($4950)  dollars  held  by  the  Union  National  Bank  of  Chi- 
cago  as  collateral  security;  niso  five  thousand  dollars 
($5,000),  more  or  less,  of  first  mortgages  on  real  estate  held 
by  F.  D.  UjKlyke  as  collateral  to  the  said  Commercial  & 
Savings  Bank's  note  of   five  thousand  ($5,000)  dollars, 
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which  the  said  Commercial  &  Savings  Bank  agrees  to 

pay. 

^'In  witness  whereof,  we  have  set  oar  hands  and  seals 

this  30th  day  of  January,  1892. 

"  The  Mutual  Loan  &  Inv.  Co., 

"  By  Syl,  S.  St.  John,  Sec^y.    [seal.] 

"Sylvester  S.  St.  John.  [seal.] 

"Witness: 

"A.  H.  Bertrand. 

"L.  H.  St.  John. 

"The  Commercial  &  Savings  Bank, 
"By  John  Barnd,  Cashier,    [seal.] 

"John  Barnd.  [seal.]" 

On  Monday,  February  1,  1892,  a  special  meeting  of  the 
directors  of  said  bank  was  held  at  8  o'clock  A.  M.,  as 
shown  by  the  bank  records,  at  which  meeting  the  following 
proceedings  were  had : 

"Special  Meeting  of  Directors  Help  at  8  A.  M. 

February  1,  1892. 

"Meeting  called  to  order  by  S.  S.  St.  John,  president. 
Present^  S.  S.  St.  John,  John  Barnd,  John  Scott,  O.  P. 
Pearson,  W.  F.  Pickering,  f.  N.  Hartzjell,  and  A.  H.  Ber- 
trand.    The  following  letter  was  read : 

"*  Kearney,  Neb.,  January  30,  1892. 
"  '2b  ihe  Board  of  Directors  of  the  Commercial  &  Savings 
Bank: 
"'Gentlemen:  Having  sold  my  stock,  and  disposed 
of  all  my  interest  in  the  bank,  I  necessarily  cease  all  of  my 
connection  with  the  same,  and  tender  my  resignation  as 
director  and  president. 

"*  Yours  most  truly,    Sylvester  S.  St.  John.* 

"The  resignation  of  Mr.  St.  John  was  moved  and  car- 
ried as  director  and  president. 

"On  motion,  the  resignation  of  John  Barnd,  cashier  of 
the  bank,  was  carried  and  accepted. 
16 
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*'  On  motion,  John  Barnd  was  elected  president  of  the 
bank.     Carried. 

''On  motion,  it  was  seconded  and  carried  that  the  board 
of  directors  confirm  the  transfer  of  stock,  notes,  eta,  made 
between  8.  S.  St.  John  and  the  Mutual  Loan  &  Investment 
Company,  of  the  first  part,  and  John  Barnd  and  the  Com- 
mercial &  Savings  Bank,  of  the  second  part,  as  appears  on 
the  records  of  the  bank  as  having  taken  place  January  30, 
1892. 

'^A  statement  was  made  by  John  Barnd,  that  owing  to 
conditions  and  circumstances  over  which  the  bank  had 
no  control,  the  bank  would  possibly  be  compelled  to  close 
its  doors  and  business  for  want  of  funds;  that  this  state 
of  affairs  was  brought  about  by  the  general  depression  of 
financial  matters  for  the  last  eighteen  months,  causing  a 
shrinkage  in  the  deposits  of  the  bank,  and  inability  to  collect 
and  realize  upon  its  resources. 

"On  motion,  the  resignation  of  O.  P.  Pearson,  John 
Scott,  T.  N.  Hartzell,  and  W.  F.  Pickering  as  directors  of 
the  bank  were  accepted,  and  their  stock  in  said  bank  was 
purchased  by  the  Commercial  &  Savings  Bank.  Moved 
and  carried  that  the  above  transfer  of  bank  stocks  be  re- 
corded on  the  stock  ledger  of  the  bank. 

''On  motion,  adjourned. 

"A.  H.  BertranD;^ 

^^Ast^t  Cashier,  and  Actg.  SeoyJ* 

As  developed  by  subsequent  events,  the  bank  was  at  that 
time  hopelessly  insolvent;  its  stock  had  no  value  whatever. 
Under  these  circumstances,  if  there  is  charged  against  the 
Mutual  Loan  &  Investment  Company  and  Sylvester  S.  St. 
John,  the  parties  of  the  first  part  to  the  above  agreement, 
what  they  were  to  receive  thereunder,  and  to  the  Commer- 
cial &  Savings  Bank  and  John  Barnd,  as  parties  of  the 
second  part,  the  items  that  said  agreement  entitled  them  to 
receive,  such  statement  would  stand  as  follows : 
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The  Mutaal  Loan  &  Investment  Company^  and  Sylveater 

a  St  John,  Dr. 

To  agreement  of  Commercial  &  Savings  Bank  and 
John  Barnd  to  pay  note  Mutual  Loan  &  Invest- 
ment Company $5,000 

To  agreement  of  Commercial  &  Savings  Bank  to 
pay  note  of  above  company  to  said  bauk,  after- 
ward discounted  at  Lincoln  National  Bank 2,000 

To  collaterals  to  above  to  be  returned 3,000 

To  76  shares,  f  100  each,  of  stock  Mutual  Loan  & 

Investment  Company,  at  par  value 7,600 

To  first  mortgages  on  real  estate  to  be  returned, 
held  by  Union  National  Bank,  Chicago 4,960 

To  first  mortgages  held  by  Updyke  as  collateral...     6,000 

Total $27,450 

The  Commercial  &  Savings  Bank  and  John  Barnd,  Dr. 

To  Mutual  Loan  &  Investment  Company  and  S. 
S.  St.  John  agreement  to  pay  John  Barnd's  note 
to  said  Mutual  Loan  &  Investment  Company...  $5,000 

To  cash  paid  to  first  parties  to  agreement 2,000 

To  200  shares  stock  of  said  bank,  worthless 0,000 

Total $7,000 

The  terms  of  this  agreement,  as  above  shown,  entitled 
the  parties  of  the  first  part  to  $27,450,  while  the  Commer- 
cial &  Savings  Bank  and  John  Barnd,  parties  of  the  sec- 
ond part,  received,  in  all,  a  consideration  of  $7,000.  Of 
this  $7,000  the  note  of  John  Barnd  to  the  Mutual  Loan 
&  Investment  Company  for  $5,000  had  been  discounted 
by  the  Essex  National  Bank  of  Haverhill,  Massachusetts, 
presumably  with  the  guaranty  of  said  Mutual  Loan  &  In- 
vestment Company,  as  the  evidence  for  the  defendant 
clearly  shows  that  that  was  its  usual  course  as  to  notes 
discounted  by  said  loan  and  investment  company.     As  to 
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tliift  note  for  15,000^  this  oompaay  assumed  no  new  or  in- 
dependent liability,  for,  in  the  light  of  subsequent  events, 
it  is  quite  olear  that  Sylvester  S.  St.  John  then  well  knew 
that  neither  the  Commercial  &  Savings  Bank  nor  John 
Barnd  would  be  able  to  pay  this  note  after  becoming  a 
party  to  this  arrangement     It  is,  therefore,  not  unfair  to 
charge  upon  this  statement,  compiled  from  said  written 
oQOtract,  as  having  been  received  from  the  Mutual  Loan 
<fe  Investment  Company  and  Sylvester  S.  St.  John  $27,* 
450,  and  as  received  by  the  bank  and   its  cashier,  but 
^2^000  being  the  cash  recited  as  paid.     This  would  leave  a 
balance  in  favor  of  the  Mutual  Loan  &  Investment  Com- 
pany and  its  secretary,  Sylvester  S.  St.  John,  parties  of 
tlie  first  part,  of  $25,450.     As  there  was  found  in  this 
bank  but  $20.70  in  cash,  according  to  the  evidence  of 
John  Barnd,  its  partner  as  party  of  the  first  part  in  the 
above  transaction,  it  would  seem  that  the  bank  got  nothing 
out  of  this  deal  which,  with  something  of  grim  irony,  its 
president  and  cashier  call  an  exchange.     When  in  consid- 
ering this  '^ exchange''  it  is  remembered  that  the  Commer- 
cial &  Savings  Bank  was  represented  by  its  cashier,  whose 
judgment  was  impaired  by  an  insane  delusion,  and  by  a 
president  whose  interests  were  tliat  the  opposite  party, 
whose  controlling  officer  he   then    was,  should    profit  at 
the     bank's    expense,    there    is    nothing    marvelous    in 
the  result.     On  behalf  of  the  secretary  of  the  Mutual 
Loan  &  Investment  Company,  who  held  the  office  of  presi- 
dent of  the  insolvent  bank,  until  its  utter  ruin  and  the 
robbery  of  its  patrons  was  an  accomplished  fact,  nothing 
in  extenuation  can  be  urged.     When  he  tendered  his  resign 
nation  as  president  of  the  bank  at  the  meeting  of  the  di- 
rectors held  at  tS  o'clock  in  the  forenoon  of  Monday,  Feb- 
ruary 1,  1892,  he  was  aware  that  the  bank  was  insolvent, 
rendered  hopelessly  so  by  his  own  betrayal  of  his  trust.     It 
is  now  urged  on  his  behalf  that  there  can  be  no  order  made 
in  respect  to  the  stock  of  the  defunct  bank,  held  by  the  sons 
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and  brother  of  this  perfidious  president,  liecaiise  they  are 
not  made  parties  to  this  proceeding.  Under  the  facts  ior 
this  case  it  is  hoped  tliat  no  necessity  will  exist  for  making 
these  relatives  such  parties.  The  misconduct  of  Sylvester 
8.  St.  Jolin,  as  president  of  the  Commercial  &  Savings 
Bank,  in  becoming  a  party  to  the  misappropriation  of  the 
assets  of  that  bank  subjected  him  to  a  personal  liability  fat 
the  full  value  of  those  assets  to  the  bank's  creditors.  It 
cannot  be  too  strongly  or  too  frequently  impressed  upon 
the  minds  of  officers  and  managers  of  banks  and  other  cor- 
porations that  they  are  but  agents,  and  that  as  such  they 
must  loyally  serve  their  principals.  Banks  are  necessary 
concomitants  of  civilization ;  to  them  are  entrusted  the 
earnings  of  hottest  toil,  the  aceumnlations  of  in tiB II igent  en- 
terprise, the  trust  funds  of  charity,  orphanage,  and  help^ 
less  old  age,  and  as  managers  of  such  institutions,  bank 
presidents,  cashiers,  and  directors  cannot  be  too  strongly 
impressed  with  the  responsibility  of  their  official  positions. 
As  to  this  trust  relation  the  law  will  especially  tolerate  no 
violation  of  the  eighth  commandment. 

Sylvester  S.  St.  John  and  the  Mutual  Loan  &  Invest- 
ment Company  question  the  powers  of  the  receiver  to 
institute  this  sort  of  proceedings  as  to  them.  A  sufficient 
answer  to  this  will  be  found  by  a  reference  to  State  r.  Oom- 
w^erdal  State  Bank,  28  Neb.,  677,  and  State  v.  Exchange 
Bank,  34  Id.,  198.  The  order  in  this  case  appointing 
Henry  Gibbons  receiver  required  the  officers  of  the  Com- 
mercial &  Savings  Bank  to  deliver  to  him  all  the  property 
and  effects  of  said  bank  of  what  description  soever  of  which 
they  had  possession.  In  view  of  the  fact  that  the  evidence 
upon  which  the  referee  predicated  his  findings  fully  sustains 
each  of  said  findings,  the  matters  for  which  the  Mutual 
Loan  &  Investment  Company  and  Sylvester  S.  St.  John 
shall  be  held  accountable  to  the  receiver  aforesaid  will  be 
stated  in  accordance  with  said  findings.  It  is  alleged,  how- 
ever^ that  these  findings  fail  to  state  the  value  of  the  sepa- 
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rate  items  with  which  we  must  of  necessity  deal.  Possibly 
it  would  have  been  better  that  the  report  had  been  a  little 
fuller,  so  as  to  cover  this  suggestion,  but  as  no  motion  was 
made  for  such  change  by  the  defendants,  this  criticism  can 
avail  notliing.  {State  v.  Lancaater  County^  20  Neb.,  419.) 
The  report  of  the  referee,  however,  with  the  evidence,  to 
which  reference  will  be  briefly  made,  is  amply  sufficient  for 
our  purposes.  By  the  testimony  of  Sylvester  S.  St«  John 
it  is  established  that  in  the  so-called  exchange  the  stock 
of  the  Mutual  Loan  &  Investment  Company  was  treated 
as  of  par  value,  and  we  shall  act  upon  the  same  estimate. 
The  evidence  shows  that  the  bank  stock  held  by  the  Mutual 
Loan  &  Investment  Company  on  January  30,  1892,  was 
utterly  worthless,  as  were  also  the  notes  of  John  Barnd. 
The  fliuling  of  the  referee  as  to  the  property  received  by 
Sylvester  S.  St.  John  and  the  Mutual  Loan  &  Investment 
Company  was  as  follows: 

Capital   stock    Mutual    Loan   &  Investment 

Company $27,500  00 

Capital   stock    Mutual    Loan   &  Investment 

Company,  of  Barnd 7,500  00 

Notes  of  Mutual   Loan  &  Investment  Com- 
pany   2,000  00 

Notes  Mutual  Loan  &  Investment  Company..  5,000  00 

Cash  deposited  to  company 3,761  00 

Note  of  S.  S.  St.  John,  and  interest  $69 1,025  63 

Note  of  S.  S.  St.  John 4,434  00 

Note  of  L.  N.  St.  John 2,087  24 

Note  of  T.  E.  St  John 400  00 

Total  received,  by  St.  John  and  M.  L. 
&  L  Co $53,707  87 

Against  this  there  was  turned  over  to  the  bank  and 
John  Barnd  the  aforesaid  worthless  bank  stock  and 
equally  worthless  notes  of  John  Barnd,  with  the  following 
items:  Cash,  check,  $2,780.40;  notes  of  Mutual  Loan  & 
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Investment  Company,  $9,239,  in  all  $12,019.40.  From 
the  statement  of  the  property  received  by  St.  John  and  the 
Mutnal  Loan  &  Investment  Company,  as  shown  by  tlie 
finding  of  the  referee,  there  should  be  deducted  the  item  of 
capital  stock  Mutual  Loan  &  Investment  Company,  of 
Barnd,  f7,600,  which  leaves  on  that  score  a  total  of  $46,- 
207.87.  Deducting  from  this  the  value  of  the  property 
received  by  the  bank  and  John  Barnd,  $12,019.40,  the 
difTerence  of  $34,188.47  represents  the  value  of  the  prop- 
erty for  which  Sylvester  S.  St.  John  and  the  Mutual 
Loan  &  Investment  Company  should  be  held  liable  to  ac- 
count to  the  receiver  of  the  aforesaid  bank,  with  whatever 
interest  and  earnings  since  January  30, 1892,  have  accrued 
thereon.  As  this  court  has  original  jurisdiction  to  ^ind  up 
the  affairs  of  insolvent  state  banks,  and  as  it  has  already 
assumed  jurisdiction  of  this  bank's  affairs,  it  is  not  deemed 
advisable  to  subject  the  parties  to  the  inconvenience  and 
expense  of  unnecessary  litigation. 

The  Mutual  Loan  &  Investment  Company,  aforesaid, 
and  Sylvester  S.  St.  John  are,  therefore,  required  to  deliver 
to  the  receiver  of  the  Commercial  &  Savings  Bank,  afore- 
said, the  value  of  the  stock  of  the  Mutual  Loan  &  Invest- 
ment Company  of  $27,500  canceled  by  said  Mutual  Loan 
A  Investment  Company,  and  all  the  notes  and  other  prop- 
erty received  as  aforesaid,  being  in  all  of  the  aggr^ate 
amount  of  $34,188.47,  with  seven  per  cent  interest  thereon 
from  January  30, 1892,  within  thirty  days  from  the  date  on 
which  this  opinion  is  filed  with  the  clerk  of  this  court4  If 
this  requirement  is  not  complied  with,  such  further  proceed- 
ings will  be  taken  by  this  court  as  shall  be  found  necessary 
to  enforce  such  compliance. 

Judgment  aooordinglt. 
Thb  other  commissioners  concur. 
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BtiN  FiBB  Office,  of  London,  England,  y.  Edward 
37  iwi  A.  Ayerbt. 


>FiLBD  June  6,  1893.    Na  4851. 

1.  Beview:  Thb  Ybbdiot  of  the  jarj  will  not  be  dietnrbed  nn- 
lesB  clearly  against  the  preponderaace  of  the  eyideuoe  apon 
which  the  cause  was  tried^ 

9l  nre  Insnranoe:  Action  on  Poliot:  Yalub  ofFubnitubb 
AND  Wbabing  Appabel:  Instbuctions.  In  an  action  npon 
an  insurance  policj  to  reoov^er  damages  caused  by  flre  to  insured 
household  Airuiture  and  wearing  apparel  in  actual  use  it  was 
not  error  to  instruct  the  Jury  that  of  the  property  destroyed 
they  should,  if  possible,  find  the  fair  market  yalue,  otherwise 
that  they  should  find  the  fair  valae  from  the  eyidence, 
and  that  such  value  was  not  what  a  Junk  shop  or  second-hand 
dealer  would  give  for  them  or  what  they  would  bring  under  ex- 
traordinary circumstances  or  at  a  forced  sale. 

S^  Special  Findings :  Rbvibw.  Where  avennents  of  the  answer 
are  met  io  the  reply  by  matter  in  avoidance  conjointly  with  a 
denial  of  such  averments,  the  special  finding  of  a  Jury,  sustain- 
ing such  denial,  will  not  be  set  sside  as  foreign  to  the  issues 
joined. 

4.  Witnesses:  Evidence  of  Reputation:  Impeachment.  Evi- 
dence of  the  general  reputation  of  a  witness  for  truth  and  ve» 
racity,  to  be  available  for  the  impeachment  of  such  witness,  must 
have  reference  to  such  reputation  at  his  present  or  recent  place 
of  residence.  It  shoald  not  relate  to  a  residence  which  had 
eeased  two  and  a  half  years  before  such  witness  testified. 

Error  from  the  district  court  of  Douglas  oountj.    Tried 
below  before  Ferguson,  J. 

John  L.  Webster  and  Brovne^  Andrews  &  Sheean^  for 
plaintiff  in  error. 

Frank  T.  Ransom  and  Gurley  &  Marple,  conircu 

Ryan,  C. 

The  petition  wherein  Edward  A.  Ajerst  was  plaintiff 
and  the  Sun  Fire  Office  of  London,  England,  was  defend- 
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ant  was  filed  in  the  office  of  the  clerk  of  the  district  court 
of  Douglas  county  on  December  31,  1889.  The  aver- 
ments thereof  were  in  substance  that  on  September  4, 1888, 
the  said  plaintiff  was  the  owner  of  the  personal  property 
in  Sioux  Falls,  Dakota,  upon  which  on  that  day  he  effected 
an  insurance  with  said  defendant  for  the  premium  of 
$19.50,  at  the  time  duly  paid.  The  policy  issued  by  the 
defendant  to  plaintiff  aforesaid  insured  against  loss  or 
damage  by  fire  in  the  sum  of  $3,000,  on  plaintiff's  house- 
hold furniture,  useful  and  ornamental,  kitchen  furniture 
and  utensils,  family  wearing  apparel  and  family  jewelry, 
printed  books,  plate  and  plated  ware,  pictures,  paintings, 
and  engravings,  and  their  frames  (not  to  exceed  cost  price), 
piano  or  organ,  sewing  machine,  family  supplies^  and  fuel. 
The  defendant,  by  this  policy,  agreed  that  if  said  property, 
or  any  part  thereof,  should  be  destroyed  or  damaged  by  fire, 
at  any  time  between  noon  of  September  4,  1888,  and  the 
same  hour  of  September  4,  1889,  the  said  defendant  would 
pay  or  make  good  all  such  immediate  loss  or  damage,  not 
exceeding,  in  respect  to  the  several  matters  in  the  policy 
specified,  the  sum  set  opposite  thereto  respectively,  not 
exceeding  in  the  whole  the  sum  of  three  thousand  dollars. 
There  were  contained  in  said  policy  the  minute  details  as  to 
conditions  avoiding  the  policy,  proof  of  loss,  etc.,  usually 
found  in  such  instruments,  of  which  those  discussed  in  ar- 
gument will  alone  be  considered,  and  these  will,  as  neces- 
sary, be  fully  described  in  that  connection.  The  petition 
further  alleged  that  on  January  10,  1889,  plaintiff  therein 
removed  the  said  insured  property  from  Sioux  Falls,  Dakota, 
to  Omaha,  Nebraska,  and  placed  it  in  a  dwelling  house  and 
barn  situated  at  2119  Binney  street,  lot  10,  block  8,  Kountze 
Place  addition  to  Omaha,  and  that  thereupon  said  defend- 
ant, by  its  duly  authorized  agent  at  Omaha,  transferred 
and  indorsed  said  policy  in  writing,  and  by  said  writing 
made  said  policy  cover  and  insure  the  said  property  where 
it  had  been  placed  in  Omaha.  This  alleged  removal  in* 
dorsement  was  as  follows : 
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"REMOVAL,   INDORSEMENT. 

^'Sun  Fire  OBSoe  Insurance  Company,  LodcIod,  England. 

«No.  of  policy,  3,710,260. 

"No.  of  renewal, .    Indorsement  dated  1-11, 1889. 

"Amount  insured,  |3,000.00.    Name  of  assured,  £•  A. 

Ayerst. 

"Old  rate,  65. 

^*  New  rate,  — , 

"  Expires  Sept  4-89. 

"Old  location,  Sioux  Falls,  Dak. 

"This  policy  is  hereby  transferred  to  cover  on  the  same 
property  while  contained  in  the  two-story  frame  shingle 
roof  building  occupied  as  dwelling  and  in  barn  adjacent 
situated  as  follows:  2119  Binney  street,  lot  10,  block  8, 
Kountse  Place  addition  to  Omaha,  Neb.  The  insurance 
as  originally  effected  being  discontinued  and  all  liability  in 
the  former  location  to  cease  from  this  date. 

"Additional  premium,  ( . 

^Betorn  premium,  $ . 

"  CoMSTOCK,  Martin  &  PERPBcrr, 

''Agmtaai  Omaha,  NebJ* 

The  petition  alleged  that,  on  January  12,  1889,  all  of 
the  insured  property  situated  in  the  said  barn  was  burned 
and  wholly  destroyed  by  fire,  the  property  so  burned  be- 
ing of  the  value  of  five  thousand  dollars;  that  on  Febru- 
ary 2,  1889,  the  aforesaid  plaintiff*  gave  to  said  defendant 
due  notice  and  proof  of  said  fire  and  loss,  and  that  on 
February  25,  1889,  this,  at  defendant's  request,  was  sup- 
plemented by  further  proof  by  the  delivery  to  defendant 
of  an  inventory  of  the  destroyed  property  aforesaid,  giv- 
ing a  description  of  the  quality,  quantity,  and  cost  of  each 
piece  thereof  as  required  by  the  said  defendant;  after 
which,  on  April  2,  following,  upon  defendant's  requirement 
to  that  effect,  plaintiiF  submitted  fully  to  an  examination 
on  oath  as  provided  for  in  said  policy.  The  plaintiff  in 
his  petition  claimed  that  notwithstanding  the  objections 
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made  as  to  the  sufficiency  of  proof  of  loss,  the  above  re- 
cited proceedings  constituted  sufficient  proof  in  that  behalf, 
and  having  alleged  damage  to  the  amount  of  three  thousand 
dollars,  the  plaintiff  prayed  judgment  against  defendant  for 
that  amount  with  seven  per  cent  interest  per  annum  from 
February  2, 1889^  and  costs  of  suit.  In  the  record  is  con- 
tained a  copy  of  the  summons  and  of  an  alias  summons 
with  the  indorsements  on  each.  These,  in  this  case,  are  of 
no  use  whatever,  and  only  serve  to  cumber  the  record; 
they  should  therefore  have  been  omitted  therefrom.  The 
defendant  answered  in  the  district  court,  denying  each  al- 
legation of  plaintiff's  petition  not  specifically  admitted  in 
said  answer.  The  execution  of  the  policy  and  payment  of 
the  premium,  as  stated  in  the  petition,  were  admitted,  as  was 
also  the  destruction  of  a  portion  of  the  insured  property 
on  January  12,  1889.  Specifically,  the  answer  denied  that 
on  January  11, 1889,  the  defendant,  by  its  duly  authorized 
agents  at  Omaha,  transferred  and  indorsed  said  policy  in 
writing  and  thereby  made  said  policy  cover  and  insure  said 
property,  or  become  re^^ponsible  for  loss  or  damage  to  the  same 
in  any  manner  whatever,  or  at  any  place  except  at  the  place 
and  upon  the  premises  where  said  property  was  located  at 
the  time  of  the  issuance  of  the  original  policy.  The  an- 
swer denied  that  Comsttx^k,  Martin  &  Perfect  were  the 
duly  authorized  agents  of  defendant  at  Omaha  on  January 
11,  1889,  or  at  ahy  other  time,  and  denied  that  said  Corn- 
stock,  Martin  &  Perfect  had  any  authority  at  any  time  or 
in  any  manner  whatever  to  make  the  so-called  ''removal 
iBdoneiiient''  alleged  in  plaintiff's  petition,  but  the  said 
defendant  averred  and  charged  the  fact  to  be  that  said 
Comstock,  Martin  &  Perfect  were  not  authorized  on  said 
January  11,  1889,  or  at  any  other  time,  to  make  any  in- 
dorsement upon  said  policy,  or  to  bind  said  defendant  in 
any  manner  in  respect  thereto.  The  answer  further  charged 
that  plaintiff  had  been  guilty  of  fraud  and  misrepresenta- 
tion, and  omitted  to  make  known  facts  material  to  the  risk 
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in  and  aliout  procuring  to  be  made  by  Comstock,  Martin 
&  Perfect  on  January  11,  1889|  a  pretended  '^removal  in- 
dorsement/' for  that  on  or  about  December  7, 1888,  and  at 
divers  times  prior  thereto  after  October  18,  1888,  plaintiff 
was  notified  and  advised  by  defendant  through  its  agents 
at  Sioux  Falls,  who  had  issued  said  policy,  that  defendant 
was  unwilling  longer  to  carry  said  risk  and  desired  to 
terminate  the  same  and  refund  the  ratable  proportion  of  the 
premium  for  the  unexpired  term  of  the  policy,  and  on  said 
date  requested  plaintiff  to  return  said  policy  to  said  agents 
with  the  cancellation  recited  thereon,  properly  signed  as  re- 
ceived from  said  agents  for  the  ratable  proportioif  of  the 
premium  for  the  unexpired  term  of  the  policy.  The  an- 
swer alleged  further  the  complete  failure  of  the  plaintiff 
to  comply  with  these  requiretuents,  and  the  procuring  from 
Comstock,  Martin  &  Perfect  of  said  '^  removal  indorse- 
ment" to  be  made  by  them  while  they  were  in  total  igno- 
rance of  said  facts,  as  was  well  known  to  the  plaintiff  at 
the  time.  The  defendant,  in  the  fifth  paragraph  of  its  an- 
swer, further  alleged  that  the  plaintiff  ought  not  to  recover, 
for  that  by  the  above  policy  it  was  provided  that  ^^This 
policy  shall  become  void  unless  consent  in  writing  is  in- 
dorsed thereon  by  and  oh  behalf  of  the  society  (defendant) 
in  each  of  the  following  cases:  If  the  insured  have  or  shall 
hereafter  obtain  any  other  policy  or  agreement  for  insur- 
ance, whether  valid  or  not,  on  the  property  above  mentioned 
or  any  part  thereof,"  whereas,  as  the  defendant  averred  at 
the  time  the  above  policy  was  issued  to  plaintiff,  said 
plaintiff  had  another  policy  of  insurance  covering  the  same 
property ;  the  said  prior  policy,  being  for  $2,000,  was  issued 
by  the  Insurance  Company  of  Dakota,  and  by  its  own  pro- 
visions not  terminating  until  November  1,  1888,  and,  as 
the  defendant  alleged,  the  existence  of  this  prior  insurance 
was  fraudulently  concealed  from  defendant's  agents  when 
they  issued  the  policy  sued  on. 

The  reply  averred  that  Comstock,  Martin  &  Perfect 
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were  the  dulj  authorized  agents  of  defendant  on  January 
lly  1889,  and  both  before  and  after  that  date;  that  the 
acts  of  said  agents  in  respect  to  the  policy  sued  on  were 
well  known  to  defendant,  by  whom  no  objection  was  made 
to  said  acts  until  the  answer  was  made  in  this  cause.  The 
reply  alleged  the  various  matters  stated  in  the  petition  as 
to  the  proofs  required  and  the  examination  to  whi(^ 
plaintiff  was  subjected,  and  stated  that  in  each  of  these  the 
object  of  defendant  was  solely  to  ascertain  the  value  of  the 
property  insured,  and  that  no  question  of  the  authority  of 
the  agents  of  defendant  was  touched  upon  in  said  exam- 
ination, neither  was  the  validity  of  said  policy  questioned 
by  defendant,  nor  was  any  objection  made  to  the  '' removal 
indorsement"  placed  upon  said  policy  by  the  said  Corn- 
stock,  Martin  &  Perfect,  whereby  plaintiff  insisted  that  all 
such  objections  were  waived.  The  reply  originally  denied 
each  averment  made  in  the  answer  as  to  the  existence  oi 
another  policy  of  insurance  and  the  fraudulent  conceal- 
ment thereof  from  the  defendant's  agent  who  issued  the 
policy  sued  on  at  the  time  of  its  issuance.  After  the  ar- 
gument, but  before  the  final  submission  of  the  case  to  the 
jury,  plaintiff  withdrew  the.  denials  contained  in  the  last 
sentence  and  substituted  the  following  amendment: 

"  Replying  to  the  6th  paragraph  of  defendant's  answer, 
plaintiff  allies  that  the  defendant  at  the  time  of  the  issu- 
ing of  the  policy  mcntioaed  in  the  petition  knew  of  the 
prior  insurance  mentioned  in  defendant's  answer,  and  knew 
that  said  prior  insurance  existed,  and  knowing  such  fact  at 
the  time  plaintiff  applied  for  the  policy  mentioned  in  the 
'  petition,  defendant  issued  the  same  notwithstanding  said 
prior  insurance ;  and  replying  further  to  said  paragraph^ 
plaintiff  denies  each  and  every  allegation  therein  oon- 
tained.'' 

On  April  16,  1891,  the  trial  having  been  concluded,  the 
jury  returned  a  general  verdict  in  favor  of  plaintiff  for 
$3,369.25,  at  the  same  time  returning  answers  to  the  spe- 
cial interrogatories  submitted,  as  follows: 
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"  First — At  the  time  the  policy  of  iueuranoe  sued  upon 
in  this  action  was  issued,  did  the  plaintiff  have  a  poliqr  of 
insurance  covering  the  same  pro|)erty  by  the  Insurance 
Company  of  Dakota?     Answer  yes  or  no.     Answer:  No. 

''Second — Where  were  the  goods  claimed  to  have  been 
destroyed  at  the  time  the  removal  indorsement  was  made 
upon  the  policy  in  suit  by  Comstock,  Martin  &  Perfect? 
Answer:  Omaha,  Neb.,  at  the  depot. 

''Third — At  the  time  plaintiff  applied  to  Comstock^ 
Martin  &  Perfect,  and  asked  that  the  removal  indorsement 
be  placed  upon  the  policy  in  suit,  had  he  been  advised  or 
did  he  know  that  the  defendant  had  instructed  its  local 
agents  at  Sioux  Falls  to  cancel  the  policy  of  insurance  in 
suit?  Answer  yes  or  no.     Answer :  No." 

A  motion  for  a  new  trial  having  been  overruled,  judg- 
ment was  rendered  for  the  amount  found  due  by  the  gen- 
eral verdict.  To  reverse  this  judgment  the  cause  is 
brought  into  this  court  by  petition  in  error,  in  which  the 
Sun  Fire  Office,  of  London,  is  plaintiff. 

1.  The  errors  alleged  will  be  considered  in  the  order  in 
which  they  were  presented  in  the  brief  of  plaintiff  in  error. 
The  matter  first  and  at  most  length  complained  of  is,  that 
the  damages  are  excessive,  the  quality,  quantity,  and  value 
of  the  insured  property  being  out  of  all  proportion  to  the 
circumstances  of  plaintiff,  and  indeed  of  any  one  else,  and 
not  capable  of  being  crowded  into  the  space  where  they 
were  stowed,  and  because,  from  the  length  of  time  many  of 
the  articles  had  l)ecn  in  use,  they  must  have  been  worn  out 
and  therefore  of  little  or  no  value.  These  considerationis, 
however,  are  only  addressed  to  the  credibility  of  the  testi- 
mony of  defendant  in  error.  His  evidence  was  full  and 
explicit  as  to  the  description  and  price  of  each  article, 
though  to  plaintiff  in  error  it  was  intrinsically  improbable. 
He  was  not  contradicted  as  to  these  matters,  neither  was 
any  effort  made  in  that  direction,  though  F.  W.  Harring- 
ton, the  agent  who  wrote  the  policy  sued  on,  testified  that 
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when  said  policy  was  issued  he  examiDed  the  property  id- 
sured.  Under  these  circamstanoes  the  argument  as  to  the 
inherent  improbabilities  of  the  testimony  of  the  defendant 
in  error  are  not  sufficiently  controlling  to  overcome  the 
presumptions  which  exist  in  favor  of  the  correctness  of 
the  verdict  of  a  jury. 

2.  The  second  matter  argued  is  as  to  the  refusal  of  the 
court  to  give  instruction  eighth^  requested  by  the  plaintiff 
in  error.     It  was  as  follows: 

''No.  8.  The  plaintiff,  in  an  action  of  this  kind,  is  en- 
titled to  recover,  if  entitled  to  recover  at  all,  only  the  fair 
market  value  of  the  property  actually  destroyed,  and  the 
burden  of  proof  is  upon  plaintiff  under  the  issues  in  this 
case  to  establish  such  fair  market  value  by  a  fair  prepon- 
derance of  the  evidence.'^ 

In  the  same  connection,  however,  plaintiff  in  error  insists 
that  the  court  erred  in  giving  instruction  numbered  14^, 
which  is  in  the  following  language: 

''No.  14^.  The  plaintiff,  in  an  action  of  this  kind,  is 
entitled  to  recover,  if  entitled  to  recover  at  all,  only  the 
fidr  market  value  of  the  property  destroyed,  and  the  bur- 
den of  the  proof  is  on  the  plaintiff  under  the  issues  in  this 
case^to  establish  such  fair  market  value  by  a  fair  prepon- 
derance of  evidence.  The  fair  market  value  is  not  what  a 
junk  shop  or  a  second-hand  dealer  would  give,  but  it  means 
a  fiaiir,  reasonable  market  value  of  said  property  in  this 
city,  and  not  what  the  property  would  bring  under  extra- 
ordinary circumstances  or  by  a  foned  sale.  You  must  as- 
certain their  value  from  a  fair  and  impartial  consideration 
of  all  the  evidence  in  this  case." 

The  first  sentence  in  the  instruction  last  copie<1  is  iden- 
tical with  the  8th  instruction  asked  by  the  plaintiff  in 
error.  The  matter  added  in  the  last  two  sentences  in  the 
last  quoted  instruction  (14 1),  to  the  effect  that  the  true 
value  must  be  ascertained,  not  from  what  a  junk  shop  or 
second-hand  dealer  would  give,  nor  from  what  the  property 
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would  bring  under  extraordinary  circumstances  or  a  forced 
sale^  was  correct.  The  terms  of  the  policy  were,  that  the 
insurance  company  **m\l  pay  or  make  good  all  audi 
immediate  loss  or  damage/'  if  the  property  during  the 
term  for  which  it  was  insured  should  be  dama*ged  or  de- 
stroyed by  fire.  In  the  policy  there  is  no  reference  to 
payment  of  the  market  value  of  the  goods,  or  any  other 
special  description  of  value.  The  contract  was  to  pay  or 
make  good  the  immediate  loss  or  damage  caused.  The 
agent  of  the  insurance  company  had  very  properly  exam- 
ined the  property  when  it  was  insured.  The  policy  clearly 
described  the  class  of  property  upon  which  thereby  the  in- 
surance was  effected.  The  parties  could  have  ^ad  in  con- 
templation no  such  standard  of  valuation  as  would  obtain 
if  the  contract  had  been  for  the  sale  of  merchandise.  It 
was  not  a  contract  in  that  nature,  but  was  one  to  indemnify 
the  insured  for  whatever  loss  should  be  caused  to  the  in- 
sured property  by  fire  during  the  time  fixed  in  the  policy. 
This  policy  provided  that  in  case  of  damage  to  personal 
property  the  insured  should  forthwith  cause  it  to  be  put  in 
order,  assorting  and  arranging  the  various  articles  accord- 
ing to  their  kinds,  separating  the  damaged  from  the  un- 
damaged, etc.  It  would  hardly  be  claimed  in  view  of 
these  provisions  that  if  clothing  was  damaged  by  fire  the 
inquiries  upon  a  trial  would  be,,  firnt,  what  would  have 
l)een  the  market  value  of  the  property  before  it  was  dam- 
aged, as  fixed  by  a  junk  shop  or  a  dealer  in  second-hand 
clothing;  and  then,  what  was  the  market  value  of  such 
clothing  after  it  was  dani^iged,  as  fixed  by  the  same  class  of 
authority,  upon  prices  current,  the  damage  to  be  ascer- 
tained by  subti acting  one  of  these  items  from  the  other. 
The  policy  itself  discloses  that  the  subject-matter  was  not 
marketable  commodities,  and  it  is  not  believed  that  in 
estimating  the  damno^e  for  wliioli  the  insurer  should  an- 
swer the  element  of  value  as  fixed  in  the  market  ought 
alone  to  control.     There  is  no  necessity  of  resort  to  such  a 
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valaation  to  asoertain  the  immediate  loss  suffered.  If  the 
insured  articles  of  clothing,  furniture,  bedding,  etc.,  have 
been  destroyed,  the  question  for  determination  in  finding 
die  amount  of  the  recovery  is  what  was  the  fair  value  of 
the  property  before  it  was  destroyed.  In  this  it  is  not  to 
be  understood  that  any  fanciful  notions  of  the  value  enter- 
tained by  the  owner  of  such  articles  are  properly  to  be 
considered,  but  rather  what  would  the  destroyed  goods 
have  been  worth  for  the  use  of  such  people  as  ordinarily 
use  goods  of  that  class,  provided  they  were  in  need  of 
them;  this  value, on  the  one  hand,  not  to  be  swelled  by  a 
sentimental  partiality  of  its  owner,  and,  on  the  other,  not 
to  be  subjected  to  the  odium  and  suspicion  generally  inci- 
dent to  second-hand  clothing  or  furniture.  If  any  of  the 
insured  property  was  a  marketable  commodity,  its  value 
might  by  the  jury  be  found  from  the  prevailing  market 
price,  otherwise  the  simple  fair  value  should  govern. 
These  suggestions  embody  the  principle  upon  which  the 
jury  was  instructed  upon  this  subject,  and  fairly  consider 
the  objections  and  arguments  made  in  criticism  thereof  by 
the  plaintiff  in  error. 

The  views  above  expressed  are  not  without  support  in 
other  adjudicated  cases  involving  the  same  question.  In 
Oei-e  V.  Council  Bluffs  Ins.  Co.y  67  la.,  on  page  276,  Adams, 
J.,  delivering  the  opinion  of  the  court,  said:  ''The 
court  instructed  the  jury  to  allow  the  fair  value  of  the 
property.  The  defendant  assigns  as  error  the  giving  of 
this  instruction.  In  our  opinion  there  is  no  error  in  the 
instruction.  If  there  had  been  evidence  that  the  property 
had  a  distinctly  recognized  market  value,  it  might  have 
been  better  to  have  instructed  the  jury  to  allow  the  market 
value;  but  there  was  ho  such  evidence,  and  the  instruction 
to  allow  the  fair  value  appears  to  us  to  be  unobjectionable." 

In  Joy  V,  Seeurity  Fire  Ins.  Co.y  48  N.  W.  Rep.  [la.], 
1049,  the  supreme  court  of  Iowa  said :  ''  The  property  in 
question  consisted  of  old  or  second-hand   furniture,  the 
16 
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market  price  of  which  it  is  usually  very  diflBcult  to  estab- 
lish. It  cannot  be  said  to  have  a  fixed  market  value,  and 
we  think  that  the  price  for  which  it  was  offered  by  the 
owner  is  at  least  competent  evidence  to  be  considered  by 
the  jnry.  If  such  an  offer  is  accepted,  it  would  seem  quite 
conclusive  that  the  property  was  worth  the  amount  of  the 
offer.  If  not  accepted,  it  would  be  evidence  tending  to  show 
that  the  property  was  not  worth  more  than  that  for  whidi 
it  was  offered.  It  is  not  to  be  assumed,  in  the  absence  of 
proof,  that  the  offer  was  'dictated  by  pressing  circumstances' 
or  for  other  reasons  that  might  render  the  proof  of  sucb 
an  offer  of  no  avail;  but  if  such  'circumstances'  exist  they 
may  be  shown  and  thus  give  to  the  testimony  the  waght 
to  which  it  is  entitled.'' 

This  subject  is  thus  discussed  in  Sutherland,  Dam- 
ages, vol.  2,  on  page  387  :  ''If  the  article  in  question  has 
no  market  value,  its  value  may  be  shown  by  pro<>f  of  such 
elements  of  facts  affecting  the  question  as  exist.  Recourse 
may  be  had  to  the  items  of  cost  and  its  utility  and  use. 
And  opinions  of  witnesses  properly  informed  on  the  sub- 
ject may  also  be  given  in  respect  to  its  value." 

Under  the  circumstances  of  this  case  it  is  believed  that 
there  was  sufficient  evidence  of  a  pro|)er  character  upon 
which  to  submit  to  the  jury  the  question  of  the  amount  of 
loss  sustained,  and  that  the  rules  to  be  observed  in  the  con- 
sideration of  that  question  were  correctly  stated  by  the 
court  to  the  jury. 

3.  The  plaintiff  in  error  insists  that  the  fifth  paragraph  . 
of  its  answer,  setting  up  the  existence  of  an  existing  con- 
cealed insurance  upon  the  same  goods  covered  by  the  policy 
sued  upon,  was  confessed  by  defendant  in  error's  reply  in 
respect  thereto.  The  paragraph  of  the  reply  referred  ta 
has  hereinbefore  been  copied  in  full,  and  by  an  inspeciion 
will  be  found  to  consist,  first,  of  an  averment  of  knowledge 
of  the  existence  of  said  prior  insurance  when  the  policy 
sued  upon  was  made;  and  second,  a  denial  of  each  and 
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every  all^ation  of  the  aforesaid  fifth  paragraph  of  the 
answer.  Section  121  of  the  Code  of  Civil  Procedure  pro- 
vides as  follows:  **  In  the  construction  of  any  pleading,  for 
the  purpose  of  determining  its  effects,  its  allegations  shall 
be  liberally  construed  with  a  view  to  substantial  justice  be- 
tween the  parties.''  Thus,  considering  the  two  parts  of  the 
reply,  there  is  no  difficulty  in  harmonizing  them,  each  with 
the  other,  for,  regarding  one  as  a  denial  of  the  facts  charged, 
the  other  may  well  be  treated  as  though,  contingently  upon 
the  plaintiff  in  error  successfully  establishing  the  existence 
of  the  prior  insurance,  the  defendant  had  alleged  a  knowl- 
edge of  such  policy  and  waiver  of  objection  thereto  by  the 
plaintiff  in  error.  If  these  matters  rendered  this  part  of 
the  reply  so  indefinite  and  uncertain  that  the  precise  nature 
of  the  charge  or  defense  was  not  apparent,  the  court,  upon 
motion,  would  undoubtedly  have  required  it  to  be  made 
more  definite  and  certain.  (Sec.  125,  Code  of  Civil  Pro- 
oodure.)  No  objection  was  made  for  this  reason,  and  it 
would  manifestly  be  very  unjust  to  deprive  defendant  in 
error  of  the  benefit  of  his  denial  of  the  existence  of  a  prior 
insurance,  especially  in  view  of  the  fact  that  the  jury  spe- 
cially found  that  no  such  prior  insurance  existed. 

4.  There  was  refused  the  offer  to  prove  the  general  rep- 
utation for  truth  and  veracity  of  Mr..  Ay  erst,  in  Sioux 
Falls.  The  residence  of  Mr.  Ayerst  in  the  place  last  men- 
tioned was  from  1884  to  October,  1888,  at  which  time  he 
removed  to  Omaha,  where  he  resided  during  the  interim 
between  said  last  mentioned  date  and  April,  1890,  at  which 
time  he  removed  to  Seattle,  where  he  continued  to  reside 
until  the  date  of  the  trial,  which  was  in  April,  1891.  Be- 
tween the  termination  of  his  residence  at  Sioux  Falls  and 
the  date  of  the  trial  there  was  an  interval  of  two  years  and 
six  months.  The  decisions  are  not  uniform  as  to  the  rule 
applicable  to  this  form  of  impeachment,  it  is  true,  but  in 
this  state  no  doubt  can  well  exist. 

In  Long  v.  Btaie,  23  Neb.,  34^  the  following  language  of 
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Judge  Brewer  in  Fislier  v.  Conway,  21  Kansas,  25^,  was 
quoted  with  approval:  '^ Impeaching  testimony  is  for  the 
purpose  of  discrediting  a  witness  by  showing  that  the  oom- 
niunity  in  which  he  lives  do  not  believe  what  he  says ;  that 
he  is  such  a  notorious  liar  that  he  is  generally  disbelieved. 
It  is  his  present  credibility  that  is  to  be  attacked ;  is  he 
now  to  be  believed?  What  do  liis  neighbors  think  and 
say  of  him  at  the  present  time;'  not  what  did  they  think 
and  sny  months  or  years  ago?" 

In  Marion  v.  State,  20  Neb.,  242,  it  was  held  that  the 
general  reputation  to  be  proved  must  be  confined  to  a  time 
very  near  the  date  when  the  witness  testified.  From  the 
above  statement  as  to  the  residence  of  Mr.  Ayerst,  it  ap- 
pesrs  that  of  the  two  and  one-half  years  which  had  elapsed 
since  his  residence  in  Sioux  Falls  ceased,  he  had  resided 
one  and  one-half  years  in  Omaha  where  llic  trial  was  then 
in  progress.  He  certainly  must  have  established  a  •reputa- 
tion for  truthfulness  or  the  contrary  within  that  time,  and 
proof  of  his  reputation  anterior,  at  least,  to  his  residence 
in  Omaha  was  too  remote  for  the  purpose  of  impeachment. 
The  evidence  offered  for  that  purpose  was,  therefore,  prop- 
erly excluded.  While  some  other  propositions  of  fact  were 
put  in  issue  by  the  pleadings,  none  have  been  argued  except 
such  as  have  alr^dy  received  consideration  and  determi- 
nation.    The  judgment  of  the  district  court  is 

Affirmed. 

Thb  other  commissioners  concur. 
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Bane  of  Commerce  v.  J.  T.  Habt.  I??*  ^1 


TlLKD  JUNS  6,  1893.    Na  4892. 

1.  Banks  and  Banking:  Powebs  of  Ovficbb&  The  easldtf  of 
»  banking  corporation  has,  by  Yirtne  of  bia  office,  no  aoihorHy 
to  accept,  in  payment  and  discharge  of  a  debt  dne  the  bank,  cer* 
tificates  of  the  capital  stock  of  an  insurance  company. 

S.  : :  iNYESTiNO  IN  Stocks  of  Another  C!obpoba- 

TION.  A  banking  corporation,  organized  under  the  laws  of  thia 
state,  has  no  power  to  become  a  stockholder  in  an  insurance 
company. 

8l  :  .    Theactsof  the  directory  of  a  banking  corporation, 

in  dealing  with  and  investing  the  funds  of  the  stockholdeia^  to 
bind  the  bank,  must  be  confined  to  the  expressed  purposes  in 
which  the  bank  was  incorporated,  and  to  purposes  neoeaaarily 
incidental  thereto  in  the  successful  conduct  of  its  legitimate 
busin< 


Errob  from  the  district  court  of  Douglas  county.  Tried 
below  before  Doane^  J. 

John  L.  Webster^  for  plaintiff  in  error  i 

The  cashier  of  the  bank  had  no  authority  to  buy  shares 
of  stock  in  the  insurance  company  and  pay  for  the  same: 
with  funds  of  the  bank,  or  to  accept  the  same  in  payment 
of  a  note  not  due.  (Sandy  River  Bank  v.  Merchants  &  Me* 
ehanics  Bank,  1  Bissell  [U.  S.],  146 ;  Lamb  v.  Cecily  26  W.. 
Va.,  288 ;  United  States  t?.  Oty  Bank  of  Colimbus,  21  How. 
[U.  S.]y  356.)     One  corporation  cannot  buy  stock  in  an-, 
other  corporation  unless  the  power  to  do  so  is  clearly  con-, 
ferred  by  statute.  (Franklin  Banic  v.  Commercial  Bank,  36. 
O.  St.,  355;  Franklin  Company  v.  Letoision  Institution  for 
Savings y  68  Me.,  43 ;  Mechanics  &  Workingmen^s  Bank  v. 
Meriden  Agency  Co.,  24  Conn.,  159*;  Milbankv.  New  York, 
L.  E.  &  W.  B.  Co.,  64  How.  Pr.  [N.  Y.],  20-29;  Central 
R.  Go.  V.  Pennsylvania  R.  Co.,  31  N.  J.  Eq.,  475;  Sumner 
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V.  Marcy,  3  Woodb.  &  M.  [U.  8.],  105;  Central  R.  Co.  v. 
Collins^  40  Ga.,  582;  Hazelhurst  v.  Savannah,  O.  &  N.  A. 
R.  Cb.,  43  Qa.,  13;  People  v.  Ckioago  Gas  TtuH  Co.,  130 
III.^  268 ;  Morawetz^  Private  Corp.,  sea  431 ;  Cook,  Stock- 
holders^  sec.  316.) 

J,  M.  Woohoorth,  oontra. 

Baoan,  0. 

The  Bank  of  Commerce  sued  Hart  on  a  note  for  $20,000^ 
executed  and  delivered  by  him  to  the  bank.  The  defense 
of  Hart,  so  far  as  the  same  is  material  here,  was,  that  on 
March  30,  1888,  he  paid  on  said  note  $14,105.46,  with 
which  payment  the  bank  has  not  credited  him.  Hart 
claims  to  have  made  this  payment  by  the  sale  of  certain 
shares  of  stock  in  an  insurance  company  to  the  bank 
through  one  Johnson,  its  cashier,  who  promised  at  the 
time  to  credit  the  note  when  it  should  be  returned  from 
New  York,  wliere  it  then  was.  The  bank  claims  that  Uie 
sale  of  said  stock,  if  made,  was  to  Johnson  individually, 
and  not  to  the  bank;  that  it  had  no  interest  or  part  in  said 
sale;  that  the  same,  if  made,  was  without  its  knowledge  or 
consent;  and  the  purchase  of  the  stock  by  its  cashier,  if 
made  for  the  bank,  was  in  excess  of  his  authority,  and 
Yoid.  The  jury,  by  its  verdict,  allowed  Hart  the  credit 
he  claimed,  thus,  in  effect,  finding  that  the  purchase  of  the 
insurance  stock  was  made  by  t'  c  bank.  Assuming  for  the 
purposes  of  this  opinion  that  the  evidence  in  the  record 
supports  this  fielding,  we  then  proceed  to  inquire  whether 
the  cashier  exceeded  his  authority  in  using  funds  of  the 
bank  in  tlie  purchase  of  this  stock. 

In  Sandy  River  Bank  v.  Merchants  &  Mechanics  Banh, 
1  Bissell  [U.  S.],  146,  the  facts  were:  The  cashier  of  the 
Mechanics  Bank  settled  an  account  of  $22,000  with  the 
cashier  of  the  Sandy  Biver  Bank  by  paying  $10,000  cash 
and  giving  $12,000  private  paper,  which  the  cashier  of  the 
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Sand  J  River  Bank  acoepted  in  pay  men  t^  and  gave  a  receipt 
in  full.  The  Sandy  River  Bank  brought  its  action  against 
the  Merchants  &  Mechanics  Bank  on  the  account.  Tho 
latter  pleaded  payment  by  the  contract  with  the  cashier. 
The  question  in  the  case  was  whether  the  cashier  had 
authority  to  receive  in  payment  anything  but  money.  Jn 
the  course  of  the  opinion  delivered  the  judge  said:  ''A 
cashier  of  a  bank  is  ordinarily  the  executive  officer  of  tho 
bank.  He  is  the  agent  through  whom  third  persons  trans  • 
act  their  business  with  the  bank.  The  bank  generally 
holds  him  out  to  the  world  as  having  authority  to  act  ac- 
cording to  the  general  usage,  practice,  and  course  of  busi- 
ness, and  all  acts  done  by  him  within  the  scope  of  such 
usage,  practice,  and  course  of  business  bind  the  bank  as 
to  third  persons  who  transact  business  with  him  on  the 
faith  of  his  official  character;  and  perhaps  it  may  be  pre- 
sumed without  proof,  and  merely  from  his  office,  that  he  in 
authorized  to  receipt  and  discharge  debts,  and  deliver  up  se- 
curities on  payment  or  discharge  of  the  debt  for  which  they 
are  held.  *  ♦  ♦  gu^  ^mi  dig  authority  is  a  limited 
authority^  and  when  a  party  claims  a  discharge  from  a  debt 
due  the  bank,  not  by  payment,  but  by  giving  other  or  dif- 
ferent notes,  bills,  or  securities,  which  the  cashier  has  agreed 
to  take  and  release  the  debt,  his  authority,  like  that  of  any 
other  agent,  must  be  shown  by  proof.  As  a  general  rule, 
a  jury  have  not  a  right  to  infer  that  the  cashier  of  a  bank, 
as  sueii,  has  the  authority  to  compromise  and  discharge  debts 
without  payment  or  by  taking  other  securities,  but  the  au- 
thority from  the  bank  must  be  shown  expressly  or  by 
necessary  implication,  or  it  must  "^  "^  *  be  established 
by  the  particular  usage,  or  practice,  or  mode  of  doing  busi- 
ness of  the  bank;  or  it  must  be  ratified  or  acquiesced  in  by 
the  bank  in  order  to  be  binding." 

In  United  States  v.  OUy  Bank  of  Oolumbtts,  21  How. 
[U.  S.],  356,  the  facts  were:  The  cashier  of  the  Columbus 
bank  gave  to  one  of  its  directors.  Miner,  a  letter  to  the  secre- 
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tary  of  the  treiiaury  of  the  Uuiicil  States,  to  the  effect  that 
Miner  had  authority  to  contract  in  behalf  of  the  bank  for 
the  transfer  of  money  for  the  government.  Belying  upon 
this  letter,  the  secretary  of  the  treasury  made  a  contract 
with  Miner  for  him  to  transfer  $100,000  of  the  govern- 
ment's money  from  New  York  to  New  Orleans.  Miner 
received  the  money,  but  never  delivered  it  The  United 
States  brought  suit  against  the  Columbus  bank  to  recover 
the  money.  The  supreme  court  of  the  United  States  de- 
cided that  the  action  could  not  be  successfully  maintained, 
as  the  cashier  of  the  Columbus  bank  had  no  authority  to 
make  such  a  contract,  and  there  was  no  proof  tiiat  the 
board  of  directors  had  authorized  it.  In  the  course  of  the 
opinion  Justice  Swayne  said :  ''The  court  defines  a  cashier 
of  a  bank  to  be  an  executive  officer  by  whom  its  debts  are 
received  and  paid^  and  its  securites  taken  and  transferred, 
and  that  his  acts,  to  be  binding  upon  a  bank,  must  be 
done  within  the  oi'dinary  course  of  his  duties.  *  *  * 
The  term  'ordinary  business,'  with  direct  reference  to  the 
duties  of  cashiers  of  banks,  occurs  frequently  in  *  *  * 
reports  of  the  decisions  of  our  state  courts,  and  in  no  one 
of  them  has  it  been  judicially  allowed  to  comprehend  a 
contract  made  by  cashier,  without  an  express  delegation  of 
power  from  a  board  of  directors  to  do  so,  which  involves 
the  payment  of  money,  unless  it  be  such  as  has  been  loaned 
in  the  usual  and  customary  way.  Nor  has  it  ever  been 
decided  that  a  cashier  could  purchase  or  sell  the  property, 
or  create  an  agency  of  any  kind  for  a  bank  which  he  had 
not  been  authorized  to  make  by  those  to  whom ^ has  been 
confided  the  power  to  manage  its  business,  both  ordinary 
and  extraordinarv.'^ 

The  power  of  this  bank  to  purchase  stock  in  an  insur- 
ance company,  if  it  exists  at  all,  is  an  extraordinary  power 
and  one  not  confided  to  the  cashier,  but  belonging  to  the 
directory. 

In  the  Bank  of  Healdsburg  v.  Bailhache,  65  Cal.,  329, 
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it.  is  si^id,  that  the  power  to  make  a  settlement  of  defalcation 
to  a  bank,  and  accept  a  deed  of  real  estate  in  satiafactioD 
and  release,  is  the  function  of  the  board  of  directors  and. 
not  of  any  individual  director  or  o£Bcer. 

It  has  also  been  decided  that,  in  the  absence  of  special 
authority,  the  cashier  of  a  bank  could  not  release  the 
surety  from  a  note  owned  by  the  bank.  {Merchants  Bamh 
V.  Rudolf  J  6  Neb.,  627 ;  Conchecho  National  Bank  v.  Has-- 
kdl,  61  N.  H.,  116.)  That  in  the  absence  of  special  au-^ 
thority  or  established  usage  the  cashier  has  no  power  to 
comproDiise  claims  due  his  bank.  {Chemieal  National 
Bank  V.  Kohnery  8  Daly  f  N.  Y.],  530.)  That  he  had  no 
authority  to  bind  his  bank  by  issuing  a  certificate  of  deposit 
to  himself.  {Lee  v.  Smith,  84  Mo.,  304.)  Nor  bind  the 
bank  by  an  official  indorsement  of  his  own  note.  {West 
8L  Louia  Savings  Bank  v,  Shawnee  County  Bank,  96  U. 
S.,  557.) 

The  cashier  of  the  Bank  of  Commerce,  then,  as  the  ezeo> 
ntive  officer  of  the  bank,  was  clothed  with  authority  to 
collect  all  debts  due  the  bank,  but  this  means  collections  in 
money.  If  a  cashier  may  discharge  the  debts  due  his  bank 
by  exchanging  the  evidences  of  them  for  stocks  of  an  in- 
soranoe  company  or  a  gas  company,  then  he  can,  under  the 
name  and  charter  of  the  bank,  conduct  an  entirely  differ- 
ent business,  and  use  the  funds  of  his  stockholders  for  a 
purpose  for  which  they  were  never  subscril)ed  and  in  vio- 
lation of  the  law  of  the  bank's  creation.  The  purposes  for 
which  the  Bank  of  Commerce  was  organized^  as  expressed 
in  its  articles  of  .incorporation,  were  to  receive  deposits  of 
money  and  pay  the  same  out  on  proper  vouchers;  to  loan 
money  on  personal  security;  to  issue. drafts  or  letters  of 
credit ;  to  buy  and  sell  securities  of  every  kind,  and  do  a 
general  .banking  business.  Had  this  charter  expressly 
provided  that  the  corporation  might  invest  its  funds  in* 
stocks  of  insurance  companies  and  deal  generally  in  stocks- 
of.  other  corporations,  such  a  provision  would  have  been 
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oontrarj  to  the  laws  of  the  state  and  void.  Bat  there  is 
no  provision  in  the  bank's  charter  which,  by  any  reason- 
able oonstrnction,  can  be  oonstmed  into  an  authority  to 
purchase  and  hold  the  stocks  of  any  other  corporation. 
True,  it  says  ''to  purchase  securities  of  every  hind/'  but 
certificates  of  stock  are  not  securities  within  the  meaning 
of  this  provision,  nor  such  as  the  word  imports  in  com- 
mercial or  bonking  phraseology.  "  Securities/'  as  here 
used,  mean  notes,  bills  of  exchange,  and  bonds ;  in  other 
words,  evidences  of  debt,  promises  to  pay  money.  We 
conclude,  therefore,  that  the  cashier,  by  virtue  of  his  office, 
bad  not  the  power  to  accept  the  stock  of  the  insurance 
company  in  payment  of  the  debt  due  the  bank,  but  that 
power,  if  it  existed,  was  lodged  in  the  directory,  and  aa  it 
had  not  expressly  authorised  the  isshier  thereto,  he  ex- 
ceeded his  powers  in  agreeing  to  accept,  on  behalf  of  hia 
principal^  the  insurance  company  stock  in  payment  of  the 
debt  due  from  Hart  to  the  bank,  and  that  the  lait&t  is  not 
bound  thereby. 

The  next  inquiry  is  as  to  the  powers  of  the  directory  to 
ratify  the  purchase  of  the  insurance  company's  stock  and 
bind  the  bank  thereby. 

In  the  Mechanics  &  Warkmgmen^s  Mutual  Savmgs 
Bank  &  Building  AsaodaJtion  «.  Meriden  Agenog  Cbm- 
jMiny,  24  Conn.,  1 59,  it  is  said :  ''  The  first  question  is, 
whether  the  defendants,  being  a  joint  stock  corporation, 
organized  for  a  specific  purpose,  had  power  to  become  a 
stockholder  in  the  association  of  the  plaintiffs.  The  purpose 
for  which  the  agency  company  united,  as  expressed  in  their 
articles  of  association,  was  to  do  a  general  insurance 
agency,  commission,  ;ind  brokerage  business,  and  such  other 
things  as  were  incidental  to,  and  necessary  in,  the  manage- 
ment of  that  business.  Bo  far  as  that  business  was  con- 
cerned, the  proper  officers  of  the  company  had  power  to 
act,  and  bind  the  company;  but  if  they  departed  from 
that  business,  and  entered  into  contracts  not  authorised  by 
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the  companj^  such  ooDtracts  would  not  be  binding.  A 
subscription  to  the  stock  of  a  building  association^  has  iio 
l^ilimate  connection  with  the  business  of  an  insurance 
agent,  commission  merchant,  or  broker,  and  was  not  there- 
fore authorized  by  the  defendants'  articles  of  association. 
*  *  *  But  when  tte  directors  of  the  company  sub- 
scribed for  stock  in  a  building  association,  whatever  may 
have  been  their  motive,  ♦  ♦  *  they  transcended  the 
powers  conferred  upon  them,  and  departed  from  the  legiti- 
mate business  of  the  company." 

In  Franklin  Co.  v,  Letciston  Institution  for  SavingBf  68 
Me.,  43,  it  is  said :  ''  If  a  corporation  can  pnrchase  any  por- 
tion of  the  capital  stock  of  another  corporation,  it  can  pur- 
chase the  whole  and  invest  all  its  funds  in  that  way,  and 
thus  be  enabled  to  engage  exclusively  in  a  bnsiness  entirely 
foreign  to  the  purposes  for  which  it  was  created.  A  bank- 
ing corporation  could  become  a  manufacturing  corporation, 
and  a  manufacturing  corporation  could  become  a  banking 
corporation.  -  This  the  law  will  not  allow,  and  it  has  been 
held  that  notes  given  by  a  manufacturing  corporation  for 
the  purchase  of  shares  in  a  bank  are  not  collectible/' 

In  Cook,  Stockholders,  sec.  316,  it  is  said:  '^A  banking 
corporation  has,  at  common  law,  no  power  to  purchase  or 
invest  in  the  stock  of  another  corporation,  whether  that  other 
corporation  be  itself  a  bank  or  of  a  different  business. 
The  bank  is  organized  for  the  purpose  of  receiving  depos- 
its and  loaning  money,  not  for  the  purpose  of  dealing  in 
stocks.  Any  attempt  to  engage  in  such  transaction  is  a 
violation  of  its  charter  rights  and  of  its  duty  towards  the 
stockholders  and  the  public." 

In  Nassau  Bank  v.  Jones,  95  N.  T.,  116,  Chief  Justice 
Ruger  said  :  '*  The  question  involved  in  this  case  *  *  * 
is  the  right  of  a  banking  corporation,  chartered  under  the 
laws  of  this  state,  to  subscribe  for  the  stock  of  a  railroad  cor* 
p<$ration.  *  ♦  *  Jt  is  clear  that  a  banking  corpora- 
tion cannot  enter  into  a  contract  of  this  character,  unless  it 
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has  authority  under  its  charter  to  become  a  subscriber  for 
the  stock  of  railroad  corporations,  and  thereby  assume  the 
obligations  to  which  such  stockholders  are  subject.  *  * 
The  plaintiff  is  a  moneyed  corporation  organized  under 
chapter  260  of  the  Laws  of  1838,  and  authorized  by  that 
statute  ^to  carry  on  the  business  of  banking,  by  discounting 
bills,  notes,  and  other  evidences  of  debts;  by  receiving  de- 
posits; by  buying  and  selling  gold  and  silver  bullion,  for- 
eign coins  and  bills  of  exchange,  and  by  loaning  money  on 
real  and  personal  pro[)erty.'  The  legislature  intended  by 
the  act  in  question  to  inaugurate  in  this  state  an  entirely 
new  system  of  banking,  and  thereby  undertook  to  provide 
for  the  establishment  of  moneyed  corporations  which 
shonld  furnish  to  the  public  a  safe  and  reliable  circulating 
medium  for  the  transaction  of  its  business,  and  secure  and 
solvent  depositaries  for  the  custody  of  such  moneys  as  were 
needed  for  current  use  by  the  business  public  *  *  * 
The  language  employed  in  the  act  *  *  *  excludes, 
by  necessary  implication,  the  capacity  to  carry  on  any  other 
business  than  that  of  banking,  and  the  adoption  of  any 
other  methods  for  the  prosecution  of  such  business  than 
those  especially  pointed  out  by  the  statute.  *  *  *  Xhe 
spirit  of  the  law,  as  well  as  a  sound  public  policy,  forbid 
these  institutions  from  risking  moneys  entrusted  to  their 
care  in  doubtful  speculations  or  enterprises.  *  ^  * 
For  these  reasons,  we  are  of  the  opinion  that  the  plaintiff 
was  not  only  precluded  by  public  policy,  but  was  not  au- 
thorized by  the  statute  under  which  it  was  organized,  to 
enter  into  any  engagement  as  a  stockholder  in  a  railroad 
corporation." 

The  learned  judge  who  presided  at  the  trial  below  charged 
the  jury  as  follows  : 

^'  a.  In  investigating  the  question  as  to  how  far,  if  at  all, 
the  bank  was  bound  by  the  acts  of  Johnson  in  the  prem- 
ises, you  will  be  governed  entirely  by  the  testimony  which 
has  been  adduced  before  you  on  the  trial.     If  you  shall 
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find  from  the  testimony  either  that  Johnson,  in  his  nego- 
tiations with  Hart,  and  his  final  agreement  with  him  for 
the  purchase  of  the  shares  of  stock  in  the  insurance  oom- 
pany,  was  acting  under  authority  conferred  upon  him  in 
that  behalf  by  the  board  of  directors  of  the  bank,  or  that, 
subsequently  to  the  transaction,  the  directors  approved  and 
mtified  what  had  been  done  by  Johnson,  acting  in  his  ca- 
pacity as  cashier  of  the  bank,  if  you  shall  find  that  in  such 
transaction  he  did  act  as  such  cashier,  and  accepted  the  fruits 
of  such  transaction,  then,  and  in  that  case,  the  bank  would  be 
estopped  to  deny  the  authority  of  Johnson  in  the  premises, 
and  would  be  bound  by  his  acts  in  that  behalf. 

''  6.  If,  on  the  other  hand,  you  shall  find  from  the  testi- 
mony that  Johnson  did  not  have  authority  from  the  board 
of  directors  of  the  bank  to  negotiate  for  and  purchase  the 
shares  of  stock  in  the  insurance  company  referred  to  in  the 
testimony,  and  that  the  directors  did  not  subsequently  ap- 
prove and  ratify  the  acts  of  Johnson  relating  thereto,  nor 
accept  and  retain  the  fruits  of  such  n^otiation  and  pur- 
chase, then,  and  in  that  case,  the  bank  would  not  be  bound 
by  what  Johnson  did  relating  to  such  negotiation  and 
purchase,  and  in  such  case  the  plaintiff  would  be  entitled 
to  your  verdict  for  the  amount  of  the  note  sued  on  and 
interest." 

This  charge  proceeded  upon  the  theory  that  though  the 
purchase  of  the  insurance  company's  stock  by  the  cashier 
was  unauthorized,  yet  the  board  of  directors  could  have 
afterwards  ratified  and  adopted  it  and  bound  the  bank  by 
it  We  do  not  assent  to  this  doctrine  as  applied  to  this 
case.  It  is  doubtless  true  that  the  bank  could  legally  take 
the  stock  of  another  corporation  as  security  for  a  debt  pre- 
viously contracted.  Possibly  it  might  make  a  loan  on  the 
strength  of  the  stock  as  security  at  the  time.  On  this  point 
the  authorities  are  not  in  harmony,  and  as  it  is  not  material 
here  we  do  not  decide  it.  An  emergency  might  arise  when 
abank^s  board  of  directors  would  be  justified  in  taking  the 
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Btock  of  another  corporation  in  Befctlemeot,  adjusimeiity  or 
compromise  of  a  doubtful  daim  or  debt,  actiog  in  the  bon- 
ett  belief  that  only  hy  so  doing  could  a  serious  loss  to  the 
bank  be  averted.  None  of  these  reasons,  however,  existed 
in  the  case  at  bar,  or  if  they  did  the  record  before  us  diMs 
not  disclose  them.  The  cashier  had  no  authority  to  bind 
the  bank  by  baying  the  insurance  oompany's  stock.  The 
board  of  directors  had  no  authority  to  authorise  him  to  do 
so;  and,  if  the  cashier  bought  such  stock  in  behalf  of  tbo 
bank,  the  directory  had  no  authority  to  ratify  the  purcbaso 
and  tlius  bind  the  bank.  But  assuming  the  charge  atates 
the  law  correctly,  there  is  no  evidence  in  the  record  that 
the  board  of  directors  ever  authorized  the  cashier  to  pur- 
chase the  insurance  stock,  and  none  that  the  board  of 
directors  ever  ratified  such  a  purchase,  if  made,  or  that  the 
bank  accepted  the  fruits  of  the  transaction,  and  the  jury 
could  not,  from  the  evidence,  so  find  either.  We  conclude, 
then,  that  the  powera  of  a  directory  of  a  bank  in  dealing 
with  and  in  investing  the  funds  of  the  stockholdera  are 
limited  to  the  purposes  for  which  the  bank  was  incorpo- 
rated and  to  purposes  necessarily  incidental  thereto  in  the 
successful  conduct  of  its  legitimate  business. 

We  are  constrained  to  say  that  the  verdict  of  the  jury 
is  not  supported  by  the  evidence,  and  that  the  judgment  of 
the  court  is  contrary  to  the  law  of  the  case.  The  judgment 
of  the  district  court  is  therefore  reversed  and  the  case 
manded  for  further  proceedings. 

ReVEBSED  and  B£lfAin>ED. 

The  other  commissionera  concur. 
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Hbhrt  a  Goatsworth  Compant,  APPEIJ-EB,  t.  Cy- 
RDB  W.  FiBHEBDICK,  ADUINI&TBATOB  OF  THE  ES- 
TATE OF  M.  Isabel  Bond,  Deceased,  et  al^ 
APPELLEES,  Impleaded  with  Chables  H.Bbaley 

BT   AL,,  APPELLANTB. 

Filed  Jdnk  6,  1B93.    Ko.  5180. 

1.  Mortgage*:  BiLE*ei  Without  Patmkkt  at  Rbqdist  or 
Ubl'HAMICS'  Lixnholdbbs:  Pbiobitibs:  Ebtoppel.  H.  held 
k  mortfCKge  on  cerbtin  city  lota,  on  wbich  tbe  owdw  deaircd  ta 
MgotUU  a  large  loan  Tor  Ihc  parpoBe  of  balldiDg  tbereoD  a 
boMl,  oontiacU  for  fitnilKbiDg  the  material  for  wbicb  were  held 
bj  H.  &  C.,  nbo  prouiaed  H.  id  writlog  if  be  woald  relMwe  his 
mortgage  they  would  pay  him  the  amoant  thereof  OQt  of  tbo 
paymente  mode  to  tb«m  for  material  ttom  time  to  time  as  tbe 
Imildiog  prrrgrinwriil  H.  released.  pAymenta  for  material 
weremade  to  H.AC,  bat  they  paid  nathing  to  M.  Inaaalt  by 
H.  &  G.  to  foiecIosB  mechaoiiu'  liens  od  the  lots  ftiid  hotel, 
itU,  that  the  release  by  H.  of  hia  mortgitge  wm  k  aafficient 
ooDsideratlon  for  the  promises  of  H.  A  C. ;    that  they  were  ^   ^ 

ertopped  from  claimiDg  liens  on  the  propsrty  prior  to   H.,  and  58   ISB 

that  their  lieoa  shoald  be  obarged  with  tbe  Mnoant  dae  H.  od  I  ^  |0T, 

hia  mortgage.  \tO  87»| 

ft.  Keobanios'  Uena :  Pkiobitibb.  Under  tbe  law  oT  tbU  stato 
tbe  liao  of »  meehanioor  lalwrer  attaches  at  tbe  oommencement 
of  tbe  AtmiahiDg  of  material,  or  at  the  commeueemeDt  of  the 
performanee  of  labor  by  bim.Mid  not  from  tbe  beglnaing  of  the 
•oiNtnictioii  of  tbe  ImproreiDent  on  which  be  Ubora  or  for 
which  he  Aimiabe*  material. 

S. !  :  ImBBsar  to  Which  Lieu  attaches.    A  per- 

son commeooing'to  famish  material  for,  or  commenciDg  to  lalrar 
on,  an  improvement  on  real  estate  mnat  at  the  time  talie  notice 
ef  the  ioteraat  *nd  title  in  tbe  premises  of  the  person  with 
whom  he  oontrsoted,  as  shown  by  the  pnblie  records,  as  bis  lien 
for  labor  or  material,  naldefiom  the  improToment  itself,  attaches 
only  to  such  interest. 

4  Xortgafss:  Ubchasiob'  Libhh:  Priobittes.  A  party  tsklng 
a  mortgage  on  real  estate  is  iMDod,  at  tiie  Ume,  to  know  wliether 
Material  has  beea  ftarnished  or  labor  performed  in  tbe  erection. 
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reparation,  or  removal  of  improvements  on  the  premises  within 
the  fonr  prior  months. 

5.  :  :  .     The  lien  of  a  mortgage  on  real  estate, 

taken  while  a  building  is  in  process  of  erection  thereon,  is  sub- 
ject to  the  claims  of  material-men  and  laborers  for  material  al- 
ready and  thereafter  furnished,  and  for  labor  already  and  there- 
after performed  in  the  erection  of  such  building,  when  the 
commencement  of  such  furnishing  of  material,  or  the  commence- 
ment of  the  performance  of  such  labor,  was  prior  to  the  reoord  of 
said  mortgage. 

e.  Meohanios'  Liens:  Intbbybnino  Mobtgaobs:  Priobities: 
Classification  of  Liens.  Under  the  Nebraska  statute  there 
are  no  priorities  amongst  liens  for  material  furnished  or  labor 
performed;  but  this  rule  of  equality  applies  only  to  those  lien- 
ors who  commenced  the  furnishing  of  material,  or  commenced 
the  performance  of  labor  on  the  faith  of  the  same  estate;  as,  if 
A,  B,  and  C  commence  the  furnishing  of  material  for  an  im- 
provement on  certain  real  estate,  and  afterwards  the  owner 
mortgages  to  D,  and  thereatlber  E,  F,  and  G  commence  the  per- 
formance of  labor  on  the  improvement;  here  the  liens  of  A,  B, 
and  C  are  prior  to  D's  mortgage  and  prorate  amongst  them- 
selves, being  of  the  same  class  and  attachiog  to  the  same  estate; 
while  the  liens  of  £,  F,  and  G  would  be  subject  to  D's  mortgage 
but  would  prorate  amongst  themselves,  being  of  the  same  class 
and  attaching  to  the  same  estate. 

7.  :  Proceedings  to  Perfect:  Affidavit.  The  oath  at- 
tached to  the  *^  account  of  the  items"  for  material  furnished  and 
for  which  a  lien  was  claimed,  was  as  follows:  *' J.  A.  B.,  being 
first  duly  sworn,  ♦  *  *  says,  ♦**isa**»  cor- 
rect *  *  *  of  material  furnished  by  this  affiant  *  *  •  * 
Signed,  Capital  City  Planing  Mills,  per  J.  A.  B.,  Sec'y."  The 
account  of  the  items  was  headed,  **M.  I.  B.,  To  Capital  City 
Planing  Mills,  Dr."  Held,  To  show  that  the  lien  was  claimed 
by  the  Capital  City  Planing  Mills  and  not  by  J.  A.  B.,  and  a 
substantial  compliance  with  the  statute.  . 

a  :  :  .     The  oath  required  by  section  3,  chapter 

54,  Compiled  Statutes,  may  be  made  by  the  agent  of  the  claim- 
ant of  a  lien,  whether  a  person  or  corporation. 

9.  — — : :  Limitation:  Evidence.    When  more  than  four 

months  intervene  between  items  of  an  account  for  material  fur- 
nished a  mechanic's  lien  will  not  attach  for  the  items  preceding 
the  hiatus,  unless  it  is  made  to  appear  by  competent  evideooo 
that  all  the  items  were  furnished  pursuant  to  one  contract ;  and 
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the  affidavit  attached  to  the  "acoonnt  of  the  items  "  is  not  com- 
petent evidence  to  prove  that  fiust 

10.  :  Matbbial-Man'8    Right  to  Lien:   Cokditions  of 

Sale  Contbact:  Waiver.  A  vendor  of  an  elevator,  fhmished 
for  and  pnt  np  in  a  hotel  in  process  of  erection,  hy  contract  with 
the  owner  retained  in  himself  the  title  until  the  fixture  should 
be  paid  for,  and  reserved  the  right  to  retake  poaseselon  thereof 
if  default  should  be  made  in  the  payment  for  the  same,  ffeld^ 
Not  a  waiver  of  the  vendor's  right  to  a  material-man's  lien  on 
the  hotel  and  the  land  occupied  by  it, 

11.  :  AssiGNBfBNT:  Taking  MoBTaAQE  Secubity:  Merger. 

The  assignee  of  a  mechanic's  lien  is  subrogated  to  all  the  rights 
of  his  assignor;  and  the  taking  of  a  mortgage  by  the  assignee 
on  the  property  affected  by  the  lieo,  the  consideration  of  which 
mortgnge  was  used  in  the  purchase  of  the  lien,  will  not  merge 
the  latter  in  the  mortgage,  unless  it  appears  such  was  the  inten- 
tion of  the  parties  and  justice  requires  it.  That  intention  may 
be  established  not  only  from  the  acts  and  declarations  of  the  as- 
signee but  from  a  ?iew  of  the  situation  as  affecting  his  inter- 
ests. 

12.  Indemnity  Bond:  Principal  and   Subett:    Rights   of 

Subety:  UNAUTnoRizBD  Dkliyrry:  Ratification.  The 
agent  of  the  obliges  in  an  indemnity  bond  against  mechanics' 
liens  presented  the  obligation  to  H.  and  D.  and  requested  them  to 
sign  it  as  sureties ;  promising  them  that  A.,S.,and  one  Hughes, 
whose  names  were  printed  in  the  body  of  the  bond  as  sureties, 
would  also  sign  it.  H.  and  D.  signed  on  the  agreement  with  the 
agent  that  if  the  others  named  as  sureties  did  not  sign,  the  bond 
should  be  "invalid."  None  of  the  others  named  as  sureties 
signed,  and  the  agent,  without  the  knowledge  of  H.  or  B.,  erased 
the  other  sureties'  names  by  drawing  an  ink  line  across  them  and 
delivered  the  bond  in  this  condition  to  her  principal.  Seld,  The 
delivery  of  the  bond  was  unauthorized  and  H.  and  D.  were  not 
liable  thereon;  and  held  farther^  that  H.  and  D.,  by  afterwards 
taking  security  to  protect  themselves  from  loss  (being  then  ig- 
norant of  the  fact  that  the  other  sureties  had  not  signed),  did 
not  thereby  ratify  the  delivery  of  the  bond,  as  the  knowledge  of 
the  existence  of  a  right  or  defense  and  the  intention  to  relinquish 
it  must  concur  in  order  to  estop  a  party  by  waiver. 

Appeal  from  the  district  ooart  of  LaDcaster  ooanty. 
Heard  below  before  Field,  J, 
17 
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Trimble  &  Braley^  E,  E.  Brown^  Robert  Ryan^  and  Mar^ 
qtiettf  Deweese  A  HaJLl^  for  appellants. 

Samuel  J,  TutUe,  Holmes^  Cornish  &  Lamb^  Talbot  iCr 
BryaUy  Webster^  Rose  &  Fisherdtcky  F,  L  Foss,  A.  G. 
Wolfenbarger,  Qark  &  Allen,  and  Leeae  A  Stewart^  for  ap» 
pelleeB. 

Ragan,  C. 

In  June,  1889,  M.  Isabel  Bond  owned  lots  C,  D,  E^ 
and  F  of  Bigelow's  subdivision  of  lots  11  and  12,  block 
27,  in  the  city  of  Lincoln.  On  the  29th  of  this  month  she 
entered  into  an  agreement  with  the  appellee  Holmes,  in  and 
by  which  he  was  to  furnish  the  brick  and  perform  the  labor 
for  the  erection  for  Mrs.  Bond  of  a  four-story  brick  hotel 
on  said  property.  At  that  time  the  appellant  Marquett, 
held  a  mortgage  on  these  lots  to  secure  a  debt  of  $2,200 
and  interest  owing  to  him  by  Mrs.  Bond.  On  the  18th 
day  of  July,  this  year,  Mrs.  Bond  made  application  to  the 
ap|)ellant  the  Missouri,  Kansas  &  Texas  Trust  Company 
(hereinafter  called  the  Trust  Company),  for  a  loan  of 
$34,000,  to  be  secured  by  a  mortgage  on  the  above  de« 
scribed  property,  or,  as  the  application  expressed  it,  Mrs.. 
Bond  appointed  the  Trust  Company  her  agent  for  procur- 
ing such  loan.  The  appellant  Drexel  made  a  loan  through 
the  said  Trust  Company  to  Mrs.  Bond  on  said  property 
for  $30,000,  and  to  secure  the  same  took  a  mortgage  on 
said  real  estate,  bearing  date  August  1,  1889,  but  not 
recorded  until  the  26tli  day  of  that  month  and  was  not  ex- 
ecuted until  about  that  date.  The  payment  of  this  mort- 
gage was  guaranteed  to  Drexel  by  the  Trust  Company. 
On  the  date  of  the  mortgage,  Mrs.  Bond  and  the  Trust 
Company,  as  agent  of  Drexel,  entered  into  an  agreement 
in  writing,  in  and  by  which,  after  reciting  that  Mrs.  Bond 
had  executed  her  obligation  to  Drexel  for  $30,000  and  se- 
cured the  same  by  a  mortgage  on  said  property,  it  was  pro- 
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yided  that  Mrs.  Bond  should  at  once  erect  a  five-story 
stone  and  brick  building  on  said  lots  and  that  the  Trust 
Company^  as  the  agent  of  Drexel,  should  pay  the  proceeds 
of  said  loan  to  Mrs.  Bond  as  the  erection  of  said  building 
progressed.  These  payments  were  to  be  made  upon  the 
delivery  to  the  Trust  Company,  or  its  agents,  receipted 
bills  of  an  equal  amount  as  the  payments  due  for  labor 
and  materials  entering  into  the  construction  of  the  build- 
ing. 

Before  the  recording  of  the  Drexel  mortgage,  Mrs.  Bond 
and  the  appellees  Holmes  and  the  Henry  <&  Coatswortli 
Company  (hereinafter  called  the  Coatsworth  Company) 
agreed  in  writing  with  the  appellant  Marquett  if  he  would 
release  his  mortgage  on  said  lots,  that  Holmes  would  pay 
him  tliirty  (30)  and  the  Coatsworth  Company  forty  (40)  per 
cent  of  the  estimates  or  money  that  might  become  payable 
to  them  for  materials  furnished  in  the  erection  of  the  build- 
ing on  said  lots,  and  relying  on  said  promises  the  appellant 
Marquett  did  release  his  mortgage. 

Mrs.  Bond,  as  principal,  and  the  appellees  Holmes  and 
Doolittle,  as  sureties,  executed  to  the  appellant  Drexel,  on 
the  1st  day  of  August,  1889,  a  bond  in  the  sum  of  (25,000 
to  protect  and  indemnify  Drexel  and  his  agents  against  all 
liens  for  labor  or  materials  that  might  be  filed  against  f^aid  lots 
and  building.  This  bond  recited  that  the  time  allowed  by 
statute  for  filing  mechanics'  liens  had  not  expired;  that  Mrs. 
Bond  should  pay  for  all  work  done  and  all  material  fur- 
nished for  said  building,  and  keep  the  same  clear  from  all 
liens  on  account  therefor;  that  in  case  she  failed  to  perform 
her  contract,  Drexel,  or  his  agent,  the  Trust  Company, 
might  take  possession  of  the  building  and  complete  the  same 
and  pay  for  the  labor  and  materials  from  the  funds  re- 
maining from  the  Drexel  loan. 

On  the  28th  day  of  December,  1889,  Mrs.  Bond  executed 
a  mortgage  to  the  appellees  Holmes  and  Doolittle,  sureties 
on  her  indemnity  bond,  the  conditions  of  which  mortgage 
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were  as  follows :  '*  This  mortgage  is  given  to  indemnify  said 
Doolittle  and  Holmes  against  loss  that  may  accrue  to  them 
by  reason  of  their  having  become  sureties  for  said  bond  in 
a  certain  indemnity  to  the  Trust  Company  and  Drexel  for 
the  completion  and  payment  for  material  and  labor  in  the 
construction  of  a  building  on  said  lots  above  described/' 

On  February  17^  1890,  Mrs.  Bond  and  the  appellant 
the  Trust  Company  entered  into  a  written  agreement  which^ 
after  reciting  the  ownership  of  the  lots  by  Mrs.  Bond,  that 
she  had  begun  the  erection  thereon  of  a  hotel,  that  Drexel 
had  a  mortgage  on  the  same  for  $30,000  which  was  unpaid, 
that  the  appellees  Doolittle  and  Holmes  had  executed  a 
bond  to  Drexel  to  hold  him  harmless  against  any  liens 
that  might  be  filed  against  said  hotel,  that  there  were  large 
sums  of  money  owing  and  unpaid  to  certain  persons  who 
chiimed  to  have  performed  labor  and  furnished  material 
for  said  building,  provided  that  for  the  purpose  of  giving 
additional  security  for  the  fulfillment  of  said  bond  of  in- 
demnity, and  for  the  purpose  of  raising  money  to  pay  for 
such  labor  and  materials  furnished,  and  to  complete  said 
building,  Mrs.  Bond  should  at  once  execute  to  the  ap- 
pellant Braley  a  mortgage  upon  the  property  to  secure 
a  note  of  $30,000,  due  one  year  from  February  17,  1890, 
and  that  said  appellant  should  at  once  take  possession  of 
said  hotel  and  complete  the  same,  and  should  from  the 
proceeds  of  the  new  mortgage  pay  for  such  of  the  work  done 
and  material  furnished  as  he  should  deem  best.  Bialey 
was  the  agent  of  the  Trust  Company  and  the  Trust  Com- 
pany was  the  agent  of  Drexel.  In  pursuance  of  this  agree- 
ment, and  on  the  same  date,  Mrs.  Bond  executed  and  deliv- 
ered to  Braley  a  mortgage  on  all  the  above  described  real 
estate  and  other  property  for  $30,000,  due  in  one  year,  and 
surrendered  possession  of  the  hotel  and  lots  on  which  the 
same  is  situate. 

The  appellant  Holmes  began  the  furnishing  of  material 
and  performing  of  labor  under  his  contract  on  the  5th  day 
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of  August,  1889*  The  Coatsworth  Company  began  the 
ftirnishing  of  material  under  its  contract  on  August  21, 
1889.  All  the  other  lien  claimants  commenced  the  fur^ 
uishing  of  material  or  the  performance  of  labor  after  the 
26th  day  of  August,  1889. 

A  large  number  of  mechanics'  liens  were  filed  against 
the  property  by  various  parties  to  this  suit.  All  of  said 
Hens  were  duly  assigned  to  the  Trust  Company,  except  the 
following:  Holmes,  the  Coatsworth  Company,  Baird 
Bros.,  the  Capital  City  Planing  Mill  Company,  H.  B. 
Dodge  &  Co.,  the  Crane  Elevator  Company,  and  the  Re- 
liance Wire  Works  Company.  Thus  matters  stood  when 
the  appellee  the  Coatsworth  Company  brought  this  action 
to  foreclose  its  lien  against  the  hotel  and  lots  for  material 
ftirnisbed  by  it  in  the  erection  of  the  hotel.  A  large  num- 
ber of  persons  were  made  defendants  or  intervened,  all  of 
whom,  except  four,  filed  answers  or  cross-petitions,  claim- 
ing liens  on  the  building  and  lots.  The  appellants  Drexel, 
die  Trust  Company,  and  Braley  filed  their  answer  and 
cross-petition  setting  out  the  Drexel  mortgage,  the  mort- 
gage made  by  Mrs.  Bond  to  Braley,  the  indemnity  bond 
given  to  Drexel  by  Mrs.  Bond,  Holmes  and  Doolittle,  and 
the  failure  of  Mrs.  Bond  to  keep  the  building  free  from 
mechanics'  liens.  Appellant  Marquett  intervened  in  said 
action,  and  filed  a  cross-petition  setting  out  the  mortgage 
he  held  upon  said  premises  and  the  release  of  the  same 
at  the  request  and  on  the  strength  of  the  promises  made  to 
him  by  Bond,  Holmes,  and  the  Coatsworth  Company,  and 
prayed  to  be  subrogated  to  the  rights  of  Holmes  and  the 
Coatsworth  Company.  The  district  court  rendered  a  de- 
cree in  and  by  which  it  divided  the  liens  into  five  classes, 
as  follows : 

a.  The  first  lien  was  given  to  Holmes  and  the  Coats- 
worth Company,  prorating. 

6.  The  second  lien  was  given  to  Drexel  on  his  mortgage. 

<^  The  third  lien  was  given  to  Baird  Bros.;  the  Capital 
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Citj  Planing  Mill  Company,  H.  B.  Dodge  &  Co.,  the 
Crane  Elevator  Company,  and  the  Reliance  Wire  Works 
Company,  prorating. 

d.  The  fourth  lien  to  the  appellant  Marquett 

e.  The  fifth  lien  was  given  to  the  Trust  Company  on  the 
mortgage  executed  to  Braley,  February  17,  1890.  This 
lieu  was  made  up  of  the  amount  of  various  mechanics' 
liens  purchased  by  and  assigned  to  the  Trust  Company. 

/.  The  court  found  and  decreed  that  the  appellants 
Holmes  and  Doolittle  were  not  liable  as  sureties  on  their 
indemnity  bond. 

All  parties  to  the  suit  appeal  except  Holmes,  Bond, 
Doolittle,  and  the  Coatsworth  Company. 

We  will  first  dispose  of  Marquett's  appeal.  The  ap- 
pellants Holmes  and  the  Coatsworth  Company  promised 
Marquett  in  writing  that  if  he  would  release  his  mortgage 
upon  the  property  of  Mrs.  Bond,  Holmes  would  pay 
Marquett  thirty  (30)  per  cent,  and  the  Coatsworth  Com- 
pany forty  (40)  per  cent  of  their  estimates  on  each  story  of 
the  hotel  until  the  full  payment  of  Marquett's  claim* 
Marquett  relied  upon  these  promises  and  released  his 
mortgage,  and  his  debt  remains  wholly  unpaid.  Holmea 
and  the  Coatsworth  Company  received  a  valuable  consid- 
eration for  these  promises  and  they  must  be  held  to  their 
performance.  They  are  now  estopped  from  claiming  liens 
on  this  property  prior  to  Marquett.  To  permit  this 
would  be  unfair,  inequitable,  and  unjust  Marquett  is 
entitled  to  be  subrogated  to  the  extent  of  his  claim  to 
whatever  lien  Holmes  and  the  Coatsworth  Company  may 
have  upon  this  property,  and  their  liens  should  have  been 
charged  with  the  amount  due  Marquett.  The  decree  of 
the  district  court,  in  that  it  did  not  do  this,  was  in  that  re- 
spect erroneous. 

It  is  claimed  by  the  appellants,  and  especially  by  the 
Trust  Company,  that  the  finding  of  the  district  court  that 
Holmes  had  a  balance  of  $8,250  and  interest,  due  him 
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from    Mrs.    Bond^  is    incorrect.     Holmes'   entire  claim 
amounted  to  $12^100,  which  he  had  credited  with  $3,850. 

On  the  trial  there  were  put  in  evidence  receipts  signed 
by  Holmes  amounting  to  S6,900,  and  it  is  contended  that 
he  should  be  bound  by  them  and  thus  increase  his  credits 
the  difference  of  $6,900  and  $3,850.  It  appears  from  the 
record  that  the  method  by  which  this  part  of  the  business 
was  conducted  was  as  follows:  As  before  stated,  the  Trust 
Company  was  to  disburse  the  $30,000  of  the  Drezel  mort- 
gage,  as  the  work  on  the  hotel  pn^ressed,  on  orders  from 
Mrs.  Bond.  Mrs.  Bond  would  give  Holmes  an  order  for^ 
say,  $2,000 ;  he  would  take  this  to  the  Trust  Company's 
agents,  leave  it  with  them  with  his  receipt  for  $2,000  and 
procure  from  the  agents $1,400  in  money;  and  in  this  way 
Holmes  receipted  for  $6,900,  when,  as  a  matter  of  fact, 
he  only  received  $3,850  in  money.  The  Trust  Company's 
agents  and  Mrs.  Bond  were  witnesses  at  the  trial,  and  none 
of  them  claim  that  Holmes  had  actually  received  more 
money  than  $3,850.  We  do  not  think  that  the  district 
<*ourt  was  wrong  in  its  finding  as  to  the  amount  due 
Holmes. 

The  same  objection  is  urged  by  the  appellants  against 
the  amount  found  due  the  Coatsworth  Company ;  but  as 
this  claim  is  based  on  the  same  theory  as  the  objection 
to  Holmes'  claim,  and  the  method  of  conducting  the  busi- 
ness of  the  Coatsworth  Company  was  substantially  the 
same,  the  answer  to  the  objection  must  be  like  the  one  to 
the  objection  of  the  Holmes  claim,  and  the  finding  of  the 
<x>urt  as  to  the  amount  of  the  Coatsworth  Company's  claim 
approved. 

The  Trust  Company,  however,  insists  that  the  credits 
acknowledged  by  Holmes  and  the  Coatsworth  Company 
should  be  increased  so  as  to  equal  the  amount  of  their  re- 
ceipts, and  this  contention  appears  to  be  based  on  the 
assumption  that  the  Trust  Company  was,  by  the  orders 
and  receipts,  led  into  paying  out,  on  the  orders  of  Mrs. 
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Bond,  a  greater  sum  of  money  to  her  than  the  work  done 
amounted  to.  Now,  whether  or  not  the  value  of  the  work 
done  at  a  given  date  was  equal  in  amount  to  the  orders 
given  was  a  question  of  fact;  perhaps  the  burden  was  on 
the  Trust  Company  to  establish  that  it  was  not;  and 
whether  the  Trust  Company  or  its  agents  paid  these  orders 
in  full  without  knowing  the  orders  exceeded  the  work  are 
questions  of  fact.  We  cannot  say  that  the  evidence  is  in- 
sufficient to  sustain  the  court's  finding  in  this  respect. 

It  is  also  insisted  by  the  appellant  Drexel  that  his  mort- 
gage should  have  been  made  a  first  lien. 

Holmes  and  the  Coats  worth  Company  both  b^an  the 
furnishing  of  materials  for  the  building  prior  to  August 
26,  the  date  of  the  record  of  Drezel's  mortgage,  and  by  the 
statute  a  lien  of  a  mechanic  or  laborer  dates  from  the  com- 
mencement of  the  furnishing  of  materials  or  from  the  com- 
mencement of  performing  labor.  The  appellants  Holmes 
and  the  Coatsworth  Company  are  therefore  entitled  to 
liens  on  this  property  prior  to  Drezel. 

A  party  taking  a  mortgage  on  real  estate  is  bound  to 
know  whether  material  has  been  furnished  or  labor  per- 
formed in  the  erection  of  improvements  on  the  real  estate 
within  the  four  immediate  prior  months.  Drexel's  mort- 
gage was  a  lien  only  on  the  interest  of  Mrs.  Bond  in  the 
mortgaged  property.  Her  interest  was  the  estate  she  con- 
veyed to  Drexel,  less  the  amount  due  and  to  become  due 
Holmes  and  the  Coatsworth  Company  for  lal)or  or  mate- 
rial, the  commencement  of  the  doing  or  the  furnishing 
which  was  prior  to  the  date  of  the  record  of  Drexel's 
mortgage. 

On  the  other  hand^  some  of  the  appellants  daim  that 
Drexel's  mortgage  should  have  been  postponed  to  the  liens 
of  all  parties  who  furnished  material  or  performed  labor 
in  the  erection  of  the  hotel.  To  sustain  this  it  is  argued : 
(1)  that  there  are  no  priorities  amongst  mechanics'  liens  for 
labor  or  material  on  the  same  improvement;  (2)  that  the 
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trae  meaning  of  our  statute  is  that  all  parties  performing 
labor  or  famishing  material  for  an  improvement  on  real 
estate  have  a  lien  therefor  from  the  commencement  of  the 
improvement;  or,  to  state  the  second  argument  differently, 
after  an  improvement  has  been  begun,  a  mortgage  placed 
thereon  is  subject  to  a  lien  for  labor  done  or  material  fur- 
nished, the  commencement  of  which  was  subsequent  to  the 
record  of  the  mortgage.  Id  support  of  this  counsel  cite 
Phillips,  Mechanics'  Liens,  sec.  216;  Neilson  v.  Iowa 
EasUm  R,  Co.y  A4i  Iowa,  71.  An  examination  of  the 
first  authority  shows  that  the  statute  on  which  the  author 
is  commenting  provided  that  the  building  should  be  sub- 
ject to  the  payment  of  debts  of  the  mechanics,  etc.,  '^  before 
any  other  lien  which  originated  subsequent  to  the  com- 
mencement of  said  house  or  other  building/'  In  the  Iowa 
case  the  syllabus  is  as  follows:  ^'A  mechanic's  lien  attaches 
from  the  commencement  of  the  building  and  takes  prece- 
dence over  a  mortgage  executed  after  that  time,  although 
the  particular  work  for  which  the  lien  is  claimed  was  not 
commenced  until  after  the  execution  of  the  mortgage.'' 
But  it  will  be  seen  from  an  examination  of  the  opinion 
that  the  conclusion  reached  was  based  upon  the  revision  of 
the  Iowa  statute,  which,  the  court  say,  '^  provides  in  sub- 
stance that  mechanics'  liens  shall  have  priority  over  a 
mortgage  executed  upon  the  land  and  building  after  th« 
commencement  of  the  building  or  improvement."  These 
authorities,  then,  are  not  in  point 

Section  3,  chapter  64,  Compiled  Statutes  of  Nebraska, 
provides :  '^And  shall  from  the  commencement  of  such 
labor  or  the  furnishing  such  materials  *  *  *  operate 
as  a  lien."  While  this  court  has  held  that  this  statute  is 
remedial  and  should  be  liberally  construed,  it  has  never 
arrogated  to  itself  the  right,  if  it  had  the  disposition,  to  put 
a  construction  on  the  law  that  would,  to  all  intents  and 
purposes,  amount  to  an  amendment  of  it.  By  the  Nebraska 
statute  a  person  who  performs  labor  or  furnishes  material 
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for  an  improvement  on  real  estate  is  given  a  lien  thereon 
from  the  date  he  commences  sach  labor  or  oomnieuces  fur- 
nishing of  materials;  but  this  lien  attaches  only  to  the 
interest  of  the  oontractee  in  the  property  on  which  the  im- 
provement is  to  be  erected,  at  the  date  of  the  commence- 
ment of  the  labor  or  the  commencement  of  furuishing 
material.  The  material-man  or  laborer,  furnishiug  mate- 
rial or  performing  labor  for  an  improvement  on  real  es- 
tate,  must  then  take  notice  of  his  contractee's  title  and 
interest  in  the  property  as  shown  by  the  public  records  at 
that  date. 

Id  Chateau  v.  Thompson,  2  O.  St.,  1 14,  it  is  said :  ''If  A. 
and  B.  commence  work  or  the  furnishing  of  materials  and 
afterwards  the  owner  mortgage  the  premises  to  C.^  and 
after  this  D.  and  E.  b^in  to  work  or  to  furnish  materials, 
here  A.  and  B.  have  priority  over  C.  and  C.  has  priority 
over  D.  and  £•  In  such  case  A.  and  B.  must  receive 
what  they  would  be  entitled  to  if  C/s  mortgage  had  no 
existence;  the  residue  must  be  applied  next  to  the  satisfac- 
tion of  the  mortgage;  and  whatever  may  remain  after  that 
must  be  distributed  to  D.  aud  E.  pro  raia.*^  The  statute 
considered  in  that  case  appears  to  have  been  substantially 
like  the  Nebraska  statute. 

In  Crowell  v.  GUmore,  18  Cal.,  370,  it  is  said:  "The 
mechanic  making  the  first  contract,  or  first  commencing 
work  on  a  building,  has  no  priority  over  others  commenc- 
ing work  subsequently.  The  statute  places  all  claimants 
on  an  equality  and  directs  the  property  to  be  sold  and  the 
proceeds  applied  to  all  without  preference.  This  rule 
of  equality  would  not  apply  if  some  mechanics  b^an 
work  before  a  mortgage  was  executed,  by  the  owner  of  the 
property,  and  some  afterwards.  In  such  case  the  first  lien- 
holders  would  have  priority  over  the  mortgagee,  while  the 
latter  would  not.  The  first  class  would  be  paid  in  full  be- 
fore the  mortgage;  then  the  mortgage;  then  the  last  class, 
«ach  lienholder  having  equal  claims  with  the  others  of  his 
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class."  An  exaaiination  of  the  opinion  in  this  case  leads 
to  the  conclusion  that  the  California  statute  on  which  the 
opinion  is  based  is  very  similar  to  the  Nebraska  statute. 

In  the  case  at  bar  all  liens,  except  those  of  Holmes  and 
the  Coatsworth  Company,  were  for  labor  performed  or  ma- 
terial furnished,  the  commencement  of  the  doing  and  the 
furnishing  which  was  after  the  recording  of  the  Drezel 
mortgage.  This  mortgage  was  then,  correctly  decreed  by 
the  court  below,  a  lien  on  the  property  prior  to  all  liens 
except  those  of  Holme*^  and  the  Coatsworth  Company. 

The  district  court  gave  the  third  lien  to  only  a  part  of 
those  who  claimed  liens  for  material  furnished  for  the  im- 
provement, the  commencement  of  which  was  after  the 
Drexel  mortgage,  viz.,  Baird  Bn^s.,  the  Capital  City- 
Planing  Mill  Company,  H.  B.  Dodge  &  Co.,  the  Crane 
Elevator  Company,  and  the  Keliance  Wire  Works  Com* 
pany.  These  were,  by  the  decree,  to  prorate  each  with 
the  other,  but  the  court  postponed  to  these  liens  the  follow* 
ing,  also  for  material  furnished  in  the  erection  of  the  im- 
provement, the  commencement  of  which  furnishing  was 
after  the  Drexel  mortgage,  viz.:  Korsmeyer<&  Co.;  Pome- 
roy  Coal  Company;  W.  H.  Tyler;  C.  N.  Deitz;  Nioholls 
Roofing  Company;  S.  E.  Moore;  the  Adamant  Wall  Plas- 
ter Company;  C.  E.  Hedges;  Rudge  &  Morris;  the  Lin- 
coln Glass  Company;  G.  Andrew;  the  Midland  Electric 
Company;  F.  A.  Nason  &  Co.;  William  Gaiser;  William 
Robinson;  A.  T.  Leming;  R.  S.  Young,  and  J.  H. 
O'Neill.  All  these  postponed  liens  had  been  assigned  to 
the  appellant  Trust  Company,  and  it  claimed,  and  claims 
DOW,  it  stood  ill  the  same  situation  as  its  assignors. 

It  is  clear  from  the  authorities  that  all  the  liens  for  ma- 
terials furnished  or  labor  performed,  the  commencement  of 
the  doing  or  the  furnishing  which  was  after  the  recording 
of  the  Drexel  mortgage,  belonged  to  the  same  class,  and  are 
entitled  to  and  do  prorate  with  each  other.  Why,  then, 
should  DOt  the  assignee  of  some  of  these  claims  be  allowed 
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to  prorate  if  his  assignor  could?  "Under  our  law,  the  as- 
signee (of  a  mechanic's  lien)  is  subrogated  to  all  the  rights  of 
the  assignor. '^  (Chief  Justice  Maxwell  in  Rogers v.Otaaha, 
Hotel  Cb.,  4  Neb.,  69.)  The  district  court  ap|)ears  to  have 
postponed  these  assigned  liens  on  the  theory  that  they  were 
merged  in  the  mortgage  given  by  Mrs.  Bond  to  the  appel- 
lant Braley,  agent  of  the  Trust  Company,  on  February  17, 
1890,  as  the  consideration  for  this  mortgage  was  used  in 
buying  up  these  liens  for  and  in  the  name  of  the  Trust 
Company.     But  did  the  liens  merge  in  the  mortgage? 

In  Smith  V,  Roberta,  91  N.  Y.,  470,  it  is  said  (I  quote 
from  the  syllabus):  "While  a  merger  at  law  follows  upon 
a  union  of  a  greater  and  a  lesser  estate  in  the  same  owner- 
ship, it  does  not  follow  in  equity,  and  estates  will  be  ke|it 
separate  where  such  is  the  intention  of  the  parties  and  jus- 
tice requires  it.  That  intention  may  be  gathered  not  only 
from  the  acts  and  declarations  of  the  party,  but  from  a 
view  of  the  situation  as  affecting  his  intercrils.'^ 

Now  there  is  no  direct  evidence  in  the  record  that  either 
the  assignors  or  the  assignee  of  these  liens  intended  they 
should  merge  in  the  mortgage;  and  if  we  turn  our  atten- 
tion to  the  situation  of  the  assignee,  the  Trust  Company> 
it  certainly  was  against  its  interests  they  should  merge. 
We  can  almost  say  that  had  the  Trust  Company  expected 
them  to  merge,  it  would  never  have  advanced  the  money 
for  the  purchase  of  the  liens ;  and,  to  apply  the  doctrine  of 
merger  here,  would  be  manifestly  unfair  and  unjust  Had 
the  Trust  Company  not  bought  these  liens,  they  would 
have  prorated  with  the  others  of  their  class,  so  that  the 
others  are  not  in  the  least  prejudiced  by  their  not  merging, 
but  the  Trust  Company  is  prejudiced  if  they  are.  We 
adopt  the  rule  in  the  above  case  as  both  sensible  and  just, 
and  conclude  that  the  decree  of  the  district  court,  postpon- 
ing the  liens  assigned  to  the  Trust  Company,  was  erro- 
neous. 

Complaint  is  made  by  some  of  the  numerous  appellants 
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of  the  allowance  by  the  court  below  of  liens  to  certain 
parties^  viz.,  the  Capital  City  Planing  Mill  Company. 
The  objection  to  this  lien  is  that  the  affidavit  filed  is  not 
suffident  to  entitle  the  claimant  to  a  lien.  The  affidavit 
(omitting  the  formal  parts)  was  as  follows :  '^  John  A.  Buck- 
staff,  being  first  duly  sworn,  on  his  oath  says :  *  *  ♦  is 
a  true  and  correct  account  *  *  *  of  materials  *  ♦  * 
furnished  by  this  affiant."  *  *  *  It  is  signed  "Capi- 
tal City  Planing  Mills,  Badger  Lumber  Company,  owners, 
per  J.  A.  Bnckstaff,  Sec'y."  The  beading  of  the  itemized 
statement,  to  which  the  affidavit  for  a  lien  is  attached,  is  as 
follows :  "  Lincoln ,  Nebraska,  Apr.  1 5, 1 890.  Mrs,  M .  Isa- 
belle  Bond,  To  Capital  City  Planing  Mills,  Badger  Lumber 
Company,  Owners,  Dr.''  Section  3,  chapter  54,  Compiled 
Statutes,  provides :  "Any  person  entitled  to  a  lien  under 
this  chapter  shall  make  an  account  in  writing  of  the  items 
*  *  *  and  afler  making  oath  thereto,"  etc.  This  affi- 
davit is  not  -within  the  letter  of  the  statute.  Is  it  within 
the  spirit  of  the  law? 

In  Rogers  v.  Omaha  Hotel  Co.,  4  Neb.,  58,  Chief  Jus- 
tice Maxwell,  speaking  for  this  court,  said :  "  The  object 
of  the  law  under  consideration  (mechanic's  lien  law),  being 
to  secure  the  claim  of  those  who  have  contributed  to  the 
erection  of  a  building,  it  should  receive  the  most  liberal 
construction  to  give  full  effect  to  its  provisions."  This  case 
i& cited  with  approval  in  White  Lake  Lumber  Cb.  v.  Rua- 
seV,  22  Neb.,  126. 

In  Delahay  v.  Ooldie,  17  Kan.,  263,  it  is  said :  "  Under 
the  mechanic's  lien  law  *  *  *  the  statement  required 
to  be  filed  may  be  verified  by  an  agent  of  the  claimant." 

This  affidavit  and  account  as  filed  sufficiently  show  that 
the  Capital  City  Planing  Mill  Company  had  furnished 
material  to  Mrs.  Bond  for  the  erection  of  the  hotel,  and 
while  the  affidavit  bears  on  its  face  the  evidence  of  care- 
lessness, it  sufficiently  shows  that  Buckstaff  was  the  agent 
of  the  claimant.     We  hold,  tlierefore,  that  it  sufficiently 
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complied  Avith  the  statute.  (See  also  Phillips^  Meehanios' 
LienSy  sec.  366^  and  cases  there  cited.) 

The  Crane  Elevator  Company. — The  objection  to  this 
lien  is  that  by  the  contract  between  the  elevator  company 
and  Mrs.  Bond,  under  which  the  fixture  was  delivered  to 
her,  it  was  provided :  **  The  title  and  possession  of  the  ele- 
vator shall  remain  in  the  Crane  Elevator  Company  until 
the  final  payment  shall  be  made,  and  they  shall  have  the 
right  at  all  times,  on  the  failure  on  your  part  to  make  all 
payments  as  provided,  to  remove  the  elevator  and  retain 
possession  of  it,  and  also  to  retain  all  payments  that  have 
been  made,  as  liquidated  damages  for  non-fulfillment  of  the 
contract." 

Section  1,  chapter  54,  Compiled  Statutes,  provides: 
*'Any  person  who  shall     ♦     *     *     furnish  any  fixture.'* 

*  *  *  The  elevator,  within  the  meaning  of  this  law,  is 
a  fixture;  and,  uninfluenced  by  authority  and  looking  only 
to  this  statute,  we  would  say  that  to  entitle  a  party  to  a 
lien  for  this  fixture  he  must  part  with  the  possession,  the 
right  to  the  possession,  and  with  the  title  to  it.  The  con- 
tract between  the  elevator  company  and  Mrs.  Bond  was 
and  is  good  as  between  them,  and  as  to  all  other  persona 
except  purchasers  without  notice  and  judgment  creditors  of 
Mrs.  Bond.  (Auttman  v,  Mallory^  5  Neb.,  178;  McCor- 
miok  r.  Stevenson,  13  Id.,  70.) 

In  Clark  v.  Moore,  64  III.,  279,  one  of  the  questions 
was  whether  the  retention  by  the  vendor  of  the  right  to  the 
possession  and  title  was  a  waiver  of  the  vendor's  right  to 
a  mechanic's  lien,  the  court  say:  '^It  is  also  insisted  that 
appellees  waived  their  lieu  when  they  sold  the  property  by 
reserving  a  lien  upon  it  in  the  written  contract;  that  they 
thereby  received  and  held  additional  security  that  operated 
to  destroy  any  lien   that  would  otherwise  have  attached. 

*  *  *  In  their  effort  to  retain  a  lien  on  the  machinery 
furnished  by  appellees  they  took  no  collateral  or  independ- 
ent security.    *     *     *    The  lien  attaches  to  and  incumbers 
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the  property  to  improve  which  the  material  is  furnished^ 
and  the  efforts  to  acquire  a  more  specific  and  exclusive  lien 
thereon  in  nowise  manifests  an  intention  to  release  the 
pro|)erty  from  all  lien  and  to  look  to  other  security  for 
payment,  bnt  it  shows  the  very  opposite  intention,  an  in- 
tention to  hold,  if  possible,  the  property  furnished  liable 
for  the  payment  of  their  claim/' 

In  Case  Mfg.  Co.  v.  SmOh,  40  Fed.  Rep.,  339,  it  is 
said  :  ^*  Retention  by  a  seller  of  title  to  machinery  placed  on 
land  until  the  price  is  paid,  with  a  reservation  of  the  right 
in  case  of  default  in  payment,  to  take  poi-session  of  and 
remove  such  machinerj'  without  process,  is  not  a  waiver  of 
the  lien  given  by  the  code."  (Tenn.,  sec.  2739.)  Tiie 
opinion  cites  enough  of  the  Tennessee  code  to  show  that  it 
is  not  materially  different  from  the  Nebraska  law.  It  also 
cites  Anthony  v.  tSmiihy  9  Humph.  [Tenn.],  508,  and  Fogg 
V.  Rogers^  2  Cold.  [Tenn.],  290,  as  sustaining  the  doctrine 
laid  down  in  the  trial  case. 

Following  these  authorities,  which  we  do  with  reluct- 
ance, we  have  reached  the  conclusion  that  the  finding  and 
decree  of  the  district  court  giving  the  Crane  Elevator 
Company  a  lien  must  be  sustained. 

H.  B.  Dodge  &  Co. — There  are  two  objections  to  this 
claim.  The  first  is  that  the  affidavit  filed  with  the  item- 
ized account  was  made  by  H.  B.  Dodge  and  that  it  recited 
that  the  materials  were  furnished  by  the  affiant;  the  affi- 
davit was  signed  by  H.  B.  Dodge.  An  examination  of  the 
account  attached  to  the  affidavit,  however,  discloses  the  fact 
that  the  account  was  between  H.  B.  Dodge  &  Co.  and  Mrs. 
Bond,  and  it  sufficiently  appears  that  the  material  was  fur- 
nished by  H.  B.  Dodge  &  Co.  In  view  of  what  has  been 
said  above  in  reference  to  the  affidavit  of  the  Capital  City 
Planing  Mill  Com|>any,  we  think  this  affidavit  sufficiently 
complies  with  the  statute,  and  that  the  finding  and  decree 
of  the  district  court  giving  Dodge  &  Co.  a  lien  was  not 
erroneous  so  far  as  the  affidavit  is  concerned. 


/ 
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Second  objection. — The  account  attached  to  the  lien  in 
this  case  consisted  of  two  items^  as  follows:  May  9^  1890, 
to  bill  Venetian  blinds,  as  per  contract,  $540;  Oct.  1, 
1890,  to  bill  Venetian  blinds,  as  per  contract,  $12.96.  It 
is  here  claimed  that  as  more  than  four  months  elapsed  be- 
tween the  date  of  the  furnishing  of  these  two  items,  that 
Dodge  &  Co.  can  have  a  lieu  for  nothing  more  than  the 
last  item.  The  language  of  the  affidavit  attached  to  this 
lien  is,  'Hhat  said  materials  were  furnished  by  said  affiant 
to  the  said  M.  Isabel  Bond  at  the  time  stated  in  said  ao* 
count."  Now  if  we  are  limited  to  the  date  the  account 
shows  on  its  face,  and  to  the  affidavit  in  this  case,  then  the 
contention  of  the  appellants  is  correct.  The  solution  of  the 
question  depends  upon  whether  these  two  items  are  parts 
of  one  running  account,  or,  in  other  words,  whether  they 
were  both  furnished  under  one  contract  made  prior  to  fur- 
nishing the  first  item.  On  looking  into  the  evidence  we 
find  that  the  two  items  were  furnished  pursuant  to  one 
contract  made  prior  to  the  date  of  the  first  item,  and  that 
the  second  item  was  a  completion  of  the  contract. 

In  Fulton  Iron  Works  v.  North  Center  Greek  Mining  A 
Smelting  Co.j  80  Mo.,  265,  a  question  precisely  like  the 
one  we  are  considering  arose,  and  the  court  said :  ^'A  me- 
chanic's lien  is  enforceable  for  all  the  items  of  an  account 
furnished  by  the  original  contract  *  *  ♦  in  the  con- 
struction of  the  building,  *  *  *  where  it  is  inferable 
from  the  evidence  that  they  were  furnished  under  one  con- 
tracf  We  approve  the  doctrine  laid  down  in  this  case. 
Tt  follows,  therefore,  that  the  decree  of  the  district  court  in 
allowing  the  claim  of  H.  B.  Dodge  &  Co.  was  correct. 

The  finding  and  decree  of  the  district  court  that  Holmes 
and  Doolittle,  sureties  on  the  undertaking  given  .by  Mrs. 
Bond  to  Drezel  to  indemnify  him  against  liens  on  the 
property,  were  not  liable  on  the  bond  is  assailed  as  erro- 
neous. 

It  appears  from  the  evidence  that  an  agent  of  the  Tmst 
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Company,  or  Drexel,  came  to  Lincoln  and  informed  MrsL 
Bond  that  she  would  have  to  give  Drezel  an  undertaking 
to  protect  him  against  mechanics'  liens  on  the  property  on 
which  he  was  about  to  lend  her  the  $30,000  represented 
by  his  mortgage,  and  inquired  what  sureties  she  could 
furnisL  She  named  to  him  E.  D.  Appl^et,  George  B. 
Skinner,  L.  £.  Holmes,  and  William  B.  Hughes.  The 
agent  then  investigated  through  a  commercial  agency  the 
financial  standing  of  these  gentlemen  and  found  it  satis- 
factory. He  returned  to  Kansas  City  and  there  had  a  bond 
prepared  on  a  type-writing  machine  with  '^M.  Isabel  Bond, 
as  principal,  E.  D.  Appleget,  George  B.  Skinner,  L.  K. 
Holmes,  and  William  B.  Hughes,  as  sureties. '^  At  the 
foot  of  the  bond  were  left  five  spaces  for  signatures,  oppo- 
site each  of  which  the  word  "Seal"  was  printed.  The 
agent  then  sent  this  prepared  undertaking  to  Mrs.  Bond 
for  execution  by  her  and  the  parties  named  as  sureties. 
Holmes  signed  the  bond  on  the  last  space  for  signatures 
and  Doolittle  signed  l)elow  that.  Appleget,  Skinner,  and 
Hughes  neither  signed  the  bond,  and  across  their  names 
an  ink  line  with  a  pen  was  drawn,  and  the  name  of 
Doolittle  was  written  above  in  the  same  line.  In  this  con- 
dition the  bond  was  returned  by  Mrs.  Bond  to  the  obligee 
thereof.  There  was  evidence  on  the  trial  that  Mrs.  Bond 
promised  Holmes  that  Appleget,  Skinner,  and  Hughes 
would  all  sign,  and  that  Holmes  and  Doolittle  signed  on 
the  condition  and  understanding  and  agreement  with  her 
that  if  Appl^et,  Skinner,  and  Hughes  did  not  sign,  the 
bond  was  to  be  invalid  and  returned  to  them,  Holmes  and 
Doolittle.  That  the  names  of  Appleget,  Skinner,  and 
Hughes  were  not  erased  when  Holmes  and  Doolittle  signed. 
In  Cutler  v,  Roberts^  7  Neb.,  6,  the  present  chief  justice, 
speaking  for  this  court,  said :  "  Where  a  bond  contains  in 
the  obligatory  part  the  names  of  several  persons  as  sureties, 
if  a  part  sign  the  same  with  an  understanding  and  on 
the  condition  that  it  is  not  to  be  delivered  to  the  obligee 
18 
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until  it  is  signed  by  all  whose  names  appear  in  the  obliga* 
tory  part  thereof  as  sureties,  it  will  not  be  valid  as  to  those 
that  do  sign  until  the  condition  is  complied  with.'' 

In  Hagler  v.  Staie^  31  Neb.,  144,  Justice  Norvai^ 
speaking  for  this  court,  said:  ''Where  an  official  bond  is 
altered  after  the  same  has  been  signed,  but  before  its  de» 
livery  and  approval,  by  an  erasure  of  the  name  of  one  of 
the  sureties  thereon,  and  the  alteration  is  plainly  noticeably 
all  the  sureties  are  released  who  had  no  knowledge  of  or 
did  not  consent  to  the  alteration  or  ratify  it." 

The  finding  and  decree  of  the  district  court  were  within 
the  principles  of  these  cases.     This  undertaking  was  void 
from  the  beginning.     It  had  never  been  valid  so  far  a» 
these  sureties  were  concerned,  and  Mrs.  Bond's  delivery  of 
it  to  her  principal  was  unauthorized.     Appellants,  how- 
ever, insist  that  Holmes  and  Dooliltle  were  liable  on  this 
bonil  because  Mrs.  Bond  executed  to  them  a  mortgage  on 
the  property  to  indemnify  them  from  loss  by  reason  of 
having  signed  it     In  other  words,  the  taking  of  the  in- 
demnity mortgage  was  a  ratification  by  Holmes  and  Doo- 
little  of  the  unauthorized  delivery  of  the  mechanics'  lien 
bond.     To  this  it  is  answered  by  the  sureties :  ''That  at  the- 
time   they   took   the   indemnity   mortgage  they  had   no 
knowledge  that  the  mechanics'  lien   bond  had  not  been 
signed  by  Appleget,  Skinner,  and  Hughes;  tliat  on  the 
I7th  day  of  February,  1890,  Drexel's  agent,  Braley,  pro- 
cured them  to  deliver  to  him  the  indemnity  mortgage  (it 
had  never  been  recorded)  on  the  promise  that  another  loan 
would  be  made  to  Mrs.  Bond  by  the  Trust  Company,  and 
secured  by  a  second  mortgage  on  the  property,  and  out  of 
the  proceeds  of  this  mortgage  all  of  the  mechanics'  lien 
olaims  against  the  property  would  be  paid."     To  sustain 
these  allegations  there  is  abundant  evidence.     Certain  it  is 
that  Drexel  and  the  Trust  Company's  agent,  Braley,  did 
get  possession  of  the  indemnity  mortgage  made  to  Holmes 
and  Doolittle ;  that  at  about  that  date  Mrs.  Bond  made  a 
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second  mortgage  to  Braley  for  $30^000  on  this  and  other 
pro]>ert7  and  surrendered  possession  of  the  hotel.  Another 
significant  circumstance  is  that  across  the  face  of  this  in- 
demnity mortgage  is  written  '^Canceled:  M.  Isabel  Bond, 
February  17,  1890/'  This,  it  will  be  remembered,  is  the 
date  of  the  second  mortgage  to  Braley  for  the  Trust  Com- 
pany. 

In  lAveBty  v.  Omaha  Hotd  Co.^  6  Neb.,  50,  the  late  and 
lamented  Justice  Gantt,  speaking  for  this  court,  said: 
''Waiver  is  an  intentional  relinquishment  of  a  known 
right,  and  there  must  be  both  knowledge  of  the  existence  of 
the  right  and  an  intention  to  relinquish  it.'' 

The  sureties  brought  themselves  within  the  doctrine  of 
this  cade,  and  the  finding  and  decree  of  the  district  court 
that  they  had  not  waived  their  right  to  object  to  the  un- 
authorized delivery  of  the  mechanics'  lien  bond  is  sup- 
porte<l  by  the  evidence. 

There  are  in  the  arguments  and  proofs  of  counsel  otlier 
grounds  which  answer  the  claim  of  ratification  by  the  sure- 
ties— grounds  fully  supported  by  the  record,  but  the  fore- 
going are  sufficient,  and  they  will  not  be  furtiier  noticed. 
The  decree  of  the  district  court  is  reversed  and  judgment 
and  decree  rendered  here  as  follows,  the  amounts  of  judg- 
ments to  draw  interest  from  June  17,  1891 : 

1.  In  favor  of  Turner  M.  Marquett,  against  the  estate 
of  M.  Isabel  Bond,  Leonidas  K.  Holmes,  and  the  Henry 
&  Coatsworth  Company,  for  $2,560,  with  seven  per  cent 
interest;  the  same  to  be  a  first  lien  on  lots  C,  D,  E,  and  F, 
Bigelow's  subdivision  of  lots  11  and  12,  block  27,  in  the 
city  of  Lincoln,  Lancaster  county,  Nebraska. 

2.  In  favor  of  Leonidas  K.  Holmes,  against  the  estate 
of  M.  Isabel  Bond,  for  $7,867.35,  with  interest  at  seven 
per  cent;  and  in  favor  of  the  Henry  &  Coatsworth  Com- 
pany, against  the  estate  of  M.  Isabel  Bond,  for  $4,654.65, 
with  seven  per  cent  interest ;  the  last  two  to  be  second 
liens  on  the  above  described  real  estate  and  to  prorate  one 
with  the  other. 
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8.  In  favor  of  Anthony  J.  Drexel,  against  the  estate  of 
M.  Isabel  Bond,  for  $33,777,  with  six  per  cent  interest; 
the  same  to  be  a  third  lien  on  said  real  estate. 

4.  In  favor  of  Baird  Bros,  for  (91 ;  in  favor  of  Capital 
City  Planing  Mill  Company  for  $740;  in  favor  of  H.  B. 
Dodge  &  Co.  for  $585 ;  in  favor  of  Crane  Elevator  Comr 
pany  for  $3,212;  in  favor  of  Reliance  Wire  Works  Com- 
pany for  $358 ;  in  favor  of  Missouri,  Kansas  &  Texas 
Trust  Company  for  $21,905.  Each  of  these  judgments  to 
l)e  rendered  against  the  estate  of  M.  Isabel  Bond,  each  to 
draw  interest  at  the  rate  of  seven  per  cent,  and  to  be  fourth 
liens  on  the  above  described  real  estate  and  prorate  each 
with  the  other. 

5.  Judgment  in  favor  of  Leonidas  K.  Holmes  for  $1,- 
392.65.  Judgment  in  favor  of  the  Henry  &  Coat^worth 
Company  for  $1,1 67.35.  Both  these  judgments  to  be  ren- 
dered against  the  estate  of  M.  Isabel  Bond;  both  to  draw 
interest  at  the  rate  of  seven  per  cent,  and  to  be  fiflh  liens 
against  the  real  estate  above  described  and  to  prorate  one 
with  the  other. 

6.  Judgment  releasing  and  discliarging  Leonidas  £1. 
Holmes  and  John  Doolittle  from  liability  as  sureties  on 
the  mechanics'  lien  bond  given  by  them  to  Anthony  J. 
DrexeL 

4 

Irvine,  C,  concurs. 

Btak,  C,  having  been  of  counsel  in  the  case,  took  no 
part  in  the  argument  or  the  decision  here. 
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State  of  Nebraska,  ex  bel.  Neubon  C.  Brogk,  v. 
•  Eugene  Moore,  Atjditob  of  Publio  Aoooumtb. 

FiLBD  June  6, 1893.    No.  6171. 

Appropriatioiis  for  Current  Expenses  of  State :  Act  Coh- 
8TBUXD.  The  title  of  bonee  roll  No.  207,  iiaaaed  and  approyed 
April  10, 1893,  ia  as  follows:  ''An  act  making  appropriation  fivr 
the  current  expenses  of  the  state  govern ment  for  the  years  end* 
ing  March  31, 1894,  and  March  31, 1895,  and  to  pay  miscellaneoDS 
itoms  of  indebtedneas  owing  by  the  state  of  Nebraska. "  Beo- 
tion  1  of  said  act  proTided:  '*That  the  following  sams  of  mon^, 
or  so  mnch  thereof  as  may  be  necessary,  are  hereby  appropri- 
ated  ont  of  any  money  in  the  treasury  not  otherwise  appropriated, 
for  the  payment  of  the  current  expenses  of  the  state  government 
for  the  yean  ending  March  31,  1894,  and  March  31,  1895,  and 
to  pay  misoellaneoQS  items  of  indebtedness  owing  by  the  state 
of  Nebraska.  *  *  *  Miscellaneous :  *  *  *  Arrest  and 
return  of  fugitives  from  justice,  rewards  offered,  officers'  fees 
and  mileage  for  conveying  prisoners  to  and  from  the  peniten- 
tiary, and  juvenile  offenders  to  the  industrial  schools  at  Kearney 
and  Geneva,  $20,000.''  Held,  That  no  part  of  this  sum  was  ap- 
propriated for  the  payment  of  indebtedness  owing  by  the  state 
for  ''arrest  and  return  of  fugitives  or  for  officers'  fees  and  mile* 
age  for  conveying  prisoners  to  and  from  the  penitentiary," 
unless  such  indebtedness  was  incurred  after  March  31, 1893. 

Original  application  for  mandamtu. 

lidd  &  Holmes^  for  relator. 

W.  8.  Summers,  Deputy  a/nd  Acting  Attorney  Oeneral, 
6ontrd. 

Ragan,  C. 

This  18  an  application  for  a  writ  of  mandamus.  The 
petition  alleges: 

1.  That  one  Boyd,  the  sheriff  of  Otoe  county,  on  the 
4th  day  of  July,  1892,  conveyed  from  Nebraska  City  cer- 
tain named  persons  (who  had  been  tried,  convicted,  and 
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senteDced  by  the  district  court  of  said  cx)unty)  to  the  pen- 
itentiary at  Lincoln ;  that  in  so  doing  said  Boyd  incurred 
$63.80  expenses. 

2.  That  one  Eugene  A.  Hall  was  duly  appointed  to  arrest 
and  return  one  Peterson,  a  fugitive  from  justice,  charged 
with  a  crime  in  Box  Butte  county,  and  that  said  Hall  did 
arrest  said  Peterson  in  the  state  of  South  Dakota,  and  ra* 
turn  him  to  said  Box  Butte  county,  and  in  performing  said 
arrest  incurred  expense  in  the  sum  of  $49.75,  the  account 
for  which  had  been  duly  presented  to,  approved,  and  al- 
lowed by  the  governor,  and  ordered  paid  out  of  the  funds 
for  the  return  of  fugitives;  that  both  said  claims  have  been 
assigned  to  and  are  now  owned  by  the  relator ;  that  the  ac- 
counts had  been  presented  to  the  auditor,  the  respondent, 
and  the  demand  made  that  he  draw  warrants  ibr  the  same 
on  the  treasury  and  his  refusal  so  to  do;  that  by  an  act  of 
the  legislature  approved  on  the  8th  day  of  April,  1893, 
there  was  appropriated  by  the  legislature  the  sum  of 
$20,000  for  tlie  purpose  of  meeting  and  paying  the  claims 
of  relator  and  others  similarly  situated ;  and  that  there  is 
now  in  the  hands  of  the  state  treasurer  ample  and  suflB- 
oient  funds  to  pay  all  claims  held  by  the  relator. 

The  act  referred  to  is  house  roll  No.  207,  the  title  of 
which  is  as  follows:  ''An  act  making  appropriation  for  the 
current  expenses  of  the  state  goverment  for  the  yearn  aid- 
ing March  31,  1894,  and  March  31, 1895,  and  to  pay  mis- 
cellaneous items  of  indebtedness  owing  by  the  state  of 
Nebraska."  Section  1  of  said  act  is  as  follows:  ''That  the 
following  sums  of  money,  or  so  much  thereof  as  may  be 
necessary,  are  hereby  appropriated  out  of  any  money  in  the 
treasury  not  otherwise  appropriated,  for  the  paymettt  of 
the  eurrent  expenses  of  the  state  government  for  the  yeara 
ending  March  31, 1894,  and  March  31,  1895,  and  to  pay 
miscellaneous  items  of  indebtedness  owing  by  the  state  of 
Nebraska."  *  *  *  Tlie  purposes  of  this  act,  as  ex- 
pressed in  its  title,  are,  first,  to  pay  the  current  expenses 
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of  the  state  government  for  the  years  ending  March  31, 
1894,  and  March  81,  1895;  second,  to  pay  miscellaneous 
items  of  indebtedness  owing  by  the  state. 

It  will  be  observed  that  tlie  claim  of  relator  is  for  in- 
debtedness of  the  state  contracted  prior  to  April  1,  1898. 
The  qnestion  then  is  whether  the  claim  of  relator  is  one 
of  the  miscellaneons  items  of  indebtedness  provided  for  in 
the  act.  In  said  section  1,  under  the  title  '^  miscellaneous" 
occurs  this:  "Arrest  and  return  of  fugitives  from  justice, 
rewards  offered,  officers'  fees,  and  mileage  for  conveying 
prisoners  to  and  from  the  penitentiary,  and  juvenile  of- 
fenders to  the  industrial  scliools  at  Kearney  and  Geneva, 
^20,000.''  It  is  claimed  by  the  relator  that  this  clause 
appropriates  $20,000  for  the  payment  of  any  indebtedness 
owing  by  the  state  for  the  purposes  therein  mentioned, 
whether  the  same  was  incurred  before  or  after  April  1, 
1893.  We  are  unable  to  agree  to  this.  Our  construction 
is  that  no  money  was  appropriated  by  this  law  to  pay  any 
items  of  miscellaneous  indebtedness  contracted  prior  to 
April  1, 1893,  except  such  items  as  are  specifically  mentioned 
in  the  act.  • 

It  is  not  claimed  that  there  is  any  other  appropriation  in 
this  act  from  which  the  claims  of  the  relator  can  be  paid, 
and  as  the  claim  of  relator  is  not  one  of  the  miscellaneous 
items  specifically  named  for  payment  out  of  the  appropria- 
tion the  writ  must  be  denied. 

Wbtt  dbnibd. 
Thb  other  oommissionen  oonoiu; 
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Lee,  Fried  &  Company  y.  Henry  Brugmann  et  aIj. 

Filed  June  29, 1893.    No.  4163. 

1.  Promissory  Notes:  Principal  and  Subett:  Release  or 

Surety.  The  extension  of  time  of  payment  of  a  note  to  tb« 
principal,  by  the  payee,  npon  safficient  consideration,  without 
the  knowledice  of  the  sarety,  releasee  the  surety;  and  evidence 
clearly  directed  to  proof  of  such  facta  properly  pleaded  is  oom* 
potent 

2.  Trial:  Admissibility  of  Evidence:  Motion  to  Strike  Out: 

Review.  Where  the  admissibility  of  evidence  is  for  the  first 
time  called  in  question  by  a  motion  to  strike  it  out  of  the  record, 
it  is  very  qnestionable  whether,  nnder  any  circnmstanoes,  a  re- 
view can  be  had  of  the  ruling  of  the  district  court  upon  aooh 
motion. 


3.  Beview:    Weight  of  Evidence.    A  verdict  will  not  be  dia- 
tnibed  because  unsupported  by  the  evidence,  unless  it  is  clearly 


Error  fix>iii  the  district  coart  of  Lancaster  county* 
Tried  belojr  before  Field,  J. 

Oomish  &  Tibbeta,  for  plaintiffs  in  erron 

J*.  C.  Johnston^  oontra. 

Ryan,  C. 

This  action  ^as  brought  by  the  firm  of  Lee,  Fried  & 
Co.  to  recover  judgment  on  a  note  made  to  said  firm  by 
Henry  Brugmann  and  Jacob  Rocke  for  $300.  As  a  ver- 
dict was  returned  against  Brugmann,  upon  which  judgment 
was  rendered,  to  which  he  lias  made  no  objection,  his  an- 
.^wer  need  not  be  mentioued.  Mr.  Rocke  answered  that  he 
signed  said  note  only  as  surety  for  Brugmann,  which  fact 
was  well  known  to  plaintiffs  at  the  time;  that  afterward, 
without  the  knowledge  or  consent  of  said  surety,  Brug- 
mann entered  into  an  agreement  with  all  his  creditors  to 
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sell  oat  the  entire  «tock  then  owned  by  BrugmaDny  and 
that  the  same  should  be  divided  among  Brugmann's  cred- 
itors, upon  which  said  Brugmann  was  to  be  discharged  a& 
to  all  liability  on  said  note.  The  defendant  Bocke  further 
averred  that  said  stock  was  accordingly  so  sold,  and  the 
proceeds  to  the  amount  of  $500  were  applied  upon  the  in- 
debtedness of  Brugmann  to  the  plaintifis,  and  the  time  of 
payment  of  said  note  was  extended,  to  the  damage  of  said 
Bocke,  wholly  without  his  knowledge  or  consent  Defend- 
ant Bocke  further  answered  that  after  said  note  had  been 
signed  by  him  as  surety,  plaintiffs  entered  into  an  agree- 
ment with  the  principal,  Henry  Brugmann,  without 
Bocke's  knowledge  or  consent,  in  consideration  of  the  ex- 
tension of  the  time  of  payment  of  all  the  indebtedness  of 
Brugmann  for  five  years  (a  period  much  greater  than  that 
for  which  the  note  was  originally  to  run),  that  Brugmann 
would  execute  to  plaintiffs  for  the  indebtedness  evidenced 
by  said  note,  as  well  as  other  indebtedness  likewise  due  be- 
tween the  said  parties,  a  mortgage  upon  his  stock  of  goods, 
which  was  done  as  agreed,  and  said  time  of  payment  was 
80  extended  without  said  Bocke's  knowledge  or  consent; 
and  Bocke  further  alleged,  that  a  part  of  said  agreement 
was  that  said  note  should  be  delivered  to  Brugmann,  whicb 
plaintiffs  wrongfully  failed  to  perform.  The  r^ly  denied  in 
detail  the  several  affirmative  matters  which  by  answer  had 
been  alleged  as  sufficient  to  operate  as  a  discharge  of  said 
Bocke  as  surety.  Upon  these  issues  there  was  a  verdict 
and  judgment  in  favor  of  the  defendant  Bocke. 

The  petition  in  error  and  motion  for  a  new  trial  present 
the  same  grounds  for  review  in  as  nearly  the  same  language 
as  the  nature,  of  the  two  documents  will  permit. 

The  first  assignment  of  error,  that  the  verdict  is  contrary 
to  law,  must  fail,  for  the  defense  pleaded  by  Mr.  Bocke 
was,  if  sustained  by  the  evidence,  amply  sufficient  to  dis-' 
charge  him  from  liability  for  Brugmann's  debt. 
'    It  is  claimed,  next,  that  the  verdict  is  contrary  to  theevi- 
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ilenee^  and  there  are  addressed  to  us  some  oogeDt  argnmentB 
to  sustain  this  daim.  After  all,  however,  it  was  merely  a 
question  of  preponderance  with  sufficient,  either  way,  (o 
sustain  a  yerdict  It  cannot,  therefore,  avail  to  insist  upon 
this  otgection. 

Another  error  is  assigned  in  the  following  language: 
^'The  court  erred  in  admitting  testimony  or  evidence  of 
defendant  Brugmann's  arrangements  with  his  creditors  to 
sell  his  stock  and  prorate  the  amount  received  among  hia 
creditors,  the  admission  of  which  evidence  was  objected  to 
by  plaintiffs  and  exceptions  properly  taken/'  Referring 
to  the  evidence  of  Brugmann  and  other  witnesses,  it  is 
found  that  the  testimony  called  in  question  was  relevant  to 
the  issues  presented  by  Bocke's  answer,  in  which,  as  already 
lias  appeared,  there  was  pleaded  a  good  defense.  Thia  ob- 
jection is  therefore  without  merit  Aside  from  this,  it  ia 
questionable  whether  exceptions  were  properly  taken.  For 
instance,  as  to  questions  asked  Brugmann  upon  this  head 
it  is  found  that  the  record  shows  only  that  plaintiff  ob- 
jected j»  irrelevant  and  incompetent,  following  which  was 
no  ruling  or  exception.  Apparently  about  the  time  Mr. 
Brugmann's  deposition  was  offered  in  evidence  the  follow- 
ing  action  was  had,  as  shown  by  the  record :  ''Cornish :  I 
move  that  the  testimony  in  the  deposition  of  Mr.  Brug- 
mann contained  in  answers  to  questions  38  np  to  85  in- 
<2lusive  be  striken  out  as  irrelevant  and  immaterial,  the 
testimony  sliowing  that  the  agreement  to  prorate  was  not  car- 
ried out,  it  not  appearing  tliat  there  was  any  consideration 
for  the  agreement,  and  for  the  further  reason  that  an  agree- 
ment to  sell  oat  at  once  and  divide  tlie  money  prorate 
amongst  all  of  one's  creditors  is  not  an  agreement  to  give 
time,  but  is  a  payment  to  all  bis  creditors.  Motion  over- 
ruled and  plaintiff  excepted."  Within  these  forty-seven 
interrc^tories  and  answers  sought  to  be  striken  out  m 
^olido  by  an  oral  motion,  there  was  much  evidence  that 
fihould  have  been  submitted  to  the  jury,  possibly  some 
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that  should  not.  Under  this  motioD,  however,  the  oourt 
could  not  be  required  to  select  and  strike  out  that  which 
might  be  objectionable.  A'  motion  of  this  kind  is  of  rather 
doubtful  utility,  at  best,  as  to  evidence  which  has  been  ad- 
mitted without  objection.  To  extend  it  as  sought  in  this 
instance  is  out  of  the  question. 

The  only  other  errors  assigned  are  based  upon  the  giving, 
or  refusal  to  give,  the  several  instructions  set  out  in  the 
cecord.  These  cannot  be  reviewed  for  the  reason  that  to 
the  ruling  upon  no  one  of  them  was  an  exception  taken. 

The  judgment  of  the  district  court  is 

Affibmsd. 


Thb  other  oommisBiooers  concur. 


MnaouRi  Paqcfic  Railway  Compahy  v.  Oswald 

BaIER,  ADMiyiSTRATOB. 
Filed  June  29,  1893.    No.  6871. 

!•  Svid0tioe:  A  ODpt  o»  hmrtmBs  or  AiiMiJiJWEATKwr,  wkn 
dnly  eeriifled  to  be  trae  and  correct  copies  of  each  Utten  at  ap- 
pear from  the  original  on  file  in  the  oonnty  coart,  wherein  each 
leiteriof  adminietration  were  granted,  is  admiasible  in  OTideDoe 
with  the  same  effect  as  the  original. 


%  :  Res  GBSTiB:  A  Deolabatiok,  to  be  a  part  of  the  rm 

ftt/m,  need  not  neoesBarlly  be  coincident  in  point  of  time  with 
the  main  fact  proved.  It  is  enough  that  the  two  are  so  dearlj 
connected  that  the  declaration  can,  in  the  ordinary  coarse  of  af- 
fiiirs,  be  said  to  be  a  Bpontaneoas  explanation  of  the  real  canse. 

H  Oarriers:  Death  bt  Weokoful  Act:  Measube  or  Dam- 
aged In  an  actiaii  by  an  administrator  under  the  provisions 
of  chapter  21,  Compiled  Statutes,  to  recover  damages  for  the 
death  of  his  intestate,  it  is  proper  to  prove  the  valne  of  the  serr- 
icee  of  the  deceased  which  the  next  of  kio  of  the  deceased  ooaid 
leasonably  expect  bat  for  the  injury  woald  have  been  rendered 
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in  their  behalf,  the  nataral  expectancy  of  life  of  the  deceased 
Joflt  previous  to  receiving  the  injaiy  which  resulted  in  her  death 
having  been. duly  shown. 

4.  :  :  Nkgligbnce:  Evidence:  iNSTBrcriONS.    The 

existence  of  negligence  shoald  be  proved  and  passed  upon  by 
the  jury  as  any  other  fact  It  is  improper  to  state  to  the  jary  a 
circumstance  or  gronp  of  circumstances  as  to  which  there  has 
been  evidence  on  the  trial,  and  instruct  that  snch  fact  or  grbnp 
of  facts  amount  to  negligence  per  se.  At  most,  the  jury  shonld 
duly  be  instructed  that  such  circumstances,  if  established  by  a 
preponderance  of  the  evidence,  are  properly  to  be  considered  in 
determining  the  existence  of  negligence. 

6.  Bailroad  Companies :  Injuby  to  Passenobrs:  Right  of 
Rbooveby:  Pbesumffion  of  Nbqligence.  Under  the  pro- 
visions of  section  3,  article  1,  chapter  72,  Oompiled  Statutes  of 
Nebraska,  it  is  only  necessary  to  a  right  of  recovery  ajtainst  a 
railroad  company,  to  show  that  the  person  injured  was  at;tha 
time  being  traoHporled  as  a  passenger  over  the  defendant's  lino 
of  railroad,  and  that  the  injury  resulted  from  the  management 
or  operation  of  said  railroad,  a  presumption  thereupon  arises 
that  such  management  or  operation  was  negligent,  and  it  can  tie 
met  only  by  showing  that  the  injury  arose  from  the  criminal 
'  negligenoe  of  the  party  injured,  or,  that  the  injury  complauied 
of  was  the  result  of  the  violation  of  some  express  rule  or  regu- 
lation of  said  railroad  company  actually  brought  to  the  notice  of 
the  party  injured. 

i  Erbob  from  the  distriot  oourt  of  Otoe  county.  TriecL 
below  before  Chapman,  J. 

J5.  P.  Waggener  and  C.  W.  Seymour,  for  plaintiff  in 
error, 

['  John  C.  Watson,  E.  H.  Wooley,  and  H.  D.  li-atna. 
Qon^o. 

Ryan,  C. 

'  The  defendant  in  error  filed  hie  petition  in  the  district 
oourt  of  Otoe  county,  Nebraska,  alleging,  in  substance,  that 
on  the  26th  day  of  December,  1889,  the  Missouri  Pacific 
Railway  Company  received  one  Katharine  Baier  as  a  pas- 
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flenger  on  its  said  railroad  from  Nebawka  to  Lincoln; 
that  at  Weeping  Water,  to  continue  her  journey,  it  was 
necessary  for  her  to  change  from  one  of  defendant's  cars 
to  another,  and  said  railway  company  was  thereby  bound 
to  farnish  her  suitable  means,  time,  and  instructions  to  make 
said  change;  that  it  £iiled  and  neglected  to  do  its  duty  in 
these  matters,  and  carelessly,  negligently,  and  wrongfully 
])erformed  its  duty  towards  her  in  making  said  change; 
that  the  defendant  furnished  no  platform  for  that  purpose; 
that  the  ground  was  three  or  four  feet  below  the  lowest 
step  on  said  car,  and  that  the  defendant  then  and  there 
gave  her  wrong  instructions  about  making  said  diange, 
and  did  not  give  her  time  to  make  said  change;  in  conse- 
quence whereof,  when  the  said  train  stopped  at  the  defend- 
ant's water-tank  before  reaching  the  depot  at  Weeping 
Water,  the  conductor  of  said  train  having  wrongfully,  care- 
lessly, and  negligently  instructed  her  to  get  off  said  train, 
she  did  get  off  at  said  place,  and  the  conductor  finding  that 
he  had  made  a  mistake  immediately  instructed  her  to  get 
on  again,  and  further  instructed  her  to  get  off  of  said  train 
when  the  ne^ct  stop  should  be  made;  that  afterwards  said 
train  of  cars  pulled  by  and  at  some  distance  beyond  said 
station  at  Weeping  Water,  and  the  said  Katharine  Baier^ 
in  accordance  witli  the  instructions  given  her  by  said  con- 
ductor upon  the  stoppage  of  said  train  of  cars,  attempted  to 
get  off,  but  by  reason  of  said  train  making  a  sudden  jerk 
while  she  was  in  the  act  of  leaving  said  train  to  change  to 
the  other  which  should  take  her  to  Lincoln,  she  was  without 
fault  on  her  part  seriously  injured,  from  the  effects  of  which 
injury  on  the  3d  day  of  January,  1890,  she  died;  that  she 
left  eight  minor  children,  naming  them,  which  were  her 
only  childi*en  and  next  of  kin,  and  that  they  were  depend* 
ent  upon  her  for  a  mother's  care  and  attention,  and  had 
been  otherwise  injured  by  the  death  of  said  Katharine 
Baier  to  the  amount  of  $5,000. 

The  plaintiff  in  error  filed  a  general  denial,  and  further 
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pleaded  the  defense  of  contributory  negligence  of  Katharine 
Baier,  to  which  answer  the  defendant  in  error  filed  a  replj 
in  denial. 

Upon  a  trial  of  the  issues  had  to  a  jury  a  verdict  was 
rendered  for  the  full  amount  prayed,  and  a  motion  for  a 
sew  trial  being  overruled,  judgment  was  entered  on  the 
verdict;  to  reverse  wfaidi  plaintiff  in  error  filed  its  peti- 
tion in  this  court. 

On  the  trial  of  the  case  in  the  district  court  the  plaint- 
iff in  error  requested  the  court  to  give  forty-nine  instruc- 
tions, and  asked  that  the  jury  be  required  to  answer 
twenty-nine  interrogatories  submitted  for  that  purpose. 
The  petition  in  error  in  this  court  assigns  seventy-nine 
alleged  errors.  In  view  of  these  facts  no  attempt  will  be 
made  to  consider  seriatim  the  several  matters  complained 
of  in  detail,  or  in  the  order  in  which  they  occur. 

Upon  the  trial  there  was  offered  in  evidence  and  admit* 
ted  over  the  objection  of  the  defendant,  the  railroad  com- 
pany, a  duly  authenticated  copy  of  tlie  letters  of  admin- 
istration upon  the  estate  of  Katharine  Baier,  issued  in  the 
usual  form  by  the  county  court  of  Cass  county,  Nebraska, 
to  Oswald  Baier.  It  is  insisted  that  the  admission  in  evi- 
dence of  this  copy  was  error,  for  that  it  did  not  fall  within 
the  description  of  documents  of  which  copies  may  be 
introduced  under  the  provisions  of  section  408  of  the  Code 
of  Civil  Procedure.  This  section  reads  as  follows :  "Duly 
certified  copies  of  all  records  and  entries  or  papers  belong- 
ing to  any  public  ofiSce,  or  by  authority  of  law  filed  to  be  kept 
therein,  shall  be  evidence  in  all  cases  of  equal  credibility 
with  the  original  records  or  papers  so  filed.''  The  certificate 
of  the  county  judge  by  whom  was  issued  the  aforesaid  letters 
of  administration,  and  by  whom  a  copy  thereof  under  his 
seal  was  authentirated,  recited  that  the  said  copy  was  a 
true  and  correct  one  of  the  letters  of  administration  of  the 
estate  of  Katharine  Baier,  deceased,  as  appeared  from  the 
original  on  file  in  said  judge^s  office.     This  was  sufficient 
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to  entitle  said  copy  to  oonsideration  under  the  strictest  oon- 
stnictioD  of  said  section. 

In  alignment  it  is  insisted  that  it  was  error  to  permit  the 
following  qnestion  to  be  answered  by  the  witness  Johnson. 
His  testimony  had  reference  to  the  accident  on  account  of 
which  this  suit  was  brought;  following  which  evidence 
was  this  question  and  answer: 

Q.  Has  there  been  any  change  since  that  time  that  you 
know  of  in  making  up  trains? 

Objected  to^  as  incompetent^  irrelevant,  and  immaterial 
and  not  a  proper  issue  in  this  case.  Overruled  and  excep- 
tion. 

A.  I  don't  know  whether  there  is  or  not  of  my  personal 
observation.     I  heard  there  had  been  a  change. 

There  might  be  imagined  circumstances  under  which  a 
question  of  this  character,  followed  by  evidence  of  a  certain 
kind,  would  be  prejudicial  to  the  railroad  company.  Upon 
what  ground  the  existence  of  such  prejudice  is  founded  in 
this  case  is  not  apparent,  for  the  argument  of  the  plaintiff 
in  error  is  simply  that  the  only  effect  of  this  evidence  was 
to  prejudice  the  defendant.  We  can  observe  no  such  neo- 
essary  or  even  natural  result  of  that  kind  which  could  arise 
npon  either  the  question  or  answer  of  this  witness. 

It  is  insisted,  on  argument,  that  the  district  court  should 
have  sustained  the  motion  of  the  railroad  company  to 
strike  oat  all  of  the  statements  in  the  witness's  testimony 
relative  to  what  Mrs.  Baier  told  him  of  the  accident,  be* 
cause  it  was  hearsay,  no  part  of  tlie  rea  gedce,  and  was  very 
prejudicial  to  said  company.  The  evidence  complained  of 
was  given  by  James  Johnson.     It  is  as  follows: 

Q.  State  how  you  came  to  be  there  at  the  depot  that 
morninf^. 

A.  I  brought  some  people  down  there  from  my  house  to 
take  the  train. 

Q.  Go  OB  and  state  to  the  jury  what  you  saw  there  in 
connection  with  this  accident 
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A.  I  was  standing  on  the  platform  in  front  of  the  depot-i- 
I  think  it  was  in  front  of  the  depot — wheu  the  train  pulled 
in.  They  stopped  a  few  minutes  in  front  of  the  depot; 
when  they  uncoupled  the  Lincoln  car  they  pulled  out  and 
a  few  minutes  after  I  heard  a  scream;  I  started  to  run  in 
the  direction  from  which  the  scream  came  and  run  a  little 
over  a  hundred  feet  I  think,  and  I  found  a  lady  laying 
across  the  platform.  I  picked  her  up,  lifted  her  partly  up, 
and  then  there  was  a  gentleman,  I  think  it  was  Fenster- 
maker,  came  with  a  lantern,  and  I  saw  her  1^  were  cut 
off,  and  I  think  I  told  him  he. had  better  run  for  a  doctor. 
While  I  was  helping  her  up  I  asked  her  who  she  was  and 
she  told  me. 

Q.  I  will  ask  you  if  while  you  were  helping  her  up 
there  if  the  conductor  came  down  there? 

A.  Yes,  sir. 

Q.  Now  I  will  ask  you  to  state  what  Mrs.  Baier  stated 
at  that  time  as  to  how  the  accident  occurred. 

Objected  to,  as  incompetent,  irrelevant,  immaterial,  hear^ 
say,  and  no  proper  foundation  laid.  Overruled  and  exoep* 
tion. 

(Examined  by  Waggener,  attorney  for  railroad  oom^ 
pany :) 

Q.  Had  the  train  gone  at  the  time  she  made  this  state- 
ment: 

A.  No,  sir;  the  train  had  pulled  up  to  the  platform  and 
£top{)ed. 

Q.  How  long  had  the  train  been  away  from  the  spot 
where  she  was  injured? 

A.  I  don't  think  the  train  bad  come  to  a  stop  when  I 
got  there. 

Q.  How  long  ailer  the  scream  until  you  heard  this  oon* 
versation  ? 

A.  Could  not  have  been,  I  think,  two  minutes, 

Q.  First  place  Fenstermaker  oame  with  a  lantern? 

A.  Yes,  sir.  » 
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Q.  You  saw  how  badlj  she  was  injured  ? 

A.  Yes,  sir. 

Q.  You  told  him  to  go  for  a  doctor? 

A.  Yes,  sir. 

Q.  He  did  go? 

A.  Yes,  sir. 

Q,  You  had  the  oonversation  with  her  after  that? 

A.  Yes,  sir. 

(Question  by  court:) 

Q*  Was  the  conversation  at  that  time? 

A.  Yes,  sir. 

(Examination  resumed  by  Woolej^  attorney  for  defend- 
ant in  error:) 

Q.  She  told  where  she  came  from  and  who  she  was? 

A.  Yes,  I  asked  her  how  she  came  to  get  off  of  the  train 
and  she  told  me  lier  name  was  Baier  and  that  she  was  from 
Nehawka,  and  she  said  the  conductor  had  told  her — had 
come  into  the  car  when  they  got  to  Weeping  Water  and 
told  them  to  get  out  at  Weeping  Water  and  change  cars  for 
Lincoln.  When  the  train  stopped  at  the  tank  she  supposed 
it  was  the  place,  and  they  got  off,  then  the  conductor  told 
them  it  was  not  the  station  and  they  had  better  get  back  on 
the  train  and  ride  to  the  depot;  she  said  she  got  on^  but 
when  she  got  on  the  steps  the  train  pulled  out  and  her  hus- 
band and  children  had  not  got  on  the  train,  and  then  she 
said  when  the  train  stopped  in  front  of  the  depot  she  sup- 
posed it  was  the  place  to  get  off;  she  got  out  of  the  car  and 
got  on  the  steps,  but  just  as  she  was  in  the  act  of  getting 
off  the  steps  the  train  made  a  jerk  and  she  fell  off. 

It  was  of  the  ruling  upon  a  motion  to  strike  out  this 
evidence  as  to  what  Mrs.  Baier  said  that  complaint  is  made 
in  argument  of  the  plaintiff  in  error.  It  might  not  be 
improper  to  observe  at  this  point  that  the  testimony  shows 
without  question  that  Mrs.  Baier  was  immediately,  after 
the  above  detailed  circumstance,  taken  to  a  vacant  store- 
room in  the  town  of  Weeping  Water,  and  that  there  both 
19 
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her  1^  were  amputated,  and  that  from  the  effects  of  the 
injury  she  died  one  week  after  the  date  of  the  accident,  of 
which  the  last  witness  has  testified. 

From  the  above  testimony  it  is  apparent  that  the  state- 
ments of  Mrs.  Baier  were  made  immediately  afler  she  had 
received  her  injuries  and  before  she  had  been  removed  from 
the  place  where  she  had  sustained  them,  and  were  explan- 
atory of  the  occurrence  of  the  accident. 

In  the  brief  of  the  plaintiff  in  error  is  cited  Waldele  o. 
New  York  G  &  H.  R.  B.  Co.,  95  N.  Y.,  274,  in  which  are 
grouped  the  holdings  in  several  decisions  bearing  upon  the 
question  of  evidence  admissible  as  part  of  the  res  gestas.  In 
respect  to  those  most  analogous  in  facts  the  following  lan- 
guage was  used  in  said  opinion,  to-wit :  '^In  Lund  v.  Tyngs- 
borough^  9  Cush.,  36,  in  view  of  the  frequent  recurrence  of 
questions  in  regard  to  the  admission  of  declarations  claimed 
to  be  part  of  some  re%  gesUe,  the  court  undertook  to  set  forth 
and  illustrate  with  some  particularity  the  principles  and 
tests  by  which  such  questions  must  be  determined,  and 
among  other  things  said  :  'When  the  act  of  a  party  may 
be  given  in  evidence,  his  declarations  made  at  the  time,  and 
calculated  to  elucidate  and  explain  the  character  and  qual- 
ity of  the  act,  and  so  connected  with  it  as  to  constitute  one 
transaction,  and  so  as  to  derive  credit  from  the  act  itself, 
are  admissible  in  evidence.  The  credit  which  the  act  or 
fact  gives  to  the  accompanying  declarations  as  a  part  of  the 
transaction,  and  the  tendency  of  the  contemporary  declara- 
tions as  a  part  of  the  transaction  to  explain  the  particular 
fact,  distinguish  this  class  of  declarations  from  mere  hear- 
say.' And  further:  'Such  a  declaration  derives  credit  and 
importance  as  forming  a  part  of  the  transaction  itself,  and 
is  included  in  the  surrounding  circumstances,  which  may 
always  be  given  in  evidence  to  the  jury  with  the  principal 
fact  There  must  be  a  main  and  principal  fact  or  trans- 
action, and  only  such  declarations  are  admissible  as  grow 
out  of  the  principal  transaction,  illustrate  its  characteri  are 
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contemporary  with  it,  and  derive  some  degree  of  credit 
from  it.'" 

In  Commonwealth  v.  Hackdi^  2  Allen  [Mass.],  136,  upon 
a  trial  for  murder,  a  witness  testified  that  at  the  moment  the 
fatal  stabs  were  given  he  beard  the  victim  cry  out  '*  I  am 
stabbed,"  and  he  at  once  went  to  him  and  reached  him 
within  twenty  seconds  after  tliat  and  then  heard  him  say, 
'^  I  am  stabbed ;  I  am  gone ;  Dan  Hackett  has  stabbed  me." 
This  evidence  was  held  competent  as  part  of  the  res  geatce, 
Bigelow,  Ch.  J.,  speaking  of  this  evidence,  said :  ''If.it 
was  a  narrative  statement,  wholly  unconnected  with  any 
transaction  or  principal  fact,  it  would  be  clearly  inadmissi- 
ble. But  such  was  not  its  character;  it  was  uttered  imme- 
diately after  the  homicidal  act,  in  the  hearing  of  the  person 
who  was  present  when  the  mortal  stroke  was  given,  who 
heard  the  first  words  uttered  by  the  deceased,  and  who  went 
to  him  after  so  brief  an  interval  of  time  that  the  declara- 
tion or  exclamation  of  the  deceased  may  fairly  be  deemed 
a  part  of  the  same  sentence  as  that  which  followed  in- 
stantly after  the  stab  with  the  knife  was  inflicted.  It  was 
not,  therefore,  an  abstract  or  narrative  statement  of  a  past 
occurrence,  depending  for  its  force  and  effect  solely  on  the 
credit  of  the  deceased,  unsupported  by  any  principal  fact, 
and  receiving  no  credit  or  significance  from  the  accompany- 
ing circumstances.  But  it  was  an  exclamation  or  state- 
ment, contemporaneous  with  the  same  transaction,  forming 
a  natural  and  material  part  of  it,  and  competent  as  being 
original  evidence  in  the  nature  of  res  gestce." 

In  Rockwell  v.  Taylor,  41  Conn.,  55,  the  rule  was  laid 
down  thus :  '*  To  make  declarations  admissible  on  this 
ground,  they  must  not  have  been  mere  narratives  of  past 
occurrences,  but  must  have  been  made  at  the  time  of  the  act 
done  which  they  are  supposed  to  characterize  and  have  been 
well  calculated  to  unfold  the  nature  and  quality  of  the  acts 
they  were  intended  to  explain;  and  so  harmonize  with 
them  as  to  constitute  a  single  transaction." 
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In  Hanover  R.  Go.  v,  Coyle,  55  Pa.  St.,  396,  the  action 
was  against  the  railroad  conipaay  for  injury  to  plaintiff  by 
n^Iigence,  and  the  trial  court  admitted  the  declarations  ot 
the  engineer,  by  whose  negligence  the  plaintiff  was  injured, 
made  at  the  time  of  the  injury,  as  a  part  of  the  res  gedoe, 
and  it  was  held  they  were  properly  admitted.  Agnew,  J., 
writing  the  opinion,  and  speaking  of  the  declaration  of  the 
engineer,  said :  '^It  was  made  at  the  time  of  the  accident  in 
view  of  goods  strewn  along  the  road  by  the  breaking  up 
of  the  boxes,  and  seems  to  have  grown  directly  out  of  and 
immediately  after  the  happening  of  the  fact.  The  negligence 
complained  of  being  that  of  the  engineer  himself,  we  can- 
not say  that  his  declarations  made  upon  the  spot  at  the 
time,  and  in  view  of  the  effects  of  his  conduct,  are  not  evi- 
dence against  the  company  as  a  part  of  the  very  transac- 
tion itself." 

In  lilson  v.  TerwUliget^,  56  N.  Y.,  273,  Folger,  J.,  lays 
down  the  rule  as  to  res  gestce  declarations  as  follows :  ^^To 
be  a  part  of  the  i^es  gestce  they  must  be  made  at  the  time  of 
the  act  done  which  they  are  supposed  to  characterize ;  they 
must  be  calculated  to  unfold  the  nature  and  quality  of  the 
facta  which  they  are  intended  to  explain ;  they  must  so  har- 
monize with  those  facts  as  to  form  one  transaction.  There 
must  be  a  transaction  of  which  they  are  considered  a  part; 
they  must  be  concomitant  with  the  principal  act  and  so  con- 
nected with  it  as  to  be  regarded  as  the  result  and  conse- 
quence of  co-existing  motives." 

In  Chicago  W.  D.  R,  Co,  v.  Becker y  128  111.,  on  page 
548,  the  rule  is  thus  stated:  "The  true  inquiry  accord- 
ing to  all  the  authorities,  is  whether  the  declaration  is 
a  verbal  act,  illustrating,  explaining,  or  interpreting  other 
parts  of  the  transaction  of  which  it  is  itself  a  part,  or  is 
merely  a  history  or  a  part  of  a  history  of  a  completed 
past  affair.  In  the  one  case  it  is  competent,  iu  the  other 
it  is  not;"  citing  Mayes  v.  Staie,  64  Miss., 329;  WaMelev. 
New  York  C.  &  H.  R.  R.  Co.,  95  N.  Y.,  274;  Lander  v. 
People,  104  111.,  248. 
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Greenleaf  sajs:  ''The  principal  points  of  attention  are 
whetiier  the  circumstances  and  declaration  offered  in  proof 
were  contemporaneous  with  the  main  fact  under  considera- 
tion^ and  whether  they  were  so  connected  with  it  as  to 
illustrate  its  character.'^  (1  Greenleaf,  Ev.,  sec.  108.) 

Taylor  says:  ''In  all  these  cases  the  principal  points  of 
attention  are  whether  the  circumstances  and  declarations 
offered  in  proof  were  so  connected  with  the  main  fact  under 
consideration  as  to  illustrate  its  character,  to  further  its  ob- 
ject, or  to  form,  in  conjunction  with  it,  one  continuous  trans- 
action/' (1  Taylor,  Evidence  [7th  ed.],  sea  588.)  The 
same  author,  after  speaking  of  the  change  in  the  old  rule, 
where  there  are  connecting  circumstances,  goes  on  to  say : 
"Still  an  act  cannot  be  varied,  qualified,  or  explained 
either  by  a  declaration  which  amounts  to  no  more  than  a 
mere  narrative  of  a  past  occurrence,  or  by  an  isolated 
conversation  held  or  an  isolated  act  done  at  a  later 
period."  There  is  not  so  much  difficulty  in  the  enuncia- 
tion of  the  rule  as  in  its  application  to  the  facts  in  each 
case  under  consideration.  The  consensus  of  the  authorities 
seem  to  be,  that  a  declaration  to  be  a  part  of  the  res  gestm 
need  not  be  coincident  in  point  of  time  with  the  main  fact 
proved.  It  is  enough  that  the  two  are  so  clearly  connected 
that  the  declaration  can,  in  the  ordinary  course  of  affairs, 
be  said  to  be  a  spontaneous  explanation  of  the  real  cause. 
The  declaration  is  then  a  verbal  act,  and  may  well  be  said 
to  be  a  part  of  the  main  fact  or  transaction.  Again,  if  the 
subsequent  declaration  and  the  main  fact  at  issue  taken 
together  from  a  continuous  transaction,  then  the  declaration 
is  admissible.  Applying  these  principles  to  the  fact  of  the 
case  at  bar,  there  would  seem  to  be  no  room  for  doubt  that 
the  declarations  of  Mrs.  Baier,  made  under  circumstances 
so  nearly  coincident  in  point  of  time  with  the  accident 
itself,  explanatory  of  its  cause  and  history,  were  admissible 
as  part  of  the  res  gestoe. 

There  appears  in  the  bill  of  exceptions  the  following  evi- 
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dence  given  hj  Oswald  Baier,  administrator^  in  whose 
name  this  action  was  brought : 

Q.  What  was  the  condition  of  jonr  wife^s  health  that 
morning  when  you  left  Nehawka? 

A.  She  was  in  good  health. 

Q.  State  what  was  her  condition  from  the  time  she  was 
injured  up  to  the  time  of  her  death. 

A.  She  had  both  legs  amputated,  and  it  oansed  her 
death. 

(On  motion  of  defendant  the  words  ''it  caused  her 
death"  were  stricken  out.)     »     »    » 

Q.  I  will  ask  you  what  was  the  reasonable  value  of  her 
work  as  housekeeper  and  the  work  she  did  ? 

Objected  to,  as  incompetent,  irrelevant,  immaterial,  and 
no  proper  foundation  laid ;  no  allegation  in  the  petition  of 
any  damages  of  that  character.     Overruled.     Exception. 

A.  I  would  not  miss  her  for  f  25  a  week  for  these  chil- 
dren. 

(On  motion  this  answer  was  stricken  out.) 

Q.  What  I  mean,  what  was  the  work  she  did  there  in 
the  way  of  saving  you  from  having  to  hire  a  girl  to  do  the 
work ;  what  was  the  actual  value  of  the  work  that  was 
|)erformed  by  her? 

Objected  to,  as  incompetent,  irrelevant,  immaterial,  and 
not  within  the  issues  in  this  case,  and  not  a  proper  item  of 
damages.     Overruled.     Exception. 

A.  I  do  not  think  I  could  get  anybody  to  do  the  work 
for  less  than  |5  per  week,  the  work  that  she  did. 

The  defendant  moves  to  strike  out  the  answer  as  not  re- 
sponsive to  the  question,  incompetent,  irrelevant,  and  im- 
material, not  within  the  issues  in  this  case.  Overruled. 
Exception. 

It  is  argued  that  the  court  erred  in  admitting  this  evi- 
dence :  First,  because  no  special  damages  having  been  al- 
leged specifically,  none  such  could  be  proved;  second| 
because  the  loss  of  services  of  the  wife  and  mother  was  not 
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a  proper  element  of  damage  to  be  considered  in  cages  of 
this  class. 

The  suit  was  brought  by  Oswald  Baier  as  administrator 
of  his  deceased  wife's  estate.  The  petition  alleged  that 
Mrs.  Baier  left  surviving  her  eight  children,  ranging  from 
two  to  seventeen  years  of  age,  who  were  her  only  children 
and  next  of  kin,  and  that  said  children  were  dependent 
upon  her  for  a  mother's  care  and  attention,  and  that  said 
children  had  been  otherwise  injured  by  the  death  of  Kath- 
arine Baier  to  the  amount  of  $5,000.  This  action  was 
brought  under  chapter  21,  Compiled  Statutes  of  Nebraska, 
of  which  the  following  is  a  copy  : 

''Section  1 .  That  whenever  tlie  death  of  a  person  shall  be 
caused  by  the  wrongful  act,  neglect,  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain  an  action  and 
recover  damages,  in  re;i()ect  thereof,  then  and  in  every  such 
-caae  the  person  who,  or  company  or  corporation  which, 
would  have  been  liable  had  death  not  ensued,  shall  be  lia- 
ble to  an  action  for  damages,  notwithstanding  the  death  of 
the  person  injured^  and  although  the  death  shall  have  been 
caused  under  such  circumstances  as  amount  in  law  to  felony. 

''Sec*  2.  That  every  such  action  shall  be  brought  by  and 
in  the  names  of  the  personal  representatives  of  such  de- 
ceased person,  and  the  amount  recovered  in  every  such 
action  shall  be  for  the  exclusive  benefit  of  the  widow  and 
next  of  kin  of  such  deceased  person,  and  shall  be  distrib- 
uted to  such  widow  and  next  of  kin  in  the  proportion  pro- 
vided by  law  in  relation  to  the  distribution  of  personal 
property  left  by  persons  dying  intestate;  and  in  every  such 
action  the  jury  may  give  such  damages  as  they  shall  deem  a 
fair  and  just  compensation  with  reference  to  the  pecuniary 
injuries,  resulting  from  such  death,  to  the  wife  and  next  of 
kin  of  such  deceased  person,  not  exceeding  the  sum  of  five 
thousand  dollars;  Provided,  That  every  such  action  shall  be 
commenced  within  two  years  after  the  death  of  such  person." 
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The  case  specially  relied  upon  by  counsel  for  plaintiff  in 
error  to  support  the  contention  tliat  damages  must  be  spe- 
cially alleged  is  HxMst  ».  Detroit  City  R.  Go,^  48  N.  W.  Rep. 
[Mich.],  44.  In  that  case  the  injuries  resulting  in  death  were 
inflicted  upon  a  child  of  the  age  of  one  year  and  eleven 
months,  and  the  only  damages  alleged  were  the  pain,  agony, 
and  suffering  endured  by  the  said  child  in  the  interim  of 
two  hours  between  the  injury  and  the  death.  This  was 
under  a  statute  much  the  same  in  terms  as  that  above 
quoted,  and  the  decision  was  not  so  much  because  of  the 
failure  to  allege  special  damages,  as  to  allege  no  pecuniary 
damages  whatever  to  the  next  of  kin. 

Another  case  cited  for  the  same  purpose  is  Pennsylvania 
Co.  V.  Lilly f  73  Ind.,  252,  in  which  the  victim  was  at 
the  time  of  her  death  five  years  of  age.  The  averment  in 
the  complaint  was  that  ''By  reason  of  the  said  negligent, 
reckless,  and  willful  killing  of  the  said  Emma,  the  plaint- 
iff had  been  made  to  suffer  great  mental  pain  and  anguish^ 
had  been  deprived  of  the  happiness  and  comfort  of  her 
society,  and  thereby  has  suffered  great  damage."  It  was 
held  that  the  recovery  by  a  parent  for  the  death  of  his 
child  could  only  be  for  the  pecuniary  damage  he  had  sus- 
tained, the  proper  measure  of  which  was  the  value  of  the 
child's  services  from  the  time  of  the  injury  until  majority 
attained,  taken  in  connection  with  such  child's  prospect  of 
life,  less  the  cost  of  support  and  maintenance.  In  a  proper 
case  a  recovery  could  be  had  of  the  expenses  for  the  care 
and  maintenance  of  a  child,  funeral  expenses,  and  medical 
services  made  necessary  by  the  injury.  This  case  was  not 
merely  one  of  a  failure  to  properly  allege  special  damages. 
It  was  one  where  no  recoverable  damages  whatever  had 
been  stated. 

To  the  same  end  counsel  for  plaintiff  in  error  cites 
Cooper  V,  Lake  Shore  &  3L  8.  R.  Co.,  66  Mich.,  261.  For 
the  purposes  of  the  case  under  consideration,  the  seventh 
syllabus  of  the  case  cited  states  with  sufficient  fullness  the 
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facts  and  views  of  the  coart.  This  syllabus  is  as  follows: 
''In  an  action  brought  under  How.  Sts.,  sea  8314,  to  re- 
qover  damages  for  the  negligent  killing  of  a  child  of  eleven 
years  of  age,  the  court  instructed  the  jury  that  in  assessing 
damages  they  might  allow  for  the  value  of  the  services 
of  the  deceased  to  her  parents  until  she  arrived  at  the  age  of 
twenty-one  years,  and  might  further  take  into  oonsideration 
such  other  pecuniary  benefits  as  the  parents  might  reasonably 
be  expected  to  realize  had  she  lived  for  the  balance  of  her 
probable  dnration  of  life,  not  exceeding  theirs,  to  the  latter 
portion  of  which  charge  exception  was  taken,  defendant's 
counsel  insisting  that  the  damages  should  be  limited  to  the 
piinority  of  the  child;  held,  that  the  exception  was  well 
taken,  and  that  any  estimate  or  value  placed  upon  events 
so  uncertain  must  be  without  any  satisfactory  basis  to  sest 
upon/'  Notwithstanding  this  criticism  the  supreme  court 
of  Michigan  held  in  that  case  that  as  the  jury  might  prop- 
erly have  found  that  the  value  of  services  which  were  prop- 
erly recoverable  were  equal  to  or  in  excess  of  the  verdict 
((1,550)  the  judgment  was  aiSrmed.  At  best,  the  quoted 
syllabus  is  wholly  directed  rather  against  an  indefinite  in- 
struction than  a  faulty  pleading. 

In  Regan,  Admr.,  v.  Chicago,  M,  A  St,  P.  12.  Q>.,  61 
Wis.,  599,  there  was  a  general  averment  of  damages  which 
^as  properly  held  insufficient,  for  there  should  have  been 
alleged  a  state  of  facts  from  which  pecuniary  damages  were 
inferable.  The  statute  under  which  the  case  at  bar  was 
brought  made  this  requirement,  so  that  the  case  last  cited 
aids  but  little  in  this  inquiry. 

In  Ohio  there  is  a  statute  almost  exactly 'the  same  in 
terms  as  chapter  21,  Compiled  Statutes  of  Nebraska.  Under 
that  statute  it  was  held  that  a  recovery  might  be  had  of  an 
iimount  which  it  might  reasonably  be  expected  that  the 
next  of  kin  would  hav^  received  from  the  deceased  had  he 
lived,  the  expectancy  of  life  being  a  proper  subject  of  proof 
to  that  end.  {Lyon^a  Admr,  v.  Cleveland  A  T,  IL  Cb.,  7 
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O.  Sty  336.)  The  sllegations  of  the  petition  upon  which 
jadgment  was  rendered  in  the  case  at  bar  more  fully  state 
the  grounds  of  damages  than  was  done  under  the  same 
statnte  in  Lyort^s  Admr.  v.  Cleveland  &  T.  i2.  Co,^  supra^ 
where  the  petition  was  set  out  at  length. 

In  Steele,  Admr.,  v.  Kurtz,  28  O.  St,  191|  Ashbum,  J., 
delivering  the  opinion  of  the  court,  said:  ''The  phrase 
^  next  of  kin '  is  a  comprehensive  one.  Bonvier  in  defin- 
ing it  says:  'This  term  is  used  to  signify  the  relations  of  a 
party  who  has  died  intestate/  'In  general,  no* one  comes 
within  this  term  who  is  not  included  in  the  provisions  of  the 
statutes  of  distribution/  etc  As  used  in  the  statute  it  com- 
prehends all  those  persons  who  are  entitled  to  stand  in  the 
order  of  inheritance  under  the  statute  of  distributions  in 
the  case  of  personalty — 1,  children;  2,  husband  or  wife; 
3,  brothers  and  sisters,  and  so  on/'  Under  the  statute  of 
Nebraska  regulating  the  distribution  of  personalty  the 
same  persons  would  be  entitled  to  shares  of  the  personal 
property  of  the  deceased  as  those  above  stated,  though  not 
in  the  same  order.  (Comp.  Stats.,  ch.  23,  sees.  30  and  176.) 

In  Wilson  v.  Burhstead,  12  Neb.,  1,  it  was  held  that  an 
action  should  be  brought  by  the  administrator;  Max- 
well, Ch.  J.,  who  delivered  the  opinion  of  the  court,  saying: 
''The  object  doubtless  was  to  prevent  a  multiplicity  of 
fruits  in  cases  where  the  next  of  kin  were  numerous,  and  to 
make  an  equitable  distribution  of  the  amount  recovered 
:imong  all  those  entitled  to  the  same.'' 

In  Johnson  v.  Missouri  P.  R.  Cb.,  18  Neb.,  on  pages  699 
nnd  700,  occurs  the  following  language  in  reference  to  a 
recovery  hadunder  this  statute :  "  If  it  should  appear  upon 
trial  that  the  father  suffered  no  damage  in  the  death  of 
the  son,  it  is  probable  there  could  be  a  recovery  only  for 
nominal  damages.  But  it  is  said  that  the  word  'pecun- 
iary,' as  used  in  our  statute,  is  not  construed  in  a  strict 
sense.  The  damages  are  largely  prospective  and  their  de- 
termination corai.iaed  to  the  discretion  of  juries  upon  very 
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meager  and  uncertaiu  data.  A  parent  may  recover  for  lom 
of  expected  services  of  children^  not  only  during  minority, 
bat  afterwards  on  evidence  justifying  a  reasonable  expecta- 
tion of  pecuniary  benefit  therefrom.  Neither  is  it  essential 
that  this  expectation  of  pecuniary  benefit  should  be  based 
on  a  legal  or  moral  obligation  on  the  part  of  the  deceased 
to  confer  it,  but  it  may  be  proved  by  any  circamstances 
which  render  it  probable  that  such  benefit  would  in  fact  be 
realized.'^ 

Necessarily  in  the  above  review  of  aotborities  there 
oould  be  no  separate  examination  of  the  two  points  urged 
on  behalf  of  the  plaintiff  in  error  on  this  branch  of  the 
case — first,  of  the  necessity  of  more  special  pleading  of 
damages,  and,  second,  of  the  right  to  recover  for  loss  of 
prospective  services.  Upon  the  last  of  these  propositions, 
before  a  full  examination  of  the  authorities,  the  writer 
hereof  at  least  entertained  some  doubts  which  have  now 
been  dispelled.  The  petition,  es))ecially  in  the  absence  of  a 
motion  to  make  more  specific  aiid  certain,  stated  with  suffi- 
cient particularity  a  cause  of  action  under  chapter  21,  Com- 
piled Statutes  of  Nebraska,  to  admit  evidence  of  damages 
of  the  character  above  set  out.  It  was  competent  under 
the  averments  of  the  petition  to  prove  any  facts  which  would 
show  any  pecuniary  loss  to  the  next  of  kin  of  the  deceasedi 
resulting  from  her  death.  There  was  no  error  therefore  in 
admitting  evidence  of  the  value  of  the  services  of  the  de- 
ceased in  connection  as  it  was  given  with  proof  of  her 
expectanqr  of  life  at  (he  time  she  was  injured. 

In  the  instructions  requested  on  behalf  of  the  railroad 
company  it  was  insisted  that  the  court  should  instruct  the 
jury  that  if  they  found  the  existence  of  certain  facts  as  in- 
dicated by  the  instructions,  their  verdict  shouKl  be  for  the 
railroad  company.  This  the  court  very  properly  refused 
to  do.  The  existence  of  negh'genoe,  whether  as  a  cause  of 
action  pleaded  by  the  plaintiff  or  as  a  defense  set  up  by  the 
defendant,  is  a  question  of  fact  to  be  submitted  to  the  jury 
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for  determination^  as  should  be  any  other  essential  fact. 
{Atchison  &  N.  R,  Co,  v,  BaUey,  11  Neb.^  332;  Johnson 
V,  Missouri  P.  R,  Co,y  18  Id.,  690;    City  of  Lincoln  ». 
QiUilany  Id.,  114;  Powers  v,  Craig,  22  Id.,  621;  Omaha 
A  R.  V.  R.  Co.'v.  Chollette,  83  Id.,  143;  Stevens  v.  Howe, 
28  Lu,  547;  CUy  of  PlaUsmouth  v.  Mitchell,  20  Id.,  228; 
Huff  V,  Ames,  16  Id.,  139;   Union  P,  R.  Co,  v.  Lee  Sue, 
26  Id.,  772;  Orleans  TiUage  v.  Perry,  24  Id.,  831.)    It  is 
doubtless  proper  for  the  court  in  any  case  to  instruct  the 
jury  that  certain  facts,  if  proved,  may  be  considered  in  ar- 
riving at  conclusions  upon  the  propositions  involved,  but 
in  no  case  should  there  be  an  effort  to  impress  upon  the 
jury  the  convictions  of  the  presiding  judge  as  to  the  weight 
of  the  evidence  under  consideration.     To  single  out  and 
state  a  fact  or  group  of  facts  and  inform  the  jury  that  if 
such  is  found  to  exist  it  establishes  the  existence  of  negli- 
gence, is  to  comment  improperly  upon  questions  of  fact  to 
the  jury  and  the  learned  judge  properly  refused  to  lend 
sanction  to  such  procedure.     For  instance,  the  40th   in- 
struction requested  on  behalf  of  the  railroad  company  was 
in  the  following  language:  ''40th.  If  the  jury  believe  from 
the  evidence  that  Katharine  Baier  attempted  to  get  off  after 
the  train  was  in  motion  in  disregard  of  the  warning  of  pas- 
sengers not  to  do  so,  she  was  guilty  of  negligence  and 
plaintiff  cannot  recover  herein."     The  theory  of  the  rail- 
road company  upon  the  trial  was,  that,  afler  the  train  left 
the  water  tank  where  the  conductor  had  directed  Mrs. 
Baier  to  resume  her  place  in  the  car,  it  had  not  stopped  at 
all^  but  that  Mrs.  Baier,  observing  that  she  had  been  con- 
veyed past  the  depot,  and  being  apprehensive  that  she 
would  be  carried  to  Omaha,  alighted  from  the  moving 
train  and  so  was  injured.     Upon  this  theory  the  above 
instruction  could  have   no  other   meaning   than   that   if 
after  the   train   left  the  water  tank  Mrs.  Baier    got   off 
in    disregard    of    the   warning   of   i)assengers,   she   was 
guilty  of  negligence,  regardless  of  Whether  or  not  there 
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was  a  halt  sacb  as  she  might  well  mistake  for  the  stop 
according  tocher  statement  indicated  hy  the  conductor 
as  the  proper  time  for  her  to  leave  the  train.  Aside 
from  this,  the  instruction  requested  gave  a  certain  posi- 
tive weight  to  the  warning  of  the  passengers  to  which 
such  warning  might  or  might  not  be  entitled.  If  these 
passengers  were  agents  of  the  railroad  company  in  the 
management  of  its  trains,  they  could  of  course  speak  with 
authority.  They  were  not,  however;  they  were  in  this 
matter  mere  volunteers,  not  necessarily  presumed  to  possess 
better  means  of  knowledge  than  Mrs.  Baier  herself,  espe- 
cially if,  as  she  said,  she  had  received  directions  from  the 
conductor  as  to  the  course  she  was  to  pursue.  The  unfair- 
ness of  such  an  instruction  is  apparent  without  comment; 
it  is  referred  to  simply  as  illustrative  of  the  danger  there 
is  in  attempting  to  state  to  the  jury  what  fact  or  facts  con- 
stitute n^ligence.  The  jury  may  with  propriety  be  in- 
structed that  certain  facts  are  proper  for  consideration  in 
determining  n^hether  or  not  there  has  been  negligence. 
Whether  such  facts  as  are  in  evidence  establish  negligence, 
is  solely  a  question  for  the  jury.  If  there  is  insufiBcient 
evidence  to  sustain  a  verdict,  the  remedy  is  as  in  other 
cases;  no  exceptional  course  of  procedure  should  be  adopted 
because  the  existence  of  negligence  is  involved  in  the  facts 
to  be  determined. 

The  record  shows  that  the  plaintiff  in  error  specially  ex- 
cepted to  that  portion  of  instruction  number  four,  given  by 
the  court,  which  makes  the  defendant  liable  to  passengers 
for  damage  sustained  through  accident,  and  to  each  and 
every  other  part  of  said  instruction.  The  instruction 
complained  of  is  as  follows :  ''As  a  matter  of  law  you  are 
instructed  that  the  defendant  railroad  company  is  bound  to 
carry  its  passengers  without  injury,  and  that  said  company 
is  liable  for  damages  suffered  by  passengers  through  acci- 
dent while  upon  its  trains  which  is  not  contributed  to  by 
the  gross  negligence  of  the  parties  injured.     By  gross  neg- 


264  NEBRASKA  REPORTS.         [Voi*  37 


MisBotiri  P.  R,  Co.  v.  Baler. 


ligence,  as  used  in  the  foregoing  instruction,  is  meant  such 
negligence  on  the  part  of  a  passenger  as  would  amount  to 
a  disregard  of  bis  or  her  own  safetj  when  in  the  presence 
of  danger,  and  which  would  amount  to  willful  indifference 
to  the  injury  liable  to  follow  or  result  from  such  careless- 
ness and  Diligence/' 

Section  3,  article  1,  chapter  72,  Compiled  Statutes,  reads 
as  follows:  '^ Every  railroad  company  as  aforesaid  shall  be 
liable  for  all  damages  inflicted  upon  the  person  of  passen- 
gers while  being  transported  over  its  road,  except  in  cases 
where  the  injury  done  arises  from  the  criminal  negligence 
of  the  persons  injured,  or  when  the  injury  complained  of 
shall  be  the  violation  of  some  ezpi*ess  rule  or  regulation  of 
said  road  actually  brought  to  his  or  her  notice." 

In  Omaha  &  R.  V.  R.  Oo.  v.  ChoUette,  33  Neb.,  143,  the 
following  instruction  was  approved  by  this  court:  ''The 
term  'criminal  negligence,'  as  it  is  used  in  the  statute  above 
quoted,  is  defined  to  be  gross  negligence.  It  is  such  negli- 
gence as  would  amount  to  a  flagrant  and  reckless  disr^ard 
of  her  own  safety  and  amount  to  a  willful  indifference  to 
the  injury  liable  to  follow."  In  his  definition  of  the  terra 
''criminal  negligence"  the  district  judge  in  the  case  at  bar 
only  followed  that  adopted  by  this  court  Counsel  for 
plaintiff  in  error  insist,  however,  that  a  Hgid  application 
of  the  terms  of  the  above  statutory  provision  was  discoun- 
tenanced in  the  opinion  written  by  Maxwell,  J.,  in  Jlfc- 
Clary  v.  Sioux  Gty  &  P.  R.  Co.,  3  Neb.,  44.  That  case 
was  brought  to  recover  damages  caused  by  a  sudden  gust  of 
wind  blowing  from  the  track  the  train  upon  which  plaintiff 
was  riding,  the  theory  of  plaintiff  being  that  if  the  train  had 
run  on  its  schedule  time  it  would  have  safely  crossed  the  nar- 
row strip  devastated  before  the  wind  struck  that  part  of  the 
track  where  the  wreck  occurred.  In  the  opinion  it  was 
properly  said  therefore  that  '^Common  carriers  are  liable 
only  where  the  injury  has  arisen  from  their  own  neglect," 
and  as  it  was  shown  affirmatively  and  without  question 
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that  the  company  was  entirely  free  from  responsibility  for 
the  injury,  it  was  held  not  liable  in  damages.  The  pur- 
pose of  the  statute  was  not  to  fasten  upon  a  common  car- 
rier of  passengers  a  liability  as  insurers  against  any  and  all 
injuries  while  being  transported  upon  the  traias  of  such 
carriers,  but  it  was  rather  intended  to  establish  a  presump- 
tion from  the  passenger  receiving  injury  under  the  circum- 
stances contemplated.  Under  this  statute  it  is  necessary  to 
prove  only  that  the  injured  person  was  a  pa&senger  being 
transported  over  the  line  of  railroad  of  the  defendant  when 
damages  are  inflicted  upon  the  person  of  such  passenger,  U> 
entitle  a  recovery  of  whatever  amount  of  damages  may  be 
established  by  the  evidence.  In  other  words,  these  facts 
being  shown,  any  damage  resulting  from  the  operation  or 
management  of  the  train,  is,  without  more,  presumed  to  be 
entirely  attributable  to  the  negligence  of  the  railroad  com- 
pany, and  to  avoid  liability  it  then  devolves  upon  such 
company  to  show  that  the  injury  was  imputable  to  the 
criminal  negligence  of  the  party  injured,  or  to  his  violation 
of  some  express  rule  or  regulation  of  said  road  actually 
brought  to  his  or  her  notice.  As  applied  to  the  facts  of 
this  case,  the  4th  instruction  given  by  the  court  fairly  stated 
the  correct  rule  as  embodied  in  the  section  of  the  statute 
above  quoted,  and  the  assignment  of  error  predicated  upon 
the  giving  of  that  instruction  must  therefore  fail. 

These  considerations  of  the  40th  instruction  requested  by 
the  plaintiff  in  error,  and  of  the  4th  instruction  given  by  the 
court,  fully  meet  the  contentions  urged  against  the  instruc- 
tions given,  as  well  as  upon  those  refused,  so  that  a  more 
extended  examination  of  either  class,  is  rendered  unnecea- 
sary. 

The  judgment  of  the  district  court  is 

Affirmed. 
The  other  commissioners  concnr. 
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David  Brown  et  al.  y.  Leonard  B.  Feaginb. 

Filed  Junje  29,  189a    No.  5171. 

1.  Forcible  Entry  and  Detainer:  WBONOFtiL  Eittbt  Uhdbb 

Claim  of  Title.  An  action  for  the  forcible  detention  of  real 
property  may  be  maintained  by  one  whose  complete  poasefeion 
thereof  has  been  ended  by  the  wrongful  entry  of  another,  eTen 
thongh  each  entry  was  made  under  claim  of  a  paramount  title. 

2.  :  .    A  person  who  claims  the  paramount  title  to  real 

property  in  the  undisputed  possession  of  another  cannot,  by 
surreptitiously  obtaining  possession  thereof,  place  such  former 
possessor  at  any  disadvantage  as  to  the  assertion  of  his  rights  or 
the  enforcement  of  his  remedies  in  respect  thereto. 

Error  from  the  district  court  of  Douglas  county.    Tried 
below  before  Ferguson,  J. 

O.  A.  Baldwin^  for  plaintiffs  in  error. 
John  Q.  Burgner  and  Oonnell  &  Ivea,  contra. 

Ryan,  C. 

This  action  was  begun  before  a  justice  of  the  peace  of 
Douglas  county,  by  Leopard  B.  Feagins,  against  David 
and  Frank  Brown,  the  complaint  reciting  that  on  or  about 
January  23,  1 889,  the  said  Browns  unlawfully,  forcibly, 
and  with  strong  hand  did  enter,  and  thenceforward  have  held 
possession  of  the  southeast  quarter  of  the  northeast  quarter 
of  section  31,  town  16  north,  range  10  east,  6th  P.  M.,  and 
that  the  said  Feagins  at  the  time  of  said  entry,  and  ever  since,, 
had  the  right  of  possession  of  the  said  premises.  Service  of 
notice  to  quit  was  also  duly  averred  in  said  complaint.  .  A 
trial  of  this  action  for  the  forcible  entry  and  detention  of  the 
aforesaid  real  property  resulted  in  a  verdict  and  judgment 
in  favor  of  Feagins ;  whereupon  the  defendants  appealed  to 
the  district  court  of  said  county.     A  trial  in  that  court 


You  37]         JANUARY  TERM,  1893.  267 


Brown  T.  Feagini. 


sohed  as  l)efore9  and  the  Browns  bring  the  case  into  this 
court  for  review  upon  petition  in  error. 

The  evidence  presented  the  facts  with  but  little  dispute 
— certainly  none  of  serious  importance.  For  some  three 
years  immediately  preceding  January  24,  1889,  G^rge 
Hill  had  claimed  the  ownership  of  the  property  in  dispute, 
and,  incident  to  such  claim,  had  maintained  about  the  said 
premises  a  fence  of  rather  doubtful  efficiency.  During  the 
pasturing  season  of  the  year  1888,  Feagins,  as  HilPs  ten- 
ant, used  the  said  real  property  for  grazing  purposes,  for 
which  alone  it  was  suitable,  removing  the  cattle  when  the 
grass  became  unfit  for  use.  About  Christmas  of  the  year 
1888  a  gap  was  made  in  the  enclosure  by  the  falling  of  a 
portion  of  the  fence.  The  posts  and  wires  of  which  this 
portion  had  been  constructed  were  afterwards  covered  by 
snow  so  that  any  person,  so  disposed,  could  easily  drive  a 
team  through  the  gap  into  the  enclosure.  The  plaintifis 
in  error  having  previously  procured  a  quitclaim  deed  from 
the  holder  of  a  tax  deed  upon  said  premises,  drove  into  the 
enclosure  over  the  fallen  portion  of  the  fence  above  men- 
tioned on  January  24,  1889,  and  with  the  help  of  two 
other  persons,  on  the  same  day  erected  a  shanty,  which 
said  Browns  at  once  occupied  as  a  place  of  residence. 
Based  upon  this  possession,  reinforced  by  the  claim  that 
their  quitclaim  deed  raised  such  a  question  of  title  as  could 
not  be  investigated  in  this  form  of  action,  the  plaintifis  in 
error  resist  Feagins'  contention  for  restoration  to  his  former 
pofflession  of  the  property  above  described. 

This  form  of  action  involves  merely  the  present  right  of 
possession  of  the  property  described  in  the  complaint 
This  action  may  be  maintained  by  any  person  who  is  en- 
titled to  possession  as  against  another  who  has  unlawfully 
and  forcibly  obtained  possession,  or  whose  possession,  orig- 
inally rightful  and  peaceable,  is  afterward  forcibly  and 
unlawfully  held.  (Sec.  1019,  Code  of  Civil  Procedure.) 
Under  this  section  this  court  has  held  that  this  action  being 
20 
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a  civil  remedy  to  recover  the  possession  of  premises  unlaw- 
fully  and  with  force  withheld  from  the  plaintiff,  it  will  be 
Hufficient'to  charge  the  forcible  detainer  that  the  party  un- 
lawfully in  possession  refuses  to  vacate  the  premises  on 
lawful  notice  so  to  do.  {Estabrook  v^  Hateroth,  22  Neb., 
281.)  In  the  case  under  consideration  lawful  notice  to 
quit  possession  was  served  upon  both  Browns,  who  refused 
to  vacate  the  premises.  Their  right  to  retain  possession  is^ 
therefore,  to  be  considered  solely  with  reference  to  the 
nature  of  their  possession  as  against  the  defendant  in  error. 
There  is  no  ground  for  dispute  that,  by  reason  of  occu- 
pancy of  the  premises  and  the  continued  enclosure  thereof. 
Hill,  and  under  him  his  tenant,  had  exclusive  possession 
previous  to  January  24, 1889.  In  respect  to  this  property 
the  assertion  of  such  possession  was  all  that  in  the  condi- 
tion of  the  disputed  property  it  was  capable  of,  and  as 
against  all  the  world,  the  complete  possession  was  held  by 
Feagins.  With  full  knowledge  of  all  the  facts  in  this 
matter  plaintiffs  in  error, at  the  time  last  mentioned,  taking 
advantage  of  an  accidental  breach  in  the  enclosure,  entered 
and  took  possesssion  which,  upon  due  notice,  they  refused 
to  surrender  to  the  party  dispossessed.  The  defendant  in 
error,  upon  such  refusal,  had  the  right  to  be  reinstated  in 
his  possession  for  whatever  that  possession  may  have  been 
worth.  If  plaintiffs  in  error,  out  of  possession,  desired  to 
test  the  right  of  the  defendant  in  error  as  to  the  disputed 
property,  an  action  of  ejectment  offered  the  proper  remedy. 
That  form  of  action  in  which  only  the  right  of  possession 
can  be  tested  cannot  be  made  available  for  such  purpose. 
And,  having  obtained  possession  in  the  manner  above  in- 
dicated, the  interlopers  cannot  oust  the  jurisdiction  of  a 
justice  of  the  peace  of  the  proper  county  to  re-establish  the 
interrupted  rightful  possession  by  the  assertion  of  a  supe- 
rior title. 

Upon  this  theory  the  cause  was  tried  in   the  district 
"Court,  where,  upon  the  facts,  the  verdict  was  in  /avor  of 
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the  defendant  in  error.     This  verdict  was  righti  and  the 
judgment  thereon  is^  therefore^ 

Affirmed. 


Tarn  other  commissioners  concur. 


57~  2501 
as    000 


Phiup  Likes  et  au,  appellees,  y.  Howabd  M.  Kel- 
liOGOy  Administrator  of  the  Estate  of  Daytd 
Stone,  Deceased,  et  al.,  appellants. 

*    Filed  Jukb  29, 1893.    No.  4647. 

Xstablishment  of  Streets:  Agquiesoencb  of  Pbopbbty  Owv- 
SBS:  Estoppel:  RspaBSSNTATioNS.  The  owners  of  a  tract  of 
land,  having  platted  it  as  an  addition  to  an  adjacent  town,  so  as 
to  show  what  appeared  to  be  the  prolongation  of  its  streets, 
though  not  so  designated,  and  having  for  the  period  of  eight 
years  acquiesced  in  the  grading  and  pablie  use  of  snch  appar- 
ent streets,  the  erection  of  sidewalks  thereon,  and  the  constrao- 
tion  of  costly  improvements  npon  adjacent  private  property  in 
snch  manner  that  if  the  existence  of  sach  streets  is  denied  these 
improvements  will  be  rendered  comparatively  useless;  and  hav- 
ing represented  to  one  party,  who,  on  the  &ith  thereof,  pur- 
ehaaed  a  portion  of  said  addition  adjoining  said  apparent  streets 
that  snch  portion  would  abut  upon  the  same  as  streets,  are  es- 
topped to  deny  the  existence  of  the  streets  through  such  addition 
of  which  they  have  thus  superinduced  Fuch  belief,  and  the  leli- 
ance  thereon  of  the  parties  who  have  acted  upon  the  faith  of  sneh 
appearances,  acts,  and  representations. 

Appeal  from  the  district  court  of  Hamilton  county. 
Heard  below  before  Post,  J. 


Howard  M.  Kdlogg^  for  appellants. 
HaiMr  &  Smith,  contra. 
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Ryan,  C. 

The  south  half  of  the  north  half  of  the  northeast  quar- 
ter of  section  4,  township  10  north^  range  6  west,  of  the 
6th  P.  M.,  lies  along  and  constitutes  the  northern  front  of 
the  original  town  of  Aurora,  Nebraska.  This  for(y-acre 
strip  was  divided  into  blocks  numbered  consecutively,  from 
cast  to  west,  from  1  to  7  inclusive,  alternating  at  regular 
intervals  with  north  and  south  streets.  By  some  mistake 
there  was  left  adjacent  to  the  north  line  of  said  strip  a  tri- 
angular piece,  having  its  base  of  about  140  feet  across,  a 
short  distance  west  of  the  northwest  corner  of  said  block 
7,  the  two  other  lines  of  said  triangle  becoming  coincident 
at  the  northeast  corner  of  said  forty-acre  strip.  Afterward 
the  defendants,  who  owned  a  part  of  the  north  half  of  the 
north  half  of  said  quarter  section,  on  the  6th  day  of  June, 
1881,  duly  filed  a  plat  of  such  part  as  Stone's  addition  to 
the  said  town  of  Aurora.  The  written  statement  of  the 
defendants,  which  was  filed  contemporaneously  with  said 
plat  and  constituted  a  part  of  the  dedication  of  the  land 
described,  was,  so  far  as  it  is  at  all  useful,  as  follows: 

''Stone's  addition  is  situated  on  the  north  half  of  the 
north  half  of  tlie  northeast  quarter  of  section  four  (4), 
town  ten  (10),  range  six  (6)  west,  of  the  6th  P.  M.,  in 
Hamilton  county,  Nebraska;  commencing  at  a  point  seven 
hundred  and  forty-eight  (748)  feet  west  of  the  northeast 
corner  of  the  aforesaid  section  four  (4),  and  thirty-three 
feet  south  of  said  north  line  of  said  section  four  (4).  Tiie 
size  of  the  blocks  is  given  in  figures  in  feet  on  said  blocks 
of  the  plat  Each  block  is  numbered  on  the  plat  The 
width  of  the  streets  is  given  on  the  margin  of  the  plat  in 
figures  in  feet  and  named.  Stakes  are  driven  at  the  cor- 
ners of  each  block.  A  mound  with  pits  is  made  at  the 
commencement  of  the  town  or  addition." 

The  east  line  of  this  tract  platted  by  defendants  was 
formed  by  the  prolongation  northward  of  the  east  boan- 
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dary  line  of  block  3  of  that  part  of  the  original  t<)wn  to 
which  reference  has  heretofore  been  made.  The  plat 
divided  that  portion  of  the  north  half  of  the  north  half  of 
said  quarter  section  lying  west  of  the  east  line  of  block  3 
of  the  original  town  of  Aurora  prolonged  northward 
through  said  forty-acre  strip  by  a  street  running  east  and 
west  through  the  same,  designated  aa  '' Seventh  street/' 
^' Sixth ''street  lying  along  the  south  side  of  said  forty-aore 
strip  last  referred  to.  The  point  of  intersection  of  the 
north  line  of  said  section  4  with  the  aforesaid  east  line 
of  block  3  of  the  original  town  of  Aurora,  prolonged,  con- 
stituted the  northeast  corner  of  the  block  designated  as 
(block)  ^^1"  on  the  recorded  plat  of  Stone's  addition. 
Thence  the  north  tier  of  blocks  were  numbered  consecu- 
tively westward  to  and  including  (block)  '^5/'  directly 
south  of  which,  and  across  Seventh  street,  was  located 
(block)  ^'  6,"  from  whence  eastward  the  blocks  were  num- 
bered consecutively,  so  that  (block)  ^^10"  was  located  just 
north  of  block  3  aforesaid  of  the  original  town  of  Aurora. 
Between  said  block  3  and  block  4  of  said  original  town  of 
Aurora,  Grand  avenue,  as  a  street,  was  prolonged  north- 
ward by  said  plat  between  blocks  9  and  10,  and  2  and  1  of 
Stone's  addition  aforesaid.  In  the  original  town  of  Aurora, 
Central  avenue  was  located  between  blocks  4  and  5 : 
Washington  avenue  between  blocks  6  and  6,  and  Hamil- 
ton avenue  between  blocks  6  and  7.  North  of,  and  so  as 
to  constitute  with  uniformity  a  prolongation  of  Central 
avenue,  the  plat  of  Stone's  addition  showed  between 
(blocks)  8  and  9  and  between  (blocks)  2  and  3  of  Stone's 
addition,  respectively,  a  strip  which,  from  its  appearance, 
might  well  be  taken  for  a  street.  It  was  100  feet  wide,  and 
between  (blocks)  8  and  9  of  Stone's  addition  it  was  desig- 
nated as  "16";  between  (blocks)  "2"  and  "3"  of  the 
same  addition  it  was  designated  as  ''  11."  What  resembled 
the  prolongation  of  Washington  avenue  aforesaid  extended 
northward  between  (blocks)  "  7  "  and  "  8  "  of  Stone's  ad- 
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ditioD  under  the  designation  of  "  15/' and  between  (blocks) 
"3''  and  "4''  of  that  same  addition  as  "12."  In  like 
manner,  opposite  the  northern  end  of  Hamilton  avenue 
aforesaid,  there  was  a  parallelogram  of  uniform  width  with 
Bamilton  avenue,  between  (blocks)  "6**  and  "7**  of 
Stone's  addition  receiving  the  designation  of  "14,''  and 
between  (blocks)  "  6  "  and  ''  4  "  of  the  same  addition  re- 
ceiving the  designation  of  "13." 

It  will  not  escape  careful  observation  that  the  blocks 
corresponding  with  blocks  in  the  original  town  plat  lay  in 
two  tiers  running  east  and  west;  that  beginning  with 
(block)  "  1 "  at  the  northeast  corner  of  the  platted  tract  the 
blocks  were  numbered  westward  consecutively  to  and  in- 
clusive of  "  5  " ;  that  just  south  of  "  5  "  was  located  (block) 
"  6,"  from  which  eastward  the  blocks  were  consecutively 
numbered  to  include  "10";  that  Grand  avenue  as  found 
in  the  original  plat  aforesaid  was  prolonged  northward 
through  Stone's  addition;  that  just  west  of  (block)  "2" 
of  Stone's  addition  the  strip  which  would  naturally  be 
taken  for  a  street  was  numbered  "  11 " ;  the  like  strip  next 
found  proceeding  westward  was  numbered  "  12,"  the  next 
"13";  that  dropping  into  the  southern  tier  of  blocks  in 
Stone's  addition,  what  would  naturally  be  taken  as  pro- 
longations of  streets  of  the  original  plat,  were  numbered, 
as  progress  is  made  eastward,  respectively  "14,"  "16," 
and  "  16."  Their  designations  by  numbers  from  "  11 "  to 
"16,"  inclusive,  are  not  described  as  streets,  indeed,  if  we 
are  to  be  governed  solely  by  the  language  quoted  as  accom- 
panying the  plat  filed,  it  would  seem  that  each  number  not 
placed  in  what  is  expressly  noted  as  a  street  stands  for  a 
block  in  every  instance.  Though  David  Stone  testified  in 
this  case,  there  is  nowhere  to  be  found  any  attempt  to  ex- 
])lain  why  these  strips,  strongly  suggestive  of  streets,  were 
not  designated  as  such,  nor  what  purpose  was  to  be  sub- 
nerved  by  giving  each  the  very  suggestive  location  and  out- 
line which  it  possessed. 
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The  petition  of  nineteen  plaintifls  alleged,  in  substance, 
that  each  of  them  resided  and  owned  property  in  Btone^s 
additioq;    that  said   addition   was  platted  as  above  de- 
scribed by  the  defendants;  thrt  when  said  addition  was 
platted  the  county  surveyor,  who  surveyed  the  land  for 
that  purpose,  was  directed  by  defendants  to  lay  out  the 
said    addition   so  as  to  extend   Grand   avenue,  Central 
avenue,  Washington  avenue,  and  Hamilton  avenue  above 
referred  to,  through  said  addition,  and  Be  continuous  in 
direction  and  width  with  such  streets ;  that  in  accordance 
with  such  instructions  said  county  surveyor  did  so  lay  out 
said  streets  through   said   proposed  addition.     The  peti- 
tion further  stated  the  facts  above  set  forth  in  the  state- 
ment of  .his  case  descriptive  of  the  manner  in  which  said 
addition  was  platted,  and  the  relation  of  the  blocks  and 
parts  of  said  addition  to  the  original  town  of  Aurora,  par- 
ticularly describing  the  property  interest  of  each  plaintiff 
in  said  addition,  as  bearing  upon  the  right  of  such  plaint- 
iff to  relief  as  against  the  defendants  in  respect  to  said 
property  interests.     These  plaintiffs  alleged  that  the  parts 
of  Stone's  addition   designated  as    "11,"  "12,''   "13," 
"14,"  "15,"  and  "  16  "  have  since  the  filing  of  said  plat 
been  used  and  graded  as  streets,  and  upon  the  same  have 
been  constructed  and  maintained  sidewalks  by  the  city  of 
Aurora;   that  the  defendants  have  sold  the  blocks  laid 
off  in  said  addition  designated  1^  2,  4,  5,  7,  8,  9,  and  10; 
that  there  have  been  erected  upon  said  blocks  a  lai^ 
number  of  houses,  the  only  access  to  which  is  by  the 
use  of  the  strips    11,  12,  13,  14,  15,  and  16   as  streets; 
that  upon  the  block  designated  as  6  is  located  the  public 
school  in  said  city  of  Aurora;  that  defendants  have  sold 
said  blocks  1,  2,  4,  5,  6,  7,  8,  9,  and  10  as  blocks,  and 
have  represented  that  the  streets  heretofore  mentioned  and 
described   were  public  streets;  that  said  plaintiffs  relied 
upon  said  representations  and  were  induced  thereby  to  pur* 
chase  said  premises  owned  by  each  of  them  severally,  and 


264  NEBRASKA  REPORTS.         [Vol.  37 


Likes  V.  Kellogg. 


to  make  said  improvements  thereon,  of  each  of  v^hich  facts 
the  defendants  had  special  notice ;  that  the  defendants  are 
non-residents  of  Nebraska^  but  that  their  agent^  under  de- 
fendants' instructions,  is  about  to  plow  up  and  fence  the 
tracts  designated  as  11,  12,  13,  14,  15,  and  16,  so  that 
they  shall  not  be  used  for  streets  as  prolongations  of  Cen- 
tral, Washington, and  Hamilton  avenues  respectively;  thai 
if  such  plowing  and  fencing  are  done  each  plaintiff  will 
have  no  means'  of  access  to  his  home,  and  that  by  such 
plowing  and  fencing  the  value  and  use  of  the  property  of 
each  plaintiff  will  be  seriously  impaired.  The  prayer  was 
that  defendants  be  perpetually  enjoined  from  plowing  and 
fencing  the  strips  numbered  11,  12,  13,  14,  15,  16,  and  17 
(the  latter,  as  alleged,  being  a  prolongation  of  Seventh 
street),  and  that  each  of  said  tracts  be  declared  a  part  of 
the  public  streets  of  the  city  of  Aurora. 

The  answer  admitted  the  filing  of  the  plat  of  Stone^s 
addition  and  the  statement  in  connection  therewith.  There 
was  a  denial  of  the  other  all^tions  of  the  petition. 

On  August  16, 1890,  atrial  was  had  and  the  issues  joined 
were  found  in  favor  of  plaintiffs,  and  a  decree  rendered  as 
'  prayed  in  the  petition. 

It  would  subserve  no  useful  purpose  to  enter  into  a  de- 
tailed review  of  the  evidence  of  each  witness.  A  general 
summary  of  the  facts  will  be  sufiScient.  In  relation  to  di- 
rect representations  of  the  nature  charged  in  the  petition, 
as  to  the  intention  of  the  defendants  to  prolong  Central^ 
Washington,  and  Hamilton  avenues  through  Stone's  addi- 
tion, there  was  the  testimony  of  Mr.  Giltner,  who  testified^ 
in  addition  to  this,  that  upon  the  faith  of  these  representa- 
tions he  purchased,  before  the  filing  of  the  plat  of  Stone's  ad- 
dition, a  tract  of  laud  now  embraced  therein,  which  was  upon 
the  plat  afterward  designated  as  block  "  1 ";  that  in  reliance 
upon  said  representations  said  Giltner  had  built  a  large 
and  expensive  house  and  had  made  his  other  improvements 
upon  said  tract  with  reference  to  the  streets  as  it  was  repre- 
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aented  thej  shoald  be  laid  out,  which  he  otherwise  woald 
not  have  done.  County  Surveyor  Parks,  who  laid  out  the 
addition,  testified  that  David  Stone,  one  of  the  defendants, 
directed  him  in  so  doing  to  set  only  the  corners  of  the  blocks, 
the  streets  to  coincide  with  the  north  and  south  streets  in 
Aurora;  the  blocks  were  to  occupy  a  like  size.  This  witness 
further  testified  that  as  far  as  he  went  he  followed  the  above 
instructions,  and  that  the  parts  of  the  tract  which  would 
be  portions  of  the  streets  of  Aurora  extended  have  ever 
since  been  used  as  such,  precisely  as  though  such  extensions 
existed,  and  that  on  them  have  been  done  grading  and  the 
erection  of  sidewalks  thereon,  consistently  with  such  use, 
and  that  the  improvement  of  their  property  by  the  resi- 
dents of  this  addition,  in  the  erection  of  houses  and  fences, 
has  been  with  reference  to  the  use  of  streets  as  contemplated 
in  the  above  instructions  to  said  witness  with  reference  to 
laying  out  said  addition.  As  to  the  general  use  of  said 
property  for  streets  in  the  manner  detailed,  and  the  making 
of  permanent  and  valuable  improvements  upon  their  prop- 
erty by  plaintifisi  respectively  with  reference  to  said  avenues 
being  extended  as  contemplated,  there  was  abundant  un- 
0ODt]*adicted  evidence.  There  was  also  evidence  of  the  oc- 
casional  visits  to  Aurora,  of  no  great  duration,  by  the  de- 
fendants during  the  period  intervening  between  the  platting 
of  said  premises  (June  6,  1881,)  and  the  commencement  of 
this  suit,  during  which  defendants  could  not  but  have  been 
aware  of  the  above  condition  of  affairs  as  to  the  improve- 
ments of  private  property,  and  the  making  of  sidewalks, 
as  well  as  of  the  grading  and  use  of  streets,  though  knowl- 
edge of  these  facts  and  the  making  of  above  representa- 
tions were,  by  deposition,  denied  by  Mr.  Stone.  There 
was  also  evidence  that  the  agents  of  Mr.  Stone  for  the  sale 
and  management  of  his  property  had  at  times  repre- 
sented that  the  strips  in  said  addition  opposite  to  said 
avenues  were  in  reality  streets,  and  that  such  represen- 
tations were   made  to   induce   the  sales  of  lots   in  said 
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addition.  This  evidence,  however,  is  not  very  dear  or 
satisfactory.  The  other  evidence,  however,  is  sufficient  to 
satisfy  us  that  while  technically  by  the  plat  which  they 
filed  the  defendants  did  not  dedicate  the  strips  designated 
as  11,  12,  13,  14,  16,  16,  and  17  as  portions  of  the  pablio 
street,  yet  the  positions  occupied  by  these  strips  with  refer- 
*  ence  to  already  existing  streets  naturally  suggested  that 
they  were  integral  parts  of  the  public  highway.  This  in* 
ference  was  encouraged  by  defendants'  silence  while  perma- 
nent improvements  of  these  strips  were  being  made  as  parts 
of  the  streets,  and  thereby  plaintiffs  were  induced  in  good 
faith,  relying  upon  appearances,  to  improve  their  private 
property;  misled  without  doubt  by  this  acquiescence  and 
silence  of  the  defendants.  Not  only  so,  but  there  was  evi- 
<lence  of  statements  made  by  defendant  David  Stone  in- 
consistent with  the  ckum  of  exclusive  private  property  now 
made  by  him  in  said  tracts  11,  12,  13,  14,  16,  16,  and  17, 
and  of  one  party  at  least  acting  ilpon  the  faith  of  such 
representations  to  his  injury,  if  Stone's  preseat  claim  is 
now  upheld.  The  contentions  of  plaintiffs  further  find 
great  support  in  the  improbability  that  any  sane  person 
would  purchase  and  improve  for  a  home  property  to  which 
there  is  no  means  of  access,  as  is  the  case  with  some  of  the 
lots  in  this  addition  if  defendants'  theory  is  correct.  An 
examination  of  block  7,  in  said  addition,  shows  that  there 
are  eight  lots,  which,  under  these  circumstances,  would  be 
iu  this  isolated  condition,  upon  three  of  which  are  resi- 
liences. These  considerations  lead  us  to  the  conclusion 
that  by  the  representations  and  statements  of  David  Stone 
made  on  behalf  of  both  defendants  with  reference  to  the 
existence  of  the  streets  as  by  plaintiffs  now  claimed,  and 
the  acquiescence  of  the  defendants  in  the  improvement, 
use,  and  occupation  of  them  for  that  purpose,  considered  in 
connection  with  the  prejudice  which  will  result  to  plaintiffs 
if  such  representations  and  acquiescence  are  not  held  bind- 
ing, the  defendants  are,  and  should  be,  held  estopped  to 
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dispute  the  right  of  the  public  to  control  and  use  said 
tracts  11,  12,  13,  14,  15,  16,  and  17  as  parts  of  the  public 
streets  of  the  city  of  Aurora.  The  defendants  seek  to 
avoid  this  result  by  calling  attention  to  the  fact  that  if  said 
avenues  are  prolonged,  it  must  be  by  passing  across  the 
triangle  referred  to  in  the  early  part  of  the  statement  of 
facts  in  this  case.  Whatever  obstacle  this  may  hereafter 
present  is  no  concern  of  the  defendants.  The  plat  which 
they  filed  does  not  show  a  triangle  between  Stone's  addi- 
tion and  the  original  town  of  Aurora,  and  from  the  evi- 
dence it  is  clear  that  by  the  general  public  its  existence 
has  ever  been  equally  ignored.  The  judgment  of  the  dis- 
trict court  is 

Affibhed, 
The  other  commissioners  concur* 


Patrick  W.  CyCoNNOB  v.  Fbed  Walteb. 

FiLSD  June  29,  1893.     No.  6083. 

h  Ezemptions:  Labobsbs'  Wages:  Oabnishmbnt:  Comrua 
OF  Laws.  Where  there  were  dae  a  resident  of  Nebraska  from 
a  railroad  company  operating  a  line  of  railroad  through  Iowa  and 
Nebraska,  wages,  which,  in  Nebraska,  were  exempt  from  ezeco- 
tion  and  attachment  process,  bnt  which  nevertheless,  by  meana 
of  an  assignment  of  the  claim  against  the  party  entitled  to  such 
exemption,  to  a  resident  of  Iowa,  were  procnred,  by  the  garnish- 
ment of  said  railroad  company  in  Iowa,  to  be  applied  to  the  pay- 
ment of  said  claim,  the  assignor  of  snch  claim  is  liable  to  sneh 
debtor  for  the  amonnt  so  appropriated  withont  his  consent. 

%  ;  ■    ■       : :  :  Bes  Adjudicata.     As  between 

said  assignor  and  the  party  entitled  to  the  benefits  of  sooh  ex- 
emption in  Nebraska  the  proceedings  in  Iowa  were  in  no  sense 
res  adjwlicaJta, 


87    20n 
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Error  from  the  district  coart  of  Lancastar  county. 
Tried  below  before  Chapman,  J. 

Sawyer  ^  Sndl,  for  plaintiff  in  error. 

A.  G.  Greenlee,  contra. 

Ryan,  O. 

The  petition  of  Fred  Walter,  plaintiff,  alleged,  as  against 
Patrick  W.  O'Connor,  as  defendant,  that  for  a  long  time 
prior  to  the  5th  day  of  March,  1889,  the  said  plaintiff  was, 
and  ever  since  had  been,  a  married  man,  the  head  of  a 
family,  and  a  resident  of  Cass  county,  Nebraska,  and  that 
during  the  whole  of  said  time  the  said  plaintiff  had  lived 
with  and  provided  for  his  family  by  day  labor,  in  the  em- 
ploy of  the  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany, and  that  said  plaintiff's  sole  income  and  means  of 
support  for  himself  and  his  family  were  the  wages  by 
plaintiff  eiyrned  in  said  employment;  that  on  March  5, 1889, 
one  D.  M.  West  filed  a  petition  in  the  court  of  N.  Schurz, 
a  justice  of  the  peace  in  the  city  of  Council  Bluffs,  Iowa, 
claiming  to  be  the  assignee  of  said  O'Connor  of  a  claim 
against  plaintiff  for  the  sum  of  $13.50  and  costs;  that 
said  West  caused  the  Chicago,  Burlington  &  Quiucy  Rail- 
road Company  to  be  garnished,  and  requiring  said  railroad 
company  to  answer  as  to  the  indebtedness  of  the  said 
company  to  plaintiff;  that  on  March  11,  1889,  the  said 
railroad  company  accordingly  answered  that  it  was  indebted 
to  said  Walter  in  the  sum  of  $55,  whereupon  said  cause 
was  continued  and  service  was  obtained  by  publication 
upon  Walter,  and  the  day  for  hearing  was  set  for  May 
10,  1889;  that  in  April,  1889,  the  said  railroad  company 
filed  an  affidavit  of  the  said  Walter  that  he  was  the  head 
of  a  family,  and  that  his  wages  were  exempt  from  execu- 
tion, and  asking  that  said  proceedings  be  dissolved;  that 
nevertheless  the  said  justice  of  the  peace  entered  judgment 
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against  plaintiff  Walter  for  the  sum  of  $13.50  damages  and 
costs  taxed  at  $8.60,  and  requiring  said  railroad  company 
to  pay  into  conrt  the  sum  of  $22.10  out  of  plaintiff's 
wages,  which  said  railroad  company  thereupon  did;  and 
that  said  $22.10  was  deducted  by  said  railroad  company 
from  the  sum  of  $55  due  plaintiff,  and  that  plaintiff  has 
never  received  said  sum  so  deducted ;  that  said  sum  of  $56 
was  due  plaintiff  for  labor  performed  as  a  brakeman  by 
plaintiff  for  said  railroad  company  within  the  sixty  days 
immediately  preceding  said  date  of  garnishment,  and  that 
the  wages  so  garnished  were  exempt  from  seizure  by  at- 
tachment, execution,  or  garnishee  process  in  this  state, 
which  facts  the  said  West  and  O'Connor  also  well  knew ; 
that  said  West  was  not  the  owner  of  the  account  of  the 
said  O'Connor  (if  any  such  he  had),  but  held  it  simply  for 
collection  for  O'Connor,  who  was  the  real  party  in  interest, 
though  a  pretended  assignment  thereof  had  been  made  by 
O'Connor  to  said  West.  For  a  second  cause  of  action 
plaintiff  claimed  to  be  entitled  to  $27.50  as  damages  indi- 
rectly resulting  from  said  garnishment,  which  he  alleged 
was  simply  a  conspiracy  between  West  and  O'Connor  to 
deprive  plaintiff  of  his  exemptions  under  the  laws  of  Ne- 
braska. There  was  an  answer  in  denial  of  each  of  the 
above  averments. 

The  allegations  of  the  petition  are  set  out  at  great 
length  and  with  considerable  particularity,  for  the  reason 
that  with  the  exception  of  the  averments  in  respect  to  the 
second  cause  of  action,  each  allegation  of  said  petition  was 
upon  the  trial  fully  sustained  by  the  proofs.  These  alle- 
gations, therefore,  fairly  state  the  facts  in  this  case,  where- 
fore it  is  needless  that  they  be  repeated.  It  was  stipulated 
between  the  parties  in  the  district  court  that  by  the  laws 
of  the  state  of  Iowa  the  wages  of  a  non-resident  of  that 
state  are  not  exempt  from  attachment,  execution,  or  gar- 
nishment. Upon  a  trial  of  the  issues  the  jury  returned  a 
verdict  in  favor  of  Walter,  against  Patrick  W.  O'Connor, 
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for  $24.50,  for  which,  with  costs,  judgment  was  duly  ren- 
dered. For  the  reversal  of  this  judgment  O'Connor  brings 
this  cause  to  this  court  by  his  petition  in  error,  with  the 
necessary  record  and  bill  of  exceptions. 

In  Albreoht  v.  Treiischke,  17  Neb.,  205,  this  court  held 
that '.'  where  a  judgment  creditor  procures  the  exempt  wagea 
due  to  a  laborer  to  be  taken  by  garnishee  process  and  ap- 
plied to  the  payment  of  his  judgment,  a  cause  of  action 
arises  in  favor  of  the  judgment  debtor  against  the  creditor 
for  the  amount  of  such  wages  wrongfully  appropriated,  un- 
less the  right  of  exemption  is  waived  by  the  debtor/'  The 
statute  exempting  from  seizure  by  judicial  process  encb 
earnings  of  a  laboring  man  as  have  accrued  within  the 
period  of  sixty  days  immediately  preceding  service  of 
garnishment  process  was  intended  for  the  support  of  the 
family  of  which  such  laborer  is  the  head  and  stay.  In  ex- 
tending credit,  every  one  dealing  with  the  head  of  a  family 
must  take  into  account  this  right  of  exemption,  and  pre- 
sumably in  every  extension  of  credit  this  right  is  recognized. 
It  therefore  in  no  way  operates  to  the  injury  of  the  law-abid- 
ing creditor.  Tlie  rapacity  which  respects  neither  implied 
contract  obligations  nor  statutory  enactments  must,  in  dam- 
ages, respond  for  this,  as  for  any  other  act  of  misappro- 
priation. 

From  the  facts  which  we  have  under  consideration  it 
appears  that  O'Connor  assigned  his  claim  to  West  solely 
for  the  purpose  of  collection.  In  his  evidence  O'Connor 
admitted  this,  at  the  same  time  stating  that  the  arrange- 
ment was  that  West  was  to  receive  for  making  the  colleo- 
tion  twenty  per  cent  of  the  amount  thereof.  It  is  true  the 
court  in  which  suit  was  brought  by  West  had  jurisdiction 
of  the  garnishee,  which  operated  its  line  of  railroad  as  well 
in  Iowa  as  Nebraska,  and  that  therefore  the  amount  was 
lost  to  Walter  beyond  recovery  as  against  the  garnishee. 
{Chicago,  B.  &  Q.  E.  Co.  v,  Moore,  31  Neb.,  629.)  But 
why  should  this  operate  in  favor  of  O'Connor  who  was  the 
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prime  mover  in  this  garnishment  proceeding?  In  all 
spects  the  deprivation  of  this  exemption  was  as  harsh  and 
effectual  as  in  the  case  of  Albrecht  v.  Treitachke,  supra.  Lei 
us  suppose  the  exemption  was  of  a  specific  article  of  per- 
sonal property.  It  would  be  unquestioned  that  if  he  ap- 
propriated it  to  his  own  use  in  this  state,  O'Connor  would 
be  liable  to  Walter  for  its  value.  Instead  of  its  being  ap- 
propriated in  this  state,  let  us  suppose  that  this  property 
was  found  and  appropriated  by  O'Connor  in  Iowa,  would 
his  liability  for  its  value  in  the  courts  of  Nebraska  be  id 
any  way  modified  by  that  fact?  Would  it  at  all  relieve  of 
liability  for  him  to  show  that  his  duly  authorized  agent  id 
Iowa  converted  the  property  to  the  use  of  O'Connor! 
Certainly  not,  and  there  is  no  appreciable  difference  in  prin- 
ciple between  the  cases  supposed  and  that  at  bar.  If  the 
judgment  creditor,  directly  or  indirectly,  no  matter  where 
or  by  what  process,  appropriates  to  the  payment  of  a  debt 
due  him  the  exempt  wages  of  the  debtor,  without  such  debt- 
or's consent  such  creditor  is  liable  to  the  debtor  entitled  to 
such  exemption  to  the  full  amount  of  the  misappropriation. 
In  this  case,  however,  it  was  urged  that  the  judgment  of  the 
Iowa  court  was  res  adjudicata^  and  therefore  unassailable^ 
An  estoppel  of  that,  as  well  as  of  any  other  nature,  le- 
quires  mutuality  between  the  parties  to  render  it  effect! ve» 
If  O'Connor  is  entitled  to  the  benefit  of  the  judgment 
pleaded,  it  must  appear  that  a  judgment  against  him  would 
have  been  likewise  binding.  This  could  not  have  been, 
for,  purposely,  he  was  not  a  party  to  the  Iowa  proceeding 
in  any  way.  Under  the  proofs,  no  other  verdict  could 
properly  have  been  returned  than  that  which  was  rendered, 
and  the  judgment  of  the  district  court  is 


Affibmed. 


Thb  other  commissioners  concur. 
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William  H.  Pickens,  appellee  v.  PLATTSMOtprH  Ik- 
vestment  CJoMPANY,  Plattsmouth  Land  A  Im- 

PBOVEMENT  COMPANY  ET  AL.,  APPELLANTS. 
Filed  June  29, 1893.    No.  3901. 

1.  Mecbanios'  Liens:  Vendor  Contraotino  for  Impbot*- 
mbnt:  Priorities.    The  yendor  in  an  ezecntory  ooniraci  far 

^  ^  the  sale  of  land  will  Bohject  hie  rights  in  the  property  to  be  con- 

veyed to  a  mechanic's  Hen  by  directly,  thongh  in  conjunction 
with  the  vendee,  contracting  for  those  improvements  for  the  con- 
strnction  of  which  such  mechanic's  lien  is  sought  to  be  enforced. 

2.  :  :  .  If  a  vendee  in  possession  of  real  prop- 
erty by  virtue  of  an  executory  contract  for  the  purchase  of  the 
same,  erects  improvements  thereon,  the  rights  of  the  vendor  in 
said  property  are  not  thereby,  of  necessity,  postponed  to  the  lien 
of  the  mechanic  or  malerial-man  under  the  mechanics'  lien  law. 
Such  postponement  can  only  be  predicated  upon  a  contract  of 
the  mechanic  or  material-man  with  the  vendor  directly,  or 
through  his  agent,  and  such  essential  contract  must  be  proved  aa 
must  any  other  necessary  proposition  of  ftct. 

Rehearing  of  case  reported  in  31  Neb.,  685. 
O.  H,  Baliou  and  W.  L.  Browne,  for  appellants. 
J.  B.  Strode  and  Matthew  Qering^  corUrcu 

Ryan,  C. 

This  appeal  has  already  received  the  consideration  of 
this  eonrt,  as  will  appear  by  a  reference  to  31  Neb.,  585, 
where  wilt  be  found  the  opinion  of  Cobb,  J.^  reversing  the 
decree  of  the  district  court  of  Cass  county.  A  rehearing 
havidg  been  granted,  it  is  necessary  that  the  decree  ap- 
pealed from  be  examined  anew  in  the  light  of  (he  evidence 
upon  which  the  cause  was  originally  heard.  In  the  trans- 
actions to  be  considered  there  are  two  corporations,  co- 
defendants,  the  names  of  which  are  so  similar  that,  withoot 
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great  care,  oue  is  liable  to  be  mistaken  for  the  other.  One  of 
tbese.corporatioDS  was  the  Plattsmouth  Land  &  Improve- 
ment  Company ;  the  other  was  the  Plattsmouth  Investment. 
Company.  The  liability  to  confusion  in  the  use  of  these  des- 
ignations is  well  illustrated  in  the  opinion  above  referred  to 
afl  relport^  in  31  Neb;^  685;  for  there  this  case  is  entitled 
^^Williafn  H.  Pichens  v.  Plattsmouth  Land  <fe  Investment 
Company  et  aV^  That  these  appellant  corporations  may 
not  be  confounded,  more  than  usual  care  is  necessary  in 
stating  the  facts.  The  Plattsmouth  Land  &  Improvement 
Company  originally  owned  the  land  upon  which  was  built 
the  Park  House,  for  the  erection  of  which  the  enforcement 
of  a  mechanic's  lieu  >vas  had  in  this  case.  Before  any  steps 
were  taken*  for  the  construction  of  this  buildings  the  Platts- 
mouth Land  &  Improvement  Company  made  an  executory 
contract  with  the  Plattsmouth  Investment  Company  to 
convey  to  it  the  real  property  upon  which  was  erected  the 
Park  House.  .,  The  terms  of  this  contract  have  not  been 
put  in  evidence;  indeed,  from  the  testimony,  it  is  some- 
what doubtful  whether  this  contract  was  oral  or  written. 
In  the  former  opinion  it  was  described  as  a  parol  contract, 
whidi  designation  we  are  inclined  to  regard  as  a  misnomer 
for  the  following  reasons :  It  is  nowhere  so  spoken  of  by 
any  witness ;  the  only  mention  of  it  and  of  the  status  of 
matters  under  it  are  found  in  the  record  in  the  language 
of  Dr.  Hertzman,  whose  relation  to  such  company  will 
hereafter  appear.     He  testified  as  follows: 

Q.  The  Plattsmouth  Land  &  Improvement  Company 
sold  a  portion  of  this  ground  out  there  known  as  the  Liv- 
ingston Heights  to  the  Plattsmouth  Land  &  Investment 
Company  ? 

A.  Noy  sir;  the  Plattsmouth  Investment  Company  had 


I 
i 

a  contract* 


Q.  When  was  that  done?    ' 

A.  I  could  not  tell  you  without  referring  to  the  contract. 
Q.  Do  you  remember  about  the  date? 
21 
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A.  No,  sir,  I  don't 

Q.  Was  that  done  prior  to  the  time  of  the  building  of 
the  Park  House? 

A.  Yes,  sir. 

Q.  How  long  prior? 

A.  As  far  as  dates  is  concerned  I  could  not  give  it  ta 
you  exactly,  but  it  seems  to  me  it  was  some  little  while 
previous  to  that  time ;  the  contract  will,  of  course,  show^ 
but  I  don't  remember  the  dates.     *     *     ^ 

Q.  They  (the  investment  company)  have  no  interest  in 
the  real  estate  at  present? 

A.  Nothing,  only  that  they  hold  a  contract,  and  the  pay-^ 
ment  they  made  they  have  an  equity  in  it 

Q.  Do  you  know  what  interest  they  have  in  it? 

A.  I  could  not  say  at  present;  I  know  I  could  not  tell 
you  at  present,  it  would  be  impossible.  If  you  will  allow 
me  I  can  explain  possibly  so  you  can  understand  it;  the 
fact  of  the  matter  is  they  have  no  interest  in  it 

Q.  These  improvements  done  by  the  investment  com- 
pany were  done  with  the  knowledge  and  consent  of  the 
improvement  company  ? 

A.  No,  sir;  they  had  nothing  whatever  to  do  with  it 

Q.  Did  they  know  of  it? 

A.  I  suppose  they  knew  we  had  bought  the  ground  of 
them  by  contract  I  expect  they  knew  we  were  trying  to 
boom  the  property,  and  they  knew  we  were  going  to  build. 

Q.  Have  their  interests  in  this  contract  ever  been  closed 
out  in  any  way,  the  improvement  company's  interest  under 
the  contract  ? 

A.  No,  sir. 

Q.  It  just  stands  under  contract  still? 

A.  Yes,  sir. 

Q.  You  do  not  know  how  much  the  Plattsmoutli  In-^ 
vestment  Company  paid  under  that  contract? 

A.  I  could  not  say  exactly;  no,  sir. 

Q.  Was  the  contract  made  a  matter  of  record  between 
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the  Plattsmouth  InvestmeDt  Company  and  the  Plattsmouth 
Improvement  Company? 

A.  YeSy  sir;  and  it  is  in  the  record  in  the  office  of  the 
company;  of  course  we  can  record  a  contract,  as  I  nnder- 
stand  it,  without  being  acknowledged. 

Q.  You  mean  of  record  in  the  county  clerk's  office? 

A.  No,  sir. 

Question  by  the  court:  Do  you  know  about  how  much 
they  paid  the  investment  (improvement  ?)  company  on  tiint 
contract? 

A.  It  seems  to  me  it  is  in  the  neighborhood  of  $1,100 ;  I 
don't  know  exactly.  The  company  has  never  paid  any  in- 
terest to  the  Plattsmouth  Land  &  Improvement  Company; 
they  have  never  been  able  to,  because  the  stockholders  re- 
fused to  pay. 

Q.  What  was  the  contract  price? 

A.  I  don't  know  that  without  referring  to  the  contract 

From  this  testimony  it  seems  established  that  at  the  time 
when  the  contract  was  made  to  build  the  Park  House  the 
Plattsmouth  Investment  Company  held  a  written  executory 
contract  for  the  purchase  of  the  real  property  upon  which 
the  Park  House  was  to  be  built;  that  it  had  possession  and 
control  of  said  real  property  and  has  paid  on  its  purchase 
price  about  the  sum  of  $1,100;  though  at  what  date  i<^ 
entirely  left  to  conjecture.  It  seems  probable  also  that  the 
Plattsmouth  Land  &  Improvement  Company  had  knowl- 
edge of  the  design  of  the  investment  company  to  boom  the 
property,  and  with  that  view  the  Park  House  was  to  be 
built.  Whether  or  not  the  Plattsmouth  Laud  &  Improve- 
ment Company  was  more  directly  interested  than  above  in 
the  promotion  of  this  enterprise  is  the  question  essential 
to  the  determination  of  this  appeal. 

The  foregoing  evidence  of  Dr.  Hertzman  was  presented 
with  a  promise  to  define  his  relation  to  the  two  Plattsmouth 
companies  above  referred  to,  which,  as  it  will  now  appear, 
id  a  matter  of  some  little  difficulty.    Testifying,  he  said, 
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ID  substaDce,  that  in  July,  1887,  he  was  a  stockholder  in 
the  Plattsmouth  Investment  Company;  was  not  a  stock- 
holder in  the  Plattsmouth  Land  &  Improvement  Company; 
was  at  that  time  its  secretary  and  so  continues  until  tliis 
day.  When  shown  a  letter  (which  is  not  found  in  the  bill  of 
exceptions)  and  asked  what  meeting  he  referred  to  in  it. 
Dr.  Hertzman  said :  "  I  have  referred  to  the  meeting  of  the 
Plattsmouth  Investment  Company  of  ^nrhich  I  was  elected 
secretary  after  Mr.  Gratton  resigned,  not  the  Plattsmouth 
Land  &  Improvement  Company,  but  the  Plattsmouth  In- 
vestment Company,  that  is  signed  by  me  personally  and 
not  as  secretary."  When  this  resignation  of  Gratton  and 
induction  of  Dr.  Hertzman  into  the  vacant  ofSce  took 
place  there  is  no  means  of  determining.  It  would  seem, 
however,  that  the  doctor  was,  for  a  portion  of  the  time  cov- 
ered by  the  history  of  this  case,  secretary  of  both  these 
Plattsmouth  companies,  as  well  as  a  stockholder  in  the  in- 
vestment company. 

Another  personage  who  conspicuously   figures   is  Dr. 
Samuel  D,  Mercer,  who  in  July,  1887,  when  the  contract 
^was  made  with  Pickens  for  the  erection  of  tlie  Park  House, 
.was  president  of  the  Plattsmouth  Land  &  Improvement 
Company,  and  was  originally  its  treasurer.     The  contract 
which  Mr.  Pickens  entered    into  for  the  erection  of  the 
Park  House  was  in  writing,  and  in  terms  was  with  the 
Plattsmouth  Investment  Company.     In  relation  to  its  in- 
ception, Mr.  Pickens  testified,  in  substance,  that  the  first 
notice  he  had  that  the  building  was  going  up  was  in  the 
.  early  part  of  June,  1887,  when  Dr.  Mercer  sent  for  wit- 
.  ness  and  gave  him  the  plans  and  specifications  for  the  Park 
i  House  to  be  erected  on  Livingston  Heights.    The  evidenoe 
of  this  witness  continued  thus : 

Q.  Is  this  property  described  and  known  as  Livingston 
Heights  the  property  I  have  read  ? 

A.  That  is  what  he  told  me — Livingston  Heights  or 
KumI  Park.    I  took  the  plans  and  specifications  and  looked 
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them  over  that  day  and  he  asked  me  if  I  eoald  not  give 
him  a  bid  on  it  that  day  before  I  left  Omaha^  and  I  said 
no^  that  it  would  require  me  a  couple  of  days  anyhow,  and 
I  had  some  business  to  do  that  day  and  could  not  give  it 
my  full  attention,  but  I  gave  him  my  idea  of  what  I  thought 
would  be  the  actual  cost  of  the  Park  House,  so  I  brought 
the  plans  and  specifications  with  me  and  he  told  me  that  as 
soon  as  I  got  my  figures  ready  to  forward  them  to  him,  which 
I  done — my  figures  for  the  building  of  the  Park  House  oti 
or  about  July — I  don't  know  the  dat^  of  that  dispatch.  I  re- 
ceived a  telegram  from  Mr.  Hertzman  sometime  in  the  fore- 
part of  July,  1887,  to  come  up  and  sign  contract  for  Park 
House.  I  went  up  there  that  evening  and  we  talked  the  mat-^ 
ter  over  and  he  added  some  porch — some  extra  porch  on  the 
Park  House,  which  amounted  to  about  (1,000;  then  Mt*. 
Hertzman  and  me  had  some  talk ;  he  told  me  that  MrJ 
Gratton  and  Mr.  Heimrod  would  be  down  next  day  to  16*" 
cate  the  building  and  at  that  time  I  did  not  know  just  ex:- 
actiy  who  I  was  contracting  with,  or  anything.  I  know 
that  Mr.  Hertzman  was  in  Dr.  Mercer's  office  all  the  time;' 
they  were  in  partnership  there  togefher  and  I  supposed  it 
was  all  the  same.  Mr.  Mercer  received  my  bid  and  handed 
it  over  to  Mr.  Hertzman,  so  the  following  day  those  gen-' 
tiemen  came  down  and  laid  out  the  buildings  and  numbered' 
them  where  the  buildings  were  to  stand  and  Was  to  let  me 
know  the  next  day  by  telegram  the  number  of  the  knolls 
where  to  put  the  buildings;  they  numbered  them;  when 
they  came  down  that  day  they  contracted  for  a'  d^ncinff 
pavilion.  ,  • 

Lest  it  might  be  understood  that  Dr.  Mercer  was  one  of 
the  parlies  whb  came  down,  ii  is  only  fair  to  state  that  such 
was  not  the  case. 

•  Mr.  Pickens  also  testified  as  fellows: 
Q.  Now,  have  you  demanded  payment? 

.•  A:  Yes,  sir. 

vQ.  From  whom?  ' 
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A.  I  have  demanded  payment  from  the  parties  with 
which  I  contracted.  Dr.  Mercer,  Mr.  Heimrod,  and  Mr. 
Gratton.  I  went  and  saw  him  about  it;  he  was  aecretaiy^ 
he  claimed  to  be  at  that  time,  of  some  company. 

Q.  Who,  Mr.  Gratton? 

A.  Yes,  sir. 

Q.  Whi(^  company,  do  yon  know  'c 

A.  I  don't  know;  I  think  he  signed  it  the  Plattsmootk 
Land  &  Investment  Company. 

Continuing  further  the  witness  Pickens  testified  as  fol- 
lows: 

Q.  State  whether  yoi|  did  contract  with  Dr.  Hertcmao 
and  these  other  men. 

A.  Dr.  Mercer  was  the  man  who  gave  me  the  plans  and 
specifications  in  the  first  place  to  figure  on  the  Park  House 
plans  and  specifications  which  I  brought  down  here  and  he 
told  me  to  send  them  back  just  as  soon  as  possible,  that  he 
needed  them.     He  proposed  to  get  some  other  figures. 

Q.  Who  was  you  building  this  building  for?  Did  yoa 
know  at  that  time? 

A.  Yes,  sir;  I  presumed  it  was  for  Dr.  Mercer  and  the 
Plattsmouth  Land  &  Improvement  Company  or  Invest- 
ment Company,  or  whatever  they  call  themselves.  I  did 
not  know  what  they  were. 

Q.  Was  Dr.  Mercer  down  there  while  you  was  putting 
these  improvements  on  there? 

A.  No,  sir. 

Q.  Did  you  see  him  at  any  time  after  he  gave  yoa  these 
plans? 

A.  Yes,  sir. 

Q.  Did  you  talk  to  him  about  what  yon  were  doing? 

A.  Yes,  sir. 

Q.  Did  he  know  you  were  putting  those  improvements 
there? 

A.  Yes,  sir;  he  knew  they  had  went  there;  I  did  not  aee 
him  while  we  were  putting  tliem  there  but  he  knew  they 
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were  there  because  he  sent  down  for  me  just  about  the  time 
I  was  going  to  file  my  lien  and  tried  to  compromise  the 
thing  with  me  in  some  way. 

The  confusion  which  existed  in  the  mind  of  Mr.  Pick- 
ens as  to  the  name  of  the  exact  party  for  whom  he  was 
erecting  this  building,  from  the  forgoing  evidence,  will 
seem  pardonable.  In  the  first  place,  the  Plattsmouth  Land 
A  Improvement  Company,  the  holder  of  the  legal  title, 
<!ontracted  to  sell  a  portion  of  the  real  property  to  the 
Plattsmouth  Investment  Company,  which  latter  company 
iiaving  taken  possession  of  the  property  with  a  view  of 
erecting  improvements  thereon  and-  booming  it,  contracted 
with  Pickens  to  erect  the  Park  House.  Dr.  Hertzman 
and  Dr.  Mercer  occupied  the  same  office.  When  Mr.  Pick- 
ens visited  this  office,  Dr.  Mercer,  who  at  that  time  was 
president  of  the  Plattsmouth  Land  &  Improvemeift  Com- 
pany, handed  to  Mr.  Pickens  the  plans  and  specifications 
for  the  erection  of  the  Park  House,  and  seems  to  have 
spoken  of  the  building  about  to  be  erected  in  such  terms  as 
would  naturally  lead  Mr.  Pickens  to  infer  that  the  work 
was  to  be  performed  for  the'  Plattsmouth  Land  &  Im* 
provement  Company.  It  is  true  the  written  contract, 
when  formulated  for  the  signature  of  Mr.  Pickens,  recog- 
nises only  the  Plattsmouth  Investment  Company  as  the 
party  with  whom  he  was  to  contract  This  company  had 
possession  of  the  property;  has  advanced  at  some  time 
^1,100  for  the  purchase  of  it.  Its  interest  has  not  yet  been 
foreclosed,  though  the  testimony  of  Dr.  Hertzman,  its  sec- 
retary, is  that  the  rights  of  the  investment  company  have 
been  forfeited.  It  seems  to  ns  upon  a  review  of  all  the 
fiictB  in  this  case,  that  the  conclusion  is  unavoidable,  that 
these  companies  were  engaged  in  a  joint  enterprise,  to-wit : 
the  booming  of  this  property;  that  in  furtherance  of  the 
interest  of  both  parties  this  contract  was  made  for  the  erec- 
tion of  the  Park  House  by  the  Plattsmouth  Investment 
Company^as  well  as  by  the  Plattsmouth  Land  &  Improve- 
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:nieDt  CompaDy.  Jast  who  the  written  oootract  was  made 
:with  is  not  determi native  of  these  facts.  Both  these  com- 
panies intere:)ted  in  the  ownersliip  of  the  property  were 
parties  to  the  contract,  at  least  by  their  conduct  led  Mr. 
Pickens  to. believe  that  such  was  the  fact.  The  principle 
governing  in  such  cases  is  stated  and  enforced  by  NoRVALi,  * 
J.,  in  Bohn  Mfg.  Co.  v.  Kountze,  30  Neb.,  719.  The  syl- 
labus of  that  case  which  was  prepared  by  the  writer  of  the 
■opinion  was  as  follows :  ''In  a  contract  for  the  sale  of  land 
it  was  stipulated  that  the  purchaser  should  erect  a  dwelling 
upon  the  premises  within  a  stated  time.  The  building  was 
erected  but  the  labor  performed  and  material  furnished  were 
not  fully  paid  for.  Held,  in  an  action  to  foreclose  a  me- 
chanic's lien,  that  the  liens  of  the  mechanic  and  roaterial- 
man  have  priority  over  the  lien  of  the  vendor  for  unpaid 
purchase  money.''  Discussing  the  facts  of  that  case  as 
governed  by  the  statute  giving  a  mechanic's  lien,  Judge 
NoRVAi.  in  his  opinion  said :  ''The  contract  of  sale  io  the 
case  at  bar  not  only  authorized  but  made  it  obligatory  upon 
the  purchaser  to  erect  a  dwelling  on  the  premises;  of  a.oer- 
taiii  value,  within  a  fixed  time.  Further  than  that  XQuutae 
stipulated  to  furnish  not  to  exceed  $2,200  towards  the  erec- 
tion of  the  building.  The  proof  shows  that  Kountze  ad* 
vanced  that  amount  and  more,  and  that  he  approved  the 
expenditure  of  the  money.  This  is  additional  proof  of  the 
authority  of  the  vendee  to  contract  for  the  ereotion  of  the 
house.  Kountze  having  in  the  contract  of  sale  authorized  his 
vendee  to  make  the  improvements,  and  in  pursuance  of  that 
authority,  Berlin  procured  the  labor  to  be  performed  and  th^ 
materials  to  be  furnished,  the  Vendor  theifeby  subjected  h» 
lien  for  the  unpaid  purchase  money  to  the  liens  that  might 
be  acquired  by  the  laborer  and  material-man  for  naaking 
the  improvement.  Where  a  vendee,  owning  the  equitable 
{itle,  contracts  for  the  erection  of  a  building  «ipQn  the  ex*" 
press  authority  of  the  owner  of  the  l^al  title,  it  b  but  just 
that  the  lien  of  the  mechanic  should  attach  vto  the  interest 
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of  both  vendor  and  vendee  in  the  premises^  and  be  para- 
monnt  to  the  Hen  of  the  vendor.  And  this  rale  does  not 
in  any  mdhner  contravene  any  dtatatory  provision/'  In 
other  words,  section  1  of  the  mechanics' lien  law,  having 
provided  that  any  person  who  shall  perform  any  labor  or 
fiirnish  any  material  for  the  erection  of  any  house  by  vir- 
tae  of  a  contract,  express  or  implied,  with  the  owner 
thereof,  or  his  agent,  shall  have  a  lien  to  secure  the  pay- 
ment upon  such  house  and  the  lot  of  land  upon  which  the 
same  stands,  is  to  be  liberally  and  fairly  construed^ 

The  owner  of  the  lot,  Kountze,  having  stipulated  that 
improvements  of  a  certain  kind  should  be  made  thereon, 
by  one  who  held  his  agreement  upon  certain  payments  be- 
ing fully  made  to  convey,  constituted  the  vendee  his  agent 
for  the  erection  of  the  building  required  by  said  contract. 
The  sale  of  the  materiid  and  furnishing  of  the  labor  were 
under  a  coniract  with  the  agent  of  the  owner  whose  author- 
ity was  to  make  the  improvement  required^  Kountze  did 
not  actdally  assist  in  making  a  contract  for  the  purchase  of 
the  material,  and  for  securing  performance  of  the  necessary 
labor.  He  entered  into  such  a  contract  as  required  afiother 
to  do  this,  however^  whereby  that  other  was  in  fact  his 
agent,  either  for  the  improvement  of  the  property  legiti^ 
nuUely,  or  by  overreaching  the  materialman  and  laborer 
through  nusleading  appearances.  The  law  imputed  the 
more  honorable  motive  ^  and  holds  the  impHed  agency  an 
honorable  one.  Wherefore  it  results  from  the  statute  that 
the  right  to  a  mechanic's  lien  arose  as  against  the  interest, 
not  only  of  the  vendor,  but.  of  .thevendea  as  well.:  .By 
this  it  was  not  held  tiiat  where  the  owner  of  the  land  sells 
it  and  simply  takes  back  a  mortgage  for  the  purchase  price 
without  in  any  way  becoming  a  party  to  a  contract  for  the 
erection  of  improvements,  that  one  who  furnishes  materials 
or  labor  upon  a  contract  with  the  vendee  alone  can  assert 
thereon  a  lien  superior  to  that  of  the  said  mortgage  duly 
recorded.    Quite  to  the  contrary  it  has  been  recently  held  by 
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this  ooort  in  Henry  &  Cbaiaworth  G>*  v.  FUlierdickj  37  Neb., 
207|  where  one  furnished  money  to  build  a  house  for  which 
he  took  a  mortgage  upon  the  premises  whereon  the  erection 
was  to  be  made,  that  the  record  of  snch  mortgage  gave  a 
priority  to  the  rights  of  material-men  and  meohanics  who 
b^an  to  confer  value  upon  the  mortgaged  property  after 
the  record  of  the  mortgage.  To  subject  a  vendor's  rights 
iu  the  subject-matter  of  the  sale  to  the  claim  of  mechanic's 
lienor,  it  must  appear  that,  with  respect  to  the  value  con- 
ferred By  the  labor  or  material  of  snch  lienor^  there  was  a 
privity  of  contract  through  the  vendee  between  the  vendor 
and  snch  lienor.  This  privity  will  not  be  implied  from 
the  mere  fiust  that  the  mechanic's  lienor,  upon  the  faith  of  a 
contract  between  himself  and  such  vendee,  furnished  labor 
or  materiaL  It  must  be  established  by  the  proofs,  or  as 
fairly  inferable  from  the  facts  as  any  other  independent  fiict 
or  proposition.  As  between  the  appellee  Pickens  and  the 
Plattsmouth  Land  &  Improvement  Company  there  were 
sufficient  proofs  to  justify  the  district  court  in  finding  that 
the  Plattsmouth  Investment  Company  was  the  agent  of  its 
vendor  for  procuring  the  erection  of  the  Park  House  upon 
the  premises;  or  that  court  might  properly  have  found 
from  the  evidence  that  the  Plattsmouth  Land  &  Improve? 
ment  Company  was  a  party  to  the  contract  for  the  erection 
of  said  house,  and  on  either  theory  the  decree  should  stand. 
The  judgment  of  the  district  court  is 


Ths  other  commissioners  concur* 
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James  H.  Baldwin  v.  Douglas  Oounty. 

FHXD  JUNX  29, 1893.     Na  5013^ 

Oonstitutioiial  Law:  Liability  of  Husband  to  Count?  vob 
Support  of  Insanb  Wife.  The  provision  of  the  statnte 
aaihorizing  suit  to  he  maintained  against  the  party  letfally 
bound  for  the  support  of  an  insane  person,  hy  the  oonnty  which 
has  paid  for  the  care,  board,  and  treatment  of  snch  insane  per- 
son at  the  insane  hospital  of  this  state,  upon  the  finding  of  snch 
insanity  by  the  commissioners  of  said  oonnty,  is  in  conflict  with 
section  1,  article  9,  of  the  constitution  of  Nebraska,  and  is 
therefore  inoperatiTC  and  roid. 

Error  from  the  district  court  of  Douglas  ooabtj.  Tried 
below  before  Tiffany,  J. 

Omnell  &  Ives  and  John  Q.  Burgner,  for  plaintiff  in 
error. 

71  J.  Mahoney,  eontrci. 

Btan,  C. 

The  defendant  in  error,  as  plaintiff  in  the  district  coart 
of  Douglas  coantj,  filed  its  petition  against  the  plaintiff  in 
error,  as  defendant,  on  the  23d  day  of  July,  1889,  oontaiiw 
ing,  in  addition  to  proper  allegations  of  ita  own  corporate 
existence,  the  following  material  averments :  That  on  Majr 
26,  1876,  and  ever  since,  the  defendant  was,  and  has  been, 
the  husband  of  Mary  M.  Baldwin  and  legally  liable  for 
her  support  and  maintenance;  that  on  said  last  named  date 
Mary  M«  Baldwin,  having  a  legal  settlement  in  said  Doug* 
las  county,  Nebraska,  and  being  adjudged  insane  by  the 
board  of  commissioners  of  insanity  of  said  county,  was 
committed  to  the  Nebraska  state  insane  asylum,  and  that 
ever  since  said  date  she  has  been  insane  and  continued  an 
inmate  of  said  asylum  at  the  cost  and  expense  of  said 
Douglas  county ;  that  said  county  has  been  compelled  to 
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pay  for  her  support  and  maiDteuauce  for  the  period  begin- 
ning at  the  above  date  and  ending  with  May  31,  1889,  the 
sum  of  $2,220.94;  that  s^id  support,  maintenance,  and 
care  in  said  asylum  was  necessary  for  such  insane  person, 
and  shouhl  have  been  provided  by  Douglas  county  afore- 
said, by  reason  whereof  the  said  defendant  James  H.  Bald- 
win became  justly  indebted  to  said  plaintiff  in  the  sum  of 
$2,220.94.  There  was  a  prayer  for  judgment  for  said  sum 
with  seven  per  cent  per  annum  interest  thereon  from  May 
31,  1889. 

The  defendant  demurred  to  this  petition  on  the  ground 
(hat  it  did  not  contain  facts  suflScient  to  constitute  a  cause 
of  action.  This  demurrer  was  overruled  and  defendant 
doly  excepted.  Afterward  there  was  filed  an  answer,  by 
which  was  admitted  the  truth  of  the  allegations  that  Mary 
M.. Baldwin  was  the  wife  of  the  defendant,  and  that  she 
was  insane.  Every  other  allegation  of  the  petition  was  de- 
nied by  this  answer.  Defendant  also  pleaded  the  statute 
of  limitations  as  against  plaintiff's  claim.  By  reply, 
plaintiff  denied  each  allegation  in  the  defendant's  answer. 

On  the  12th  day  of  November,  1890,  a  trial  of  the 
sbov^  issues  was  bad,  in  which,  by  instructions,  the  court 
withdrew  from  the  consideration  of  the  jury  all  items, 
which  had  accrued  anterior  to  July  23,  1885,  being  four 
years,  before  this  suit  was  b^un,  on  account  of  the  bar  of 
i^e  $tat.ut?  <yf  limitations.  The  jury  were  instructed  that 
the  hli/ifa^nd  is  lic^ble  for  the  support  of  his  wife,  and  that 
tbift  ^$tute  of  Nebraska  authorizes  the  bringing  of  an  ac- 
tion against  the  husb(iud  for  any  sums  plaintiff  had  been 
requiried  io  pay  out  for  the  wife's  support  in  the  insane 
btiapit^l;  that  if  defendant's  wife  became  insane  and  was 
eono^itted  to  said  insane  hospital  where  the  plaintiff  Doug- 
las ooiinty  had  been  compelled  to  pay  for  her  support  and 
treatment,  said  plaintiff  could  recover  from  said  defendant 
^id'  amoynt  so  expended.  The  defendant  requested  the; 
giving;  of  certain  instructions  submitted   on  his  behalf. 
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whereby  the  jury  would  have  been  informed  that  if  defend- 
ant at  all  times  was  ready  and  willing  to  provide  for  his 
saijd  wife's  maintenance  and  care,  plaintiff  could  not  re-; 
cover^  and  that  upon  the  proofs  the  defendant  was  not 
liable  to  plaintiff  for  the  care,  maintenance,  and  treatment 
of  Mrs.  Baldwin.  These  instructions  asked  by  defendanl 
^ere  refused,  and  due  exceptions  were  taken  to  such  refusal. 
The  jury  found  a  verdict  against  the  defendant  for  $628.60, 
upon  which  judgment  was  rendered.'  To  reverse  this  judg- 
ment the  defendant,  against  whom  it  was  rendered,  filed 
his  petition  in  error  in  this  court,  in  n^hich  he  of  course  ajH 
pears  as  plaintiff  in  error. 

The  evidence  was  introduced  by  the  contending  parties 
upon  the  respective  theories  indicated  by  the  pleadings, 
and  thus  by  demurrer,  the  evidence,  and  the  instructions 
given  and  refused  there  is  presented  unequivocally  for  de-^ 
termination  the  proposition  whether  or  not  the  statute  of 
this  state  authorizes  the  bringing  of  an  action  against  a 
husband  for  any  sums  the  county  may  have  been  required- 
to  pay  out  for  the  support  of  his  wife  in  an  insane  hospital 
of  the  state.  The  defendant  in  error  attempts  to  modify 
the  sharp  outlines  of  this  proposition  by  calling  attention 
to  the  fact  that  the  information  of  insanity,  as  it  is  called, 
was  signed  and  sworn  to  by  plaintiff  in  error.  This^  how- 
ever, as  its  name  imports,  was  simply  a  sworn  statement 
that  Mary  M.  Baldwin  was  a  fit  subject  for  custody  and 
treatment  in  the  haspital  for  the  insane,  as  affiant  verily 
believed,  and  that  she  had  a  legal  settlement  in  said  Doug-^ 
las  county,  and  asking  that  the  necessary  steps  should  be 
taken  to  investigate  her  condition  as  the  law  in  such  cases 
required.  This  was  only  a  request  that  the  board  investi- 
gate her  condition  and  ascertain  whether  or  not  such  de-* 
rangement  of  the  mind  listed  as  that  the  patient  should 
be  sent  to  the  insane  hospital  for  care  and  treatment,  her 
maintenance  being  simply  incident  thereto.  Uponalikq 
showing  by  another  person  the  same  steps  would  have  fol-^ 
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lowed  as  did  in  this  case,  and  it  would  then  hardly  have 
been  contended  that  thereby  the  informant  rendered  him- 
self liable  in  the  same  measure  as  it  is  sought  to  hold  the 
plaintiff  in  error  for  in  this  case«  Not  only  so,  but  the 
petition  &iled  to  declare  upon  this  information  of  insanity 
as  a  contract,  and  from  all  these  reasons  it  follows  that  in 
the  determination  of  this  case  we  are  confined  solely  to  the 
question  above  stated. 

The  statute  under  which  the  liability  of  the  plaintiff  in 
error  is  claimed  to  have  arisen  is  chapter  40,  Compiled 
Statutes  of  Nebraska;  particularly  section  48,  which  is  in 
the  language  following : 

''Sec.  48.  The  provisions  herein  made  for  the  support  of 
the  insane  at  public  charge  shall  not  be  construed  to  release 
the  estates  of  such  persons,  nor  their  relatives,  from  liabil- 
ity for  their  support,  except  from  the  cost  of  board,  care, 
and  treatment  while  in  the  hospitals  of  the  state,  whidi 
cost  of  board,  care,  and  treatment  shall  be  borne  by  the 
state;  and  the  commissioners  of  the  several  counties  are 
authorized  and  empowered  to  collect  from  the  property  of 
such  patients,  or  from  any  person  or  persons  legally  bound 
for  their  support,  any  sum  paid  by  the  county  in  their  be- 
half, as  herein  provided;  and  the  certificate  from  the  su- 
perintendent, and  the  notice  from  the  auditor  of  state,  statp- 
ing  the  sums  charged  in  such  cases,  shall  be  presumptive 
evidence  of  the  correctness  of  the  sum  so  stated*  If  the 
board  of  county  commissioners,  in  the  case  of  any  insane 
person  who  has  been  supported  at  the  expense  of  the 
county,  shall  deem  it  a  hardship  to  compel  the  relatives  of 
such  patient  to  bear  the  burden  of  his  or  her  support,  they 
may  relieve  such  relatives  from  any  part  or  all  of  such 
burden,  as  may  seem  to  them  reasonable  and  just" 

Under  the  provisions  of  the  section  just  quoted,  the  cost 
of  the  board  and  treatment  of  the  inmates  of  the  insane  hos- 
pital must  be  borne  by  the  state.  Let  us  now  consider  the 
manner  and  extent  to  which  the  state  is  entitled  to  reim- 
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bursement  for  these  outlays.  Section  19  of  article  3  of  the 
ooDstitation  of  Nebraska  requires  the  legislature  to  make 
needful  appropriations  for  the  expenses  of  the  government 
of  the  state.  Section  19,  article  5^  creates  and  gives  to  a 
board  so  created  general  supervision  and  control  of  the 
public  lands  and  grounds  of  the  state,  the  state  prison,  asy* 
turns,  and  all  other  institutions  thereof,  except  those  for  ed- 
ucational purposes.  These  duties  of  this  board  are  more 
fully  defined  by  statute.  (See  art  7,  ch.  83,  Comp.  Stats.) 
The  governor,  auditor  of  public  accounts,  aud  treasurer 
are,  by  sections  74  et  seq,,  chapter  77,  Compiled  Statutes^ 
constituted  the  state  board  of  equalization,  which  decides 
each  year  upon  the  rate  of  state  tax,  and  equalizes  and 
makes  the, levy  thereof  throughout  the  state.  By  these 
state  authorities  the  levy  of  taxes  for  the  support  of  the 
insane  hospital  is  required  in  the  same  general  mode  as  ob* 
tains  in  the  levy  of  taxes  for  other  state  purposes.  Section 
47,  chapter  40,  Compiled  Statutes,  however,  requires  the 
superintendent  of  the  insane  hospital  to  certify  to  the  aud- 
itor of  state,  at  fixed  times,  the  amount  due  to  said  hospi- 
tal from  the  several  counties  having  patients  chargeable 
thereto,  and  upon  notice  given  by  the  said  auditor  to  the 
county  clerks  respectively  of  each  of  said  counties,  the 
county  commissioners  must  add  such  amount  to  the  next 
state  tax  to  be  levied  on  each  county,  and  payment  of  the 
amount  so  levied  must  be  made  into  the  state  treasury.  To 
enforce  the  performance  of  this  duty  a  mandamus  proceed* 
ing  was  prosecuted  in  this  court  against  the  defendant  in 
error  herein,  resulting  in  an  order  granting  the  writ  as 
prayed.  {State,  ex  reL  Atfy  GerCly  v.  Douglas  County j  18 
Neb.,  601.  There  was  filed  in  that  case  a  dissenting  opin- 
ion by  Chief  Justice  Maxwell,  so  that  the  propositions 
therein  discussed  cannot  as  yet  be  recognized  as  settled  be- 
yond question;  indeed,  having  regard  simply  to  the  weight 
of  argument,  we  believe  the  views  of  the  chief  justice  should 
have  prevailed* 
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The  defeDdant  in  error  insists  that  the  liability  fixed  uppii 
it  by  section  47,  chapter  40,  CJompiled  Statutes,  and  en* 
forced  in  the  above  case,  logically  countenances  the  pro- 
visions of  section  48  of  the  laQt  nientioned  chapter.  As 
has  already  been  suggested,  the  annual  cost  of  maintaining 
the  insane  hospital  is  provided  for  by  a  general  taz^  levied 
with  reference  to  the  assessed  valuations  of  the  respective 
counties;  again,  by  virtue  of  sectioif  47,  mpra^  the  amount 
due  the  hospital  for  the  care,  board,  and  treatment  of  the 
Insane  must  be  paid  by  the  several  counties,  reference  being 
bad  to  the  amount  expended  in  that  l)ehalf  for  the  insane 
properly  chargeable  to  each  county.  Thus  it  would  seem  that 
the  tax|)ayer  has  twice  paid  taxes  for  this  one  puri)ose.  The 
proposition  involved  in  this  proceeding  is,  whether  or  not 
a  taxpayer  of  Douglas  county,  who  has  already,  in  common 
with  other  taxpayers,  twice  met  the  burden  of  taxation  for 
the  support  of  the  insane,  shall  again  be  required  to  con-^ 
tribute  to  the  same  end  because  of  insanity  within  his  fam-f 
ily  circle. 

In  Hiehardson  County  v,  Frederiok^  24  Neb.,  696,  the 
relation  of  brother  or  sister  to  the  afflicted  was  held  not  to 
justify  this  special  exaction,  and  in  Ridiardaon  CounJty  v. 
Smith,  25  Neb.^  767,  the  same  freedom  from  liability  was 
adjudged  as  to  the  children  of  the  insane.  In  the  case  at 
bar,  the  liability  is  charged  by  reason  of  the  marital  rela-; 
tion  existing  between  the  patient  and  the  plaintiff  in  error* 
It  is  insisted  that  this  liability  exists  because  the  husband 
is  l^ally  bound  for  the  maintenance  and  care  of  bis  wife. 
The  evidence  in  this  case  shows  that  the  husband  never 
failed  to  meet  these  requirements.  It  was  upon  an  inqui- 
sition of  insanity  duly  held  by  proper  county  anthoritiea 
that  Mrs.  Baldwin  was  adjudged  insane  and  a  proper  sub- 
ject for  treatment  in  the  insane  hospital.  In  the  language 
of  Reese,  Ch.  J.,  in  Richardson  County  v,  Frederids, 
9upra,  ''The  insane  person  is  not  consulted  as  to  whether 
he  shall  be  deprived  of  his  liberty  or  not,  nor  indeed  ar^ 
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his  frieuds  or  relatives.  As  is  said  in  the  County  of  Dda^ 
toare  v.  McDonald^  46  la.^  171,  the  state  reaches  out  its 
strong  arm  and  makes  the  insane  its  wards,  regardless  of 
the  care  which  they  may  receive  at  home  or  the  wishes 
of  those  upon  whom  they  are  dependent  for  their  support 
*  *  *  The  state  asserts  its  rights  for  the  reason  an  insane 
person  may  often  need  more  than  a  mere  maintenance*  He 
often  needs  restraint,  confinement,  medical  attendance,  and 
peculiar  care  and  treatment.  Society  is  entitled  to  be  pro-' 
tected  and  relieved  against  him,  and  when  this  is  so,  the 
state  very  properly  takes  charge  of  him  and  makes  him  its 
ward." 

We  know  of  no  principle  of  equity  or  justice  that  under 
these  circumstances  would  imply  a  contract  by  the  husband 
to  answer  for  the  treatment  of  his  wife,  furnished  by  the 
state  in  the  interest  of  the  general  public.  It  would  seem 
that  the  public  thus  benefited  should  defray  all  expenses 
incurred  for  its  protection.  Certainly,  the  iiusband  is  not 
liable  therefor  unless  by  virtue  of  the  statute  already  quoted. 
As  has  already  been  intimated,  |)erhaps,  we  more  than 
doubt  the  existence  of  an  enforcible  statutory  liability. 
The  husband  has  already  twice  paid  for  the  maintenance  of 
the  insane  hospital.  This  was  upon  his  property.  If  he 
is  required  to  pay  for  the  treatment  of  his  wife,  this  pay- 
ment is  just  as  much  a  compulsory  contribution  to  the  main- 
tenance of  the  insane  hospital  as  was  either  of  the  others. 
It  is  in  fact  another  form  of  taxation  for  the  same  purpose. 
The  right  to  levy  taxes  can  only  be  justified  as  being  neces- 
sary for  the  performance  of  its  functions  by  the  state.  No 
tax  can  be  l^ally  levied  for  any  purposes  foreign  to  those 
functions,  and,  even  that  far,  taxation  is  tolerated  only 
from  the  necessities  of  the  case.  The  collection  of  unnec- 
essary revenue  by  the  state  is  not  taxation.  It  is  robbery. 
The  plaintiff  in  error  has  already  paid  his  full  proportion 
toward  the  maintenance  of  the  insane  hospital.  More  than 
that  the  authorities  cannot  constitutionally  exact.  Suppose 
22 
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the  taxes  under  consideration  had  been  levied  for  school 
purposes^  could  any  principle  be  found  that  would  justify 
a  statutory  requirement  that  a  certain  class  of  taxpayers 
should^  in  addition  to  the  common  burden,  be  required  to 
pay  a  special  tax  per  capita  f  Manifestly  such  a  procedure 
would  be  wholly  unjustifiable,  even  where  the  common 
tax  is  unequal  to  the  requirement  for  school  purposes;  how 
much  more  glaring  the  injustice  where  the  taxpayei;  has 
already  contributed  his  full,  fair  proportion  of  all  that  is 
necessary.  Again,  suppose  the  state  constructs  a  work  of 
internal  improvement,  which  of  necessity  adds  value  to 
neighboring  property,  could  the  owner  of  such  benefited 
property,  with  any  justice,  be  Required  to  pay  a  special  tax 
on  account  of  this  increment,  in  addition  to  his  payment  of 
assessments  common  to  all  property  within  the  state?  No 
one  would  justify  such  a  system  of  assessments,  and  yet  m 
principle  it  differs  little  from  that  under  consideration. 
The  statute  which  purports  to  authorize  the  recovery  from 
the  persons  legally  bound  for  the  support  of  an  insane  per» 
son,  of  the  sum  paid  by  the  county  for  the  care  and  treat- 
ment of  such  insane  person  at  the  insane  hospital  of  this 
state,  when  such  care  and  treatment  have  been  furnished 
upon  the  finding  of  the  proper  commissioners  of  the  county, 
for  the  reasons  stated,  is  in  conflict  with  section  1,  article  9, 
of  the  constitution,  and  is  therefore  inoperative  in  so  far  as 
it  purports  to  confer  said  right  of  action  upon  the  county* 
The  judgment  of  the  district  court  is 

Sbvebsed. 
The  other  oommissionera  oonoor. 
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Jones  National  Bank  et  al.  v.  Aixen  Pbice  et  ak 

Filed  Junx  29, 1893.    Na  4966. 

Statute  of  Frauds :  Pabol  Contbaot  fob  Paymsnt  of  Monbt 
ON  Rrsalb  of  Land^  a  parol  contract  between  a  plaintiff  and 
defendant  provided:  That  the  plaintiff  sbonld  enter  his  volnn« 
tary  appearance  to  a  suit  then  pending,  to  foreclose  a  mortgage 
on  real  estate  owned  by  him  and  waive  the  nine  months'  stay  of 
sale  of  the  premises  allowed  him  by  law;  in  consideration  of 
'  which,  defendant  should  bid  in  said  premises  at  the  sale  nnder 
the  foreelosnre  proceedings  at  the  amonnt  of  the  decree,  interest, 
and  costs,  resell  the  same  at  private  sale,  and  pay  to  plaintiff  the 
amount  realiased  in  excess  of  the  bid.  Seld,  A  valid  contract 
and  not  within  the  statute  of  frauds,  sec.  3,  ch.  32,  Comp.  Stata. 

Error  from  the  district  court  of  Seward  county.    Tried 
below  before  Bates,  J. 

£,  P.  Smith,  for  plaiutifis  in  error. 

Oeorge  H.  Terwilliger  and  M.  P.  Anderson,  o&nbra. 

Ragan,  C. 

Allen  and  Louisa  Price  sued  the  Jones  National  Bank, 
H.  T.  Jones^  its  cashier^  and  M.  A.  Butler  in  the  district 
court  of  Seward  county,  and  in  their  petition  alleged :  That 
on  the  18th  day  of  September,  1886,  the  plaintiffs  were  the 
owners  of  certain  real  estate  in  the  city  of  Seward,  Ne- 
braska, and  occupied  the  premises  as  a  residence;  that  they 
were  at  that  time  incumbered  by  a  mortgage  given  by  the 
plaintiffs  to  the  defendant  Butler  to  secure  the  payment  of 
$2,000,  with  interest  at  the  rate  of  ten  per  cent  from  Sep- 
tember 23,  1885,  and  due  six  months  afterwards;  that  al- 
though the  note  and  mortgage  were  made  payable  to  But- 
ler, they  were  in  fact  given  to  secure  the  payment  of  money 
borrowed  of  or  through  the  defendant,  the  Jones  National 
Bank;  that  the  plaintiffs  had  paid  the  defendants  interest 
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on  the  loan  at  the  rate  of  fifteen  per  cent;  that  the  defend- 
ants had  represented  to  plaintiffs  that  the  money  due  on  the 
note  and  mortgage  was  due  to  the  Jones  National  B:inky 
and  that  plaintiffs  should  have  additional  time  for  the  pay- 
ment of  said  note  and  mortgage,  provided  the  interest 
tliereon  was  promptly  and  fully  paid;  that  on  the  23d  of 
Septemt)ery  1886,  Butler  assigned  the  note  and  mortgage  to 
one  Samuel  Grey^  and  on  the  18th  day  of  September,  1886, 
a  petition  was  filed  in  the  name  of  said  Grey  in  the  United 
States  circuit  court  in  the  city  of  Omaha,  Nebraska,  against 
the  plaintifis  for  the  purposeof  obtaining  a  judgment  against 
plaintiffs  on  said  note  and  mortgage  and  a  decree  of  fore- 
closure and  sale  of  said  mortgaged  premises;  that  at  that 
time  interest  on  said  mortgage  had  been  fully  paid ;  that  sub- 
sequent to  the  filing  of  the  said  petition  in  the  United  States 
court  the  defendant  Jones  made  a  verbal  agreement  with  the 
plaintiffs  that  if  they  would  acknowledge  service  of  sum- 
mons and  waive  their  right  to  a  stay  of  order  of  sale  in  the 
proceedings  in  the  federal  court  that  the  plaintiffs  should  be 
held  exempt  from  the  payment  of  any  fees  whatsoever  for 
the  service  of  said  summons;  that  no  attorney's  fees  should 
be  taxed  against  said  plaintiffs  or  paid  out  of  the  proceeds 
of  the  sale  of  the  aforesaid  property  under  said  foreclosure 
suit;  and  that  he,  Jones,  would  buy  in  said  premises  at  the 
sale  thereof,  for  the  actual  amount  necessary  to  satisfy  the 
amounts  due  on  said  note  and  mortgage  and  necessary  costs 
of  suit  in  said  court,  and  that  he,  the  said  defendant  Jpnes, 
would  then  sell  said  premises  at  private  sale  and  pay  the 
plaintiffs  the  excess  of  the  proceeds  received  at  such  private 
^ale  over  and  above  the  amount  of  decree,  interest,  and  costs 
that  might  be  rendered  in  said  suit  in  said  federal  court; 
tliat  in  pursuance  of  this  agreement,  plaintiffs  acknowledged 
serviro  of  summons  and  entered  their  voluntary  appearance 
in  said  suit  in  the  federal  court  and  agreed  with  the  de- 
fenilant  Jones  to  waive  their  stay  of  the  order  of  sale  in 
said  case;  that  on  the  5th  day  of  November,  1886,  a  de- 
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cree  was  rendered  in  (he  federal  court  in  said  case  for  the 
sum  of  $2,050  and  costs  of  suit,  with  a  decree  of  foreclos- 
ure and  order  of  sale;  that  the  plaintiffs^  in  pursuance  of 
their  agreement  with  Jonc?,  waived  their  stay  of  the  order 
of  sale,  and  on  the  15th  day  of  January,  1887,  said  prem- 
ises were  duly  sold  under  the  decree  of  the  said  federal 
court,  and  bid  in  by  the  said  defendant  Jones  at  the  sum 
of  $2,391.31,  and  by  officers  of  said  court  said  premises 
were  duly  conveyed  to  the  said  defendant  Jones;  that  out 
of  the  purchase  price  of  Faid  real  estate  said  Jones  paid 
out  an  attorney's  fee  of  $205,  taxed  as  part  of  the  costs  in 
said  suit;  that  on  the  4th  day  of  May,  1887,  Jones  sold 
and  conveyed  the  said  premises  to  another  party  and  re- 
ceived for  said  premises  the  sum  of  $2,700  in  cash;  that 
the  rental  value  of  the  premises  at  the  time  plaintiffs 
waived  their  stay  of  order  of  sale  under  said  decree,  was 
$20  per  month,  and  that  at  the  time  of  the  bringing  of 
the  suit  in  the  federal  court,  the  said  defendant,  the  Jones 
National  Bank,  and  H.  T.  Jones  were  the  true  owners  of 
the  note  and  mortgage  foreclosed  in  the  name  of  said  Grey, 
and  that  the  assignment  to  said  Grey  was  then  intended  to 
place  the  same  under  the  jurisdiction  of  the  federal  court, 
and  with  intent  to  defraud  the  plaintiffs;  and  that  the 
agreement  made  between  the  plaintiffs  and  the  said  Jones 
was  not  made  in  good  faith  on  the  part  of  defendants,  but 
with  intent  to  mislead  and  defraud  the  plaintiffs  out  of 
their  right  to  the  possession  and  use  of  said  premises  pend- 
ing the  stay  of  the  order  of  sale;  that  there  was  due  to 
the  plaintiffs  from  the  defendants  the  sum  of  $613.69  and 
interest  thereon  from  the  4th  day  of  May,  1887.  This 
snm,  the  plaintiffs  alleged,  was  composed  of  the  $205  at- 
torney's fees,  paid  by  Jones  out  of  the  proceeds  of  the  sale 
of  said  land,  contrary  to  his  agreement  with  plaintiffs,  and 
the  further  sum  of  $308.69,  the  difference  between  the  pro- 
ceeds of  the  sale  received  by  Jones,  and  the  amount  of  the 
decree,  interest  and  costs,  including  the  attorney's  fee  in 


[_ 
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the  case  in  the  federal  court  The  prayer  was  for  jadg- 
ment  against  the  defendants  for  f 613.69  and  seven  percent 
interest  from  the  4th  day  of  May,  1887|  and  costs  of  suit 

The  verdict  and  judgment  were  for  the  plaintiffs^  and  the 
defendants  bring  the  case  here  for  review. 

The  first  error  assigned  is  that  the  petition  does  not 
state  a  cause  of  action ;  and  this  error  is  predicated  on  the 
theory  that  the  contract  alleged  in  the  petition  is  void  un- 
der the  statute  of  frauds. 

Section  3,  chapter  32,  Compiled  Statutes,  provides :  ''  No 
estate  or  interest  in  land,  other  than  leases  for  a  term  not 
exceeding  one  year,  nor  any  trust  or  power  over  or  con- 
cerning lands,  or  in  any  manner  relating  thereto,  shall 
hereafter  be  created,  granted,  assigned,  or  surrendered  or 
declared,  unless  by  act  or  operation  of  law,  or  by  a  deed  or 
conveyance  in  writing  subscribed  by  the  party  creating^ 
granting,  assigning,  surrendering  or  declaring  the  same." 
The  question  then  is  whether  the  contract  set  out  in  the 
petition  is  within  this  statute. 

In  Byera  v.  Locke,  93  Cal.,  493,  it  is  said,  an  agree- 
ment that  the  defendant  should  provide  the  ncce^^sary  money 
to  redeem  the  property  of  the  plaintiff  which  had  beea 
sold  under  a  foreclosure,  and  that  for  the  purpose  of  en- 
abling defendant  to  do  so,  plaintiff  would  oouvey  the  prem- 
ises to  the  defendant,  to  be  held  by  him  until  such  time  aa 
they  might  be  sold,  is  not  an  agreement  for  the  sale  of  land 
or  any  inrterest  therein. 

In  Miller  v,  Kendig,  55  la.,  174,  it  is  said:  ''A  parol 
agreement  by  the  grantee  of  land  that  in  case  he  sells  the 
land  for  more  than  the  price  paid,  one*  half  the  excess  shall 
be  paid  to  the  grantor,  does  not  create  an  interest  in  real 
estate,  and  is  not  within  the  statute  of  frauds." 

In  Hess  V.  Fox,  10  Wend.  [N.  Y.],  437,  it  is  said :  "An 
agreement  by  a  mortgagee  to  sell  mortgaged  premises,  the 
equity  of  redemption  in  which  is  released  by  the  mort- 
gagor, and  after  deducting  the  amount  due  to  himself  to 
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pay  the  surplus  of  such  sale  to  the  mortgagor^  is  not 
void  as  within  the  statute  of  frauds,  and  after  sale  of  the 
premises  for  more  than  enough  to  satisfy  the  debt  due  to 
the  mortgagee^  the  mortgagor  may  maintain  assumpsit  for 
the  surplus.'' 

In  Price  v.  Sturgis,  44  Cal.,  691^  it  is  said :  ^'A  verbal 
agreement  made  by  grantee  when  he  buys  land  and  re- 
ceives a  deed  therefor,  to  pay  the  grantor  a  further  sum  of 
money  as  a  part  of  the  price,  out  of  the  proceeds  of  the 
sale  of  the  land  when  he  sells  it,  is  valid,  and  the  statute  of 
frauds  does  not  require  it  to  be  in  writing.  Such  a  con- 
tract is  not  for  the  conveyance  of  land,  but  for  the  pay- 
ment of  a  certain  sum  of  money  upon  the  happening  of  a 
oertain  event" 

In  McOuat  v.  Oathcart,  84  Ind.,  567,  it  is  said:  '^A  con- 
tract whereby  a  mortgagee  agrees  that  in  consideration 
that  the  mortgagor  will  permit  a  foreclosure  and  pay  the 
costs  and  attorney's  fees,  he  ^ill  bid  in  the  land  for  the  full 
amount  of  the  debt,  is  not  within  the  statute  of  frauds  and 
will  be  enforced." 

The  contract  upon  which  this  action  is  based  is  not  one 
for  the  sale  of  land  or  for  the  creation  of  any  interest 
therein.  To  enforce  it  would  not  be  to  create  a  trust  or 
power  over  or  concerning  lands,  or  relating  thereto.  This 
action  is  merely  for  ther  payment  of  the  money  agreed  upon 
as  a  consideration  for  which  the  plaintiffs  entered  their  vol- 
untary appearance  and  waived  their  defense  to  the  fore- 
closure suit  in  the  federal  court,  and  surrendered  their  pos- 
session of  the  premises  for  nine  months  by  not  asking  a 
stay  of  sale  for  the  time  allowed  them  to  redeem  from  de- 
cree. It  is  not  every  agreement  relating  to  the  sale  of 
lands  that  is  within  the  statute  of  frauds;  only  such  agree- 
ments are  within  the  statute  as  are  intended  to  create  an 
interest  in  lands.  In  the  case  at  bar  the  plaintiffs  did  not 
actually  convey  the  land  to  the  defendants,  but  it  is  al- 
leged in  the  petition  that  the  defendants  were,  in  fact,  the 
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owners  of  the  mortgage  being  foreclosed ;  that  it  was  tainted 
with  usury,  and  that  in  consideration  of  the  promises  of 
the  defendants,  plaintiffs  entered  their  appearance  to  the 
foreclosure  suit,  and  consented  that  decree  might  be  taken 
as  prayed  for.  We  do  not  see  that  this  case  is  different 
in  principle  from  those  cited  above.  The  petition  states  a 
cause  of  action  and  the  contract  set  out  therein  is  not  within 
the  statute  of  frauds. 

The  second  error  alleged  is  that  the  court  erred  in  per- 
mitting the  evidence  to  go  to  the  jury  that  the  mortgage 
foreclosed  in  the  federal  court  was  tainted  with  usury ;  that 
neither  Butler  nor  Grey  was  ever  in  fact  the  owner  of  the 
mortgage,  but  that  the  same  was  at  all  times  owned  by  the 
Jones  National  Bank.  The  ground  of  the  objection  to  this 
testimony  is  that  it  assailed  the  findings  and  decree  of  the 
federal  court  in  the  foreclosure  suit.  We  do  not  so  regard 
the  effect  of  the  testimony.  No  effort  was  made  either  in 
the  pleadings  or  evidence  by  the  plaintiffs  below  to  contest 
the  jurisdiction  of  the  federal  court  or  to  in  any  manner, 
impeach  the  decree  rendered  by  it  In  fact,  the  bringing 
of  this  action  by  the  plaintifis  is  a  ratification  by  them  of 
everything  done  by  that  decree.  It  wss  competent  for  the 
parties  to  show  that  the  original  note  and  mortgage  fore- 
closed  in  the  federal  court  were  tainted  with  usury ;  that 
they  were  in  fact  owned  by  the  defeildants  and  not  by  Grey, 
the  man  in  whose  name  the  foreclosure  suit  was  brought 
These  facts  tended  to  corroborate  the  claim  of  the  plaintifis 
that  the  contract  was  made  with  them  by  the  defendants  as 
pleaded.  This  evidence  tended  to  show  a  consideration  and 
a  reason  for  the  making  of  the  contract  on  the  part  of  the 
defendants. 

The  third  error  assigned  is  that  the  plaintiff  Mrs.  Price 
was  permitted  to  testify  that  her  husband  had  told  her  of 
the  agreement  he  had  made  with  the  defendant  Jones.     If 
this  evidence  was  hearsay  it  remains  to  be  said  that  Mrs. 
Price  was  examined  in  chief  by  her  counsel  and  nothing^ 
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was  asked  her  in  that  examioalioD  as  to  what,  if  any  thing, 
her  husband  had  told  her  as  to  the  contract  he  had  made 
with  Jones.  On  her  cross-examination  the  counsel  for 
plaintiffs  in  error  asked  her  these  questions : 

Q.  Harry  (Jones)  told  you,  as  I  understand,  that  he 
wanted  his  money  back,  and  that  was  all  he  wanted  and 
you  should  have  the  balance  ? 

A.  Yes,  sir, 

Q.  That  is,  the  money  he  wanted  back  and  the  interest? 

A.  I  believe  so. 

Q.  You  was  to  have  the  balance? 

A.  Yes,  sir. 

Q.  Mr.  Price  told  yon  that  same  thing? 

A.  It  was  talked  over. 

Q.  Did  he  tell  yon  that  same  thing  before  that,  that  all 
Harry  wanted  was  to  get  their  money  back? 

A.  That  was  what  I  understood  all  the  time. 

Q.  The  overplus  you  were  to  have  ? 

A.  Yes,  sir. 

On  redirect  examination  of  this  witness  she  was  then 
asked: 

Q.  Your  husband  had  told  you  about  this  agreement? 

A.  He  bad  told  me ;  yes,  sir. 

Q.  Mr.  Price  did  and  transacted  all  this  business  for 
yon? 

A«  Tee,  air,  as  my  husband. 

Q.  State  to  the  jury  what  Mr.  Price  told  you,  if  any- 
thing, as  to  the  agreement  between  him  and  Harry  Jones 
as  to  yon  receiving  any  balance  that  might  be  remaining 
out  of  the  money  received  from  the  sale  of  the  property 
after  his  debt  was  paid. 

A.  He  told  me  that  the  place  should  go  to  sale  and  sell 
it,  and  all  over  and  above  the  mortgage  that  the  place 
brought  would  be  ours. 

This  is  the  substance  of  the  testimony,  to  the  introduo- 
tion  of  which  objection  was  made  by  tlie  plaintiffs  in  error; 
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and  inasmuch  as  they  called  out  this  matter  themselves  in 
their  cross-exam inatiou  of  the  witness^  they  are  in  no  posi- 
tion to  object  to  it  now  as  incompetent.  Furthermore,  the 
evidence  excepted  to  under  the  circumstances  was  not  preju- 
dicial to  the  plaintiffs  in  error,  if  hearsay. 

The  final  contention  of  the  plaintifi  in  error  is  that  the 
verdict  is  contrary  to  the  evidence.  The  evidence  satisfies 
us  that  the  mortgage  foreclosed  in  the  federal  court  was  at 
the  time  in  fact  owned  by  the  defendants;  that  it  was  as- 
signed to  Grey  and  foreclosed  in  his  name  without  his 
knowledge  and  for  the  purpose  of  cutting  off  the  defense 
of  usury  with  which  the  mortgage  was  tainted,  and  which 
•defense  the  plaintiffs  in  error  feared  would  be  introduced  if 
suit  were  brought  in  the  state  court ;  that  the  money  paid 
into  the  federal  court  for  the  purchase  of  the  land,  except 
the  costs  of  the  case,  was  returned  to  plaintiffs  in  error.  AM 
to  whether  the  contract  set  out  in  the  petition  was  actually 
entered  into  between  plaintiffs  in  error  and  defendants  in 
error  the  evidence  is  conflicting.  It  was  a  question  &irly 
submitted  to  the  jury.  They  have  found  in  their  verdict 
that  such  a  contract  was  made  and  the  evidence  supports 
that  finding,  and  we  cannot  disturb  it. 

The  verdict,  however,  is  too  large  by  $205  and  interest^ 
the  amount  of  the  attorney's  fee  taxed  by  the  federal  court 
as  part  of  the  costs  in  the  foreclosure  case.  Defendants  in 
error  have  permission  to  file  in  this  court  in  twenty  da)rs  a 
remittitur  of  $285.86,  as  of  date  of  the  judgment  in  the 
district  court,  and  thereupon  the  judgment  of  the  district 
court  will  be  affirmed.  Should  such  remittitur  not  be  filed 
the  judgment  will  be  reversed  and  the  case  remanded. 

Judgment  ACXX)BDUiraLY. 
The  other  commissioners  concur. 
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State  of  Nebraska,  ex  bel.  J.  C.  Cbawfobd,  yi  W.     JLJS 

P.  NOBBIS.  50  1? 

53    368 

Filed  Juhb  29, 1883.    No.  6202. 

L  Constitutional  Iaw:  Indians:  Katdbaltzation.  The  act 
of  eaagnm  ftpproTed  Febraary  8, 1887,  entitled  "An  act  to  pro- 
Tide  Ibr  the  allotment  of  lands  in  seyeraltj  to  Indiana  on  the 
Tariona  reseryationa  and  to  extend  the  protection  of  the  laws  of 
the  United  States  and  the  territories  over  the  Indians,  and  for 
•other  purposes,"  is  not  in  conflict  with  article  1,  section  8,  of 
the  oonstitntion  of  the  United  States,  which  proYides  that  con- 
gress shall  have  power  *'  to  establish  an  uniform  rule  of  nataral- 
iaation." 

%  TnHtMia  •  ALLOTMENTS  OF  LAND  UNDER  FEDERAL  LAW:  OlT- 

IZBN8HIP.  By  the  provisions  of  said  act  all  Indians  bom  within 
the  territorial  limits  of  the  United  States  to  whom  allotments  of 
land  in  severalty  have  been  made  nnder  the  provisions  of  said 
law,  or  other  law  or  treaty,  and  all  Indians,  bom  as  aforesaid,  who 
bave  voluntarily  taken  up  their  residence  in  the  United  States 
separate  and  apart  from  any  tribe  of  Indians  therein,  and  adopted 
the  habits  of  civilized  life,  are  made  citizens  of  the  United  States, 
and  such  Indians  residing  in  this  state  are  citizens  thereof. 


H  — — :  :  .  The  actual  issuance  or  receipt  by  an  In- 
dian of  a  patent  for  lands  allotted  to  him  under  the  act  is  not 
necessary  to  constitute  him  a  citizen  of  the  United  States.  When 
he  has  accepted  the  land  allotted,  taken  possession  thereof  and 
otherwise  complied  with  the  law,  he  becomes  entitled  to  his  pat- 
ent and  his  citizenship  attaches. 

4. .Elections:  Australian  Ballot  Law:  Nominations:  Requ- 
LARITY  OF  Cebtificatb.  Au  objection  that  the  ^'  convention, " 
'^primary  meeting,"  *' committee,"  or  ''electors"  nominating  a 
candidate  for  a  public  office  had  not  the  legal  authority  to  make 
fioch  nomination,  must  be  made  before  the  election  and  in  the 
manner  provided  by  section  136,  chapter  26,  of  the  Compiled 
Btatutes ;  and  if  not  so  made,  the  legal  authority  of  sach  "  con- 
vention," etc.,  to  make  such  nomination — the  certificate  thereof 
being  in  an  apparent  conformity  with  the  provisions  of  the 
election  law — will,  in  the  absence  of  fraud,  be  conclusively  pre- 
sumed. 


:  Objections  to  Fokm  of  Offi- 
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ciAL  Ballot.  By  the  proTisions  of  section  141,  chapter  5S6,  of 
the  Compiled  Statatee  a  candidate  may  make  objections  to  the 
hallots  as  prtated  by  the  connty  clerk,  and  ioToke  the  pow«r  «^: 
the  courts  to  correct  any  error  or  omiasion  in  the  name  or  descrip- 
tion of  his  competitor;  bat  if  soch  candidate  neglects  to  make 
soch  objection  until  after  the  election,  he  cannot  then  object  to 
the  result  because  of  any  error  in  the  political  designation  of  hia 
competitor  on  said  ballots,  without  a  showing  of  fraud  and  thai> 
the  error  by  deoeiTing  the  electors  prevented  a  full  and  Hut  ex* 
pression  of  the  voters'  will. 


^  '; :  Statutory  Constbdctiok.    Such  a  constroctioa 

of  an  election  law  as  would  result  in  the  disfranchisement  of 
larfo^  bodies  of  Toters  because  of  an  error  of  some  public  offioer 
should  not  be  adopted  where  the  language  of  the  statute  is  snii* 
oeptible  of  anf  i»ther. 

7.  :  :  — — .    Innocent  irregularities  of  election  olll- 

esrs  which  are  ftee  of  fraud  and  haTe  not  prevented  a  free  tmAl 
fair  expression  of  the  popular  choice  will  not  vitiate  the  fsauU 
of  an  election  unless  the  legislature  has  expressly  so  deelaied. 

Ohiginal  prooeeding  in  nature  of  que  warranto. 


Oeorgt  H.  HasHngSf  Attorney  General,  M.  MoLaaghUn^ 
W.  E.  Oantty  Barnes  &  Eamee^  W.  F.  Bryant,  and  J.  G 
Orawfcrd,  for  relator. 

Barnes  &  Tyler,  Uriah  Bruner,  C.  C,  McNish,  and  «7ay 
4s  Beck,  contra^ 

Raoak,  C. 

This  is  an  action  of  quo  toarranto  brought  by  the  related 
J.  C.  Crawford  against  W.  F.  Norris,  the  present  judge  of 
the  eighth  judicial  district.  The  material  allegations  of 
the  information  are:  That  at  the  general  election  held  oo 
the  3d  day  of  November,  1891,  in  the  eighth  judicial  dis- 
trict of  the  state  of  Nebraska,  the  whole  number  of  votes 
cast  for  judge  of  the  district  court,  as  canvassed  and  re- 
turned by  the  board  of  canvassers,  was  7,468,  of  which 
the  defendant  is  alleged  to  have  received  3,775  and  the 
relator  3,693,  and  that  upon  the  canvass  of  said  votes  said 
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defeodant  had  an  apparent  majority  of  82  votes  and  was 
thereupon  declared  duly  elected  to  said  office  and  received 
a  certificate  of  election  to  the  same;  that  the  county  clerks 
of  the  counties  of  Cuming,  Cedar,  and  Stanton  caused  the 
name  of  the  defendant  to  be  printed  on  tlie  sample  and 
official  ballots  as  follows :  '^  W.  F.  Norris,  independent  and 
republican/'  without  authority  and  in  direct  violation  of 
the  law^  as  the  said  Norris  had  not  been  nominated  by  any 
couveution  or  primary  meeting  representing  a  political 
party  which  at  the  last  election  licfore  such  convention  cast 
one  per  centum  of  the  vote  polled  in  said  judicial  district ; 
that  at  the  last  election  held  prior  to  said  nomination  there 
was  no  candidate  voted  for  for  any  office  in  said  judicial 
district  representing  the  political  party  and  designated  on 
tlie  ballots  as  "independent;"  that  500  ballots  were  cast 
in  said  counties  at  the  November  election,  1891,  for  the 
said  defendant,  on  which  ballots  he  was  designated  as  can- 
didate for  the  ''independent"  party,  which  said  500  votes 
are  part  of  the  total  of  3,775  votes  cast  and  canvassed  for 
the  said  defendant;  that  at  the  time  of  the  holding  of  the 
convention  aforesaid  there  was  no  party  in  said  judicial 
disiriot  by  the  name  of  "independent/'  and  the  printing 
of  the  defendant's  name  on  the  ticket  repi^esonting  him  as 
'* independent"  was  calculated  to  and  did  deceive  a  large 
number  of  voters;  that  the  county  clerk  of  Thurston 
oounty  caused  the  name  of  the  defendant  to  be  designated 
on  the  sample  and  official  ballots  as  candidate  for  judge  of 
said  district  as  follows:  "  W.  F.  Norris,  republican  and 
independent,"  without  the  said  defendant  having  l)een 
nominated  by  any  convention  representing  any  political 
party  known  or  designated  as  "republican-independent;" 
that  293  of  such  ballots  were  cast  in  said  Thurston  county 
for  the  said  defendant,  and  were  canvassed  and  counted  as 
a  part  of  the  said  3,775  votes  alleged  to  have  been  received 
by  said  defendant;  that  the  printing  of  the  defendant's 
name  on  the  ballots  as  aforesaid  was  calculated  to  deceive 
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the  voters  by  making  it  appear  that  the  defendant  was  the 
candidate  and  nominee  of  the  "republican  independent'' 
party^  when  in  fact  he  was  not ;  that  the  county  clerk  of 
Dakota  county  caused  the  name  of  the  defendant  to  be 
printed  on  the  sample  and  official  ballots  as  follows:  '^W» 
F.  Norris,  people's  independent  and  republican/'  notwith^ 
standing  there  was  no  certificate  on  file  in  the  office  of  said 
clerk  certifying  that  said  Norris  had  been  nominated  by 
any  convention  representing  a  political  party  by  the  naoie 
of  "people's  independent;"  that  the  printing  of  the  de- 
fendant's name  on  the  ballots  as  aforesaid  was  calculated  ta 
and  did  deceive  the  voters  in  said  county  by  representing^ 
that  he  was  the  candidate  of  the  "  people's  independent" 
party,  when  in  fact  he  was  not,  and  that  200  such  votes 
were  cast,  counted,  and  canvassed  for  said  defendant  in  said 

• 

county  as  a  part  of  said  3,775  votes  alleged  to  have  been 
received  by  said  defendant;  that  at  said  election  there  were 
cast  ill  Omaha  precinct  and  Blackbird  precinct  in  Thura- 
ton  county  127  illegal  votes,  and  that  in  Perry  precinct 
and  in  Winnebago  precinct,  in  said  Thurston  county,  there 
were  cast  206  ill^al  votes;  that  said  ill^al  votes  so  cast 
in  said  four  precincts  were  cast  by  persons  members  of  the 
Omaha  and  Winnebago  tribes  of  Indians,  who  were  then 
under  the  charge  of,  and  in  the  care,  custody,  and  control 
of,  an  Indian  agent,  and  that  none  of  said  Indians  wha 
voted  at  said  election  in  said  four  precincts  were  citizens  of 
the  United  States  or  this  state,  and  were  not  qualified 
electors  on  the  3d  day  of  November,   1891;   that  said 
Omaha  and  Blackbird  precincts,  in  said  Thurston  county, 
are  a  part  and  parcel  of  the  Omaha  Indian  reservation,  and 
that  the  polling  places  where  the  said  Omaha  Indiana 
voted  were  located  on  said  reservation;  that  said  Perry 
and  Winnebago  precincts  are  a  part  and  parcel  of  the 
Winnebago  reservation,  and  that  the  polling  places  where 
said  Winnebago  Indians  voted  were  located  on  said  Win*- 
nebago  Indian  reservation. 
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The  answer  of  the  defendant^  so  far  as  we  notice  it,  al- 
leges: The  defendant  denied  that  the  persons  named  in  the 
relator's  information  as  Indians  were^  at  the  time  of  the 
election,  members  of  the  Omaha  and  Winnebago  tribes  of 
Indians  and  averred  the  fact  to  be  that  there  were  then  no 
sach  tribes  of  Indians,  and  that  their  tribal  relations  had 
been  dissolved  and  that  all  of  said  persons  so  named  in 
said  information  as  Indians,  and  who  voted  in  said  Perrj, 
Winnebago,  Omaha,  and  Blackbird  precincts  in  said  Thurs- 
ton county,  were,  on  the  3d  day  of  November,  1891,  citi- 
zens of  the  United  States  and  qualified  voters  of  the  state 
of  Nebraska;  that  all  of  paid  Indians  were  bom  within 
the  territorial  limits  of  the  United  States,  and  on  the  3d 
day  of  November,  1891|  were  male  perisons   more  than 
twenty-one  years  of  age,  and  before  said  election  each  and 
every  of  said  persons  had  severed  his  tribal  relations  and 
had  adopted  the  habits  of  civilized  life  and  lived  sep- 
arate and  apart  from  any  tribe  of  Indians,  and  each  of  said 
Indians  before  such  election  had  applied  for  and  had  received 
his  allotment  of  land  in  severaltyi  in  accordance  with  an 
act   of  congress  approved  February  8,  1887,  commonly 
known  and  called  the  ''Dawes  Bill;''  that  said  defendant 
was  duly  nominated  for  district  judge  of  the  eighth  judi- 
cial district  of  the  state  of  Nebraska  by  the  republican  ju- 
dicial convention  of  said  district,  as  candidate  for  district 
judge  at  the  election  to  be  held  November  3, 1891 ;  that  he 
was  also  nominated  by  the  ''independent  judicial  conven- 
tion''  of  said  district  held  at  Wakefield,  Nebraska,  as  can- 
didate for  judge  of  said  district  at  said  election ;  that  certifi- 
cates of  each  of  said  nominations,  in  due  form  of  law,  were 
duly  filed  in  the  o£Sce  of  the  clerks  of  the  several  counties 
composing  said  judicial  district,  at  the  proper  time  before 
the  election ;  that  the  clerks  of  the  several  counties  em- 
braced in  said  judicial  district  caused  the  official  and  sam- 
ple ballots  for  said  election  to  be  printed  and  published  in 
due  form  and  at  the  proper  time  before  the  holding  of  said 
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election;  that  said  clerks,  without  fraud,  and  to  the  beat  of 
their  knowledge  and  information  placed  the  name  of  this 
defendant  on  said  official  and  sample  ballots  as  a  candidate 
for  office  of  district  judge  for  both  of  said  parties  by  which 
he  was  nominated ;  that  said ''  independent  judicial  oonven* 
tion  '^  and  the  persons  who  composed  the  same  were  the 
same  persons  and  was  the  same  party  that,  in  the  year  1890, 
under  the  name  and  style  of  ''people's  independent  party  ** 
cast  in  said  state  of  Nebraska  some  68,000  votes,  and  in 
said  eighth  judicial  district  more  than  one  per  centum  of 
the  votes  polled  therein  at  the  general  election  in  said  year; 
that  all  of  these  facts  were  well  known  to  the  said  relator 
at  the  time  and  long  before  the  said  election  held  Novem- 
ber 3, 1891 ;  yet  the  said  relator  made  no  objection  to  the 
said  certificates  of  nomination,  or  said  official  or  sample 
ballot!«,  but  acquiesced  in  all  of  said  proceedings  with  full 
knowledge  thereof,  and  is  now  estopped  to  question  the 
regularity  or  good  faith  of  said  proceedings.  Defendant 
further  averred  that  he  received  a  large  majority  of  the  le* 
gal  votes  cast  in  said  district  for  the  office  of  district  judge 
at  the  November  election,  1891 ;  that  said  election  was  law- 
fully and  fairly  conducted;  that  no  voter  in  said  district 
was  deceived  by  anything  which  occurred  in  relation 
thereto,  either  before  or  at  the  holding  of  said  election; 
that  he  lawfully  and  rightfully  received  the  certificate  of 
election  ^nd  in  due  time  entered  upon  his  duties  as  judge* 
We  then  have  the  following  issues : 

a.  Whether  the  Indians  of  Omaha  and  Blackbird  pre- 
cincts, in  Thurston  county,  who  voted  were  electors. 

b.  Whether  the  Indians  of  Winnebago  and  Perry  pre- 
cincts, in  said  Thurston  county,  who  voted  were  electors. 

c.  If  these  Indians  were  voters,  should  the  ballots  cast 
by  them  be  rejected  because  the  polling  places  at  which 
they  were  cast  were  on  lands  in  said  Thurston  county 
known  as  the  Omaha  and  Winnebago  Indian  reservations? 

d.  Shall  the  ballots  cast  for  the  defendant  on  which  he 
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was  designated  "W.  F.  Norris,  republican-iDdependent/' 
be  coiinteil  ? 

e.  Sball  the  ballots  cast  for  the  defendant  on  which  he 
was  designated  "  "W.  F.  Norria,  republican,  W.  F.  Norris, 
independent,"  be  counted? 

/.  Slmll  the  ballots  cast  for  the  defendant  on  which  he 
waa  designated  "  W.  F.  Norris,  republican,  W.  F.  Norria, 
people's  independent,"  be  counted? 

This  cause  was  sent  to  a  referee  to  take  the  evidence  and 
report  his  iindin;^s  of  fact.  He  has  done  so,  faithfuUj 
and  carefully,  but  as  both  parties  to  this  proceeding  have 
filed  exceptions  to  the  referee's  report,  we  have  been  com- 
pelled to  read  the  entire  testimony,  and  shall  construe  it 
without  reference  to  the  report  of  the  referee,  while  cheer« 
fully  acknowledging  the  assistance  the  report  has  afforded 
us. 

Were  the  Indians  of  Omaha  and  Blackbird  precincts,  in 
Thurston  county,  electors? 

The  record  shows  that  the  Indians  who  voted  at  the 
election  in  Omaha  and  Blackbird  precincts  in  November, 
1891,  were  male  persous  over  twenty-one  years  of  age,  all 
born  within  the  territorial  limits  of  the  United  States  and 
territories,  and  were  born  members  of  the  Omaha  tribe  of 
nation  of  Indians;  that  each  of  said  persons  so  voting  had, 
before  said  election,  taken  his  land  in  severalty ;  had  taken 
possession  thereof  and  received  his  patent  therefor,  in  ac- 
cordance with  the  terms  of  the  act  of  congress  approved 
February  8,  1887. 

Article  7,  section  1,  of  the  constitution  of  this  state 
provides  that  all  male  persons  of  the  age  of  twenty-one 
years,  or  upwards,  wh^  have  resided  in  the  state  six  monthsi 
and  who  are  citizens  of  the  United  States,  shall  be  electors. 

Section  6  of  the  act  of  congress  approved  February  8, 
1887,  provides:  "And  every  Indian  born  within  the  ter- 
ritorial limits  of  the  United  States,  to  whom  allotments 
{pi  land)  shall  have  been  made  under  the  provisions  of  this 
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act,  or  under  any  law  or  treaty,  *  *  *  is  hereby  de* 
dared  to  be  a  citi^n  of  the  United  States^  and  entitled  to- 
all  'the  rights,  privileges  and  immunities  of  such  citizen/' 

Iti  StaU,  ex  rd.  Fair,  v.  FiazUr,  28  Neb.,  438,  it  is  said^ 
in  substance,  that  in  order  to  establish  an  Indian's  righi 
io  citi^nsliifi,  and  hence  to  vote  at  an  election  in  this  state, 
it  fnUst  be  proved  that  such  Indian  was  born  within  the 
territorial  limits  of  the  United  States,  and  that  an  allot-^ 
inent  of  knd  had  in  fact  been  made  to  such  Indian  by  the 
^vertiment  of  the  United  States  in  pursuance  of  the  act  ot 
congress  above  mentioned,  or  some  other  law  or  treaty. 

The  Indians,  then,  of  Omaha  and  Blackbird  precincts 
^ho  voted  at  the  election  of  November  3,  1891,  were  elect- 
ors within  the  meaning  of  the  constitution  of  the  state,. 
Iind  the  act  of  congress  quoted  above. 

Were  the  Indians  of  Winnebago  and  Perry  precincts,  in 
Thurston  county,  voters? 

The  evidence  in  this  record  shows  that  the  Indians  who- 
vbted  at  the  election  held  November  3, 1891,  in  Winnebago 
and  Perry  precincts  were,  at  the  time  of  said  election,  male 
persons  over  twenty-one  years  of  age;  that  they  were  bora 
within  the  territorial  limits  of  the  United  States,  and  were 
born  members  of  the  Winnebago  tribe  of  Indians;  that 
each  and  every  one  of  said  Indians  who  voted  had,  be- 
fore the  election,  selected  and  applied  for  his  allotment 
of  land  in  severalty  under  the  terms  of  said  act  of  congress; 
that  each  of  the  Indians  so  voting  had  taken  possession  of 
his  land ;  that  the  special  agent,  appointed  by  the  government 
for  the  allotting  of  lands  to  Indians,  had  allotted  to  each  oi 
said  Indians,  so  voting,  his  land  in^ severalty;  had  issued 
certificates  to  said  Indians  for  such  allotments  and  trans* 
mitted  the  schedules  of  said  allotments  to  the  secretary  ot 
the  interior  for  his  approval,  but  that  at  the  date  of  the 
election  the  selection  of  land  in  severalty  made  by  the  In- 
dians,  and  the  allotment  thereof  made  by  the  government^ 
had  not  been  formally  approved,  nor  the  patent  issuej 
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therefor.  The  evidence  further  shows  that  these  Indians 
had  voluntarily  taken  up  their  residences  separate  and 
apart  from  their  tribes;  that  they  had  adopted  the  habitd 
of  civilized  life;  that  they  had  severed  their  tribal  rela- 
tions. 

Now,  it  is  contended  by  the  relator  that  these  Winnebago 
Indians^  although  born  within  the  territorial  limits  of  the 
United  States,  and  although  they  had  selected  their  lands 
in  severalty  in  compliance  with  the  provisions  of  said  act 
of  congress,  taken  possession  of  said  lands,  and  such  sea- 
led ioiis  had  been  approved  by  the  agent  of  the  United 
States  appointed  to  make  the  allotments,  the  certificates  of 
allotments  had  been  issued  to  the  beneficiaries,  and  such 
allotments  certified  to  the  secretary  of  the  interior,  yet  ber- 
cause  at  the  date  of  the  election  that  officer  had  not  form- 
ally approved  of  the  allotments  made,  and  the  allottees  hud 
not  actually  received  their  patents  for  the  lands  allotted, 
they  were  therefore  not  entitled  to  vote.  We  do  not  so 
construe  the  act.  By  section  6  thereof  it  is  provided: 
"And  every  Indian  born  within  the  territorial  limits  of 
the  United  States  to  whom  allotments*  shall  have  beeti 
made  under  the  provisions  of  this  act,"  etc.,  and  section  3 
of  said  act  provides  that  the  United  States  shall  make  the 
allotments  through  a  special  agent  appointed  by  the  presi- 
dent for  the  purpose,  and  when  such  allotments  are  made, 
certify  the  fact  to  the  secretary  of  the  interior,  and  upon 
his  approval  of  the  allotments  made  by  the  govenment, 
patents  shall  issue  theriefor.  The  part  to  be  taken  by 
the  Indian  in  this  proceeding  is  much  like  that  taken  by  ia 
man  ''taking  up  a  homestead."  He  selects  the  land  he 
wishes,  and  the  local  authorities  of  the  government  confirm 
or  reject  his  selection.  Now,  these  Winnebago  Indians  se- 
lected each  his  allotment  of  land  in  severalty  under  the  terms 
of  the  act  of  congress  and  took  possession  of  said  lands. 
The  special  agent  of  the  government  made  the  allotments, 
iffiued  the  certificates  therefor,  reported  his  action  to  the 
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secretary  of  the  interior,  and  recommended  that  patents 
should  issue  for  the  lands  so  allotted.  Tliese  Indians  had 
done  all  required  of  them  by  law  to  entitle  them  to  the 
lands  and  to  the  right  of  citizenship.  It  is  undoubt^ 
that  if  they  possessed  the  qualifications  required  by  the  act 
as  to  birth,  etc.,  and  complied  on  their  part  with  the  other 
requirements  of  law,  that  the  secretary  of  the  interior  has 
no  discretion  in  the  matter,  but  must  approve  the  allqt- 
ments  made  and  the  patents  must  issue  therefor.  The  pre- 
sumption is  that  the  special  agent  made  no  allotments  to 
4iny  one  not  entitled  thereto,  and  we  will  presume  that  all 
Indians  holding  the  certificates  of  allotment  under  the  act 
are  entitled  to  their  patents  and  therefore  citizens  and  en- 
titled to  vote.  An  Indian  to  whom  an  allotment  has  been 
made  under  this  act,  and  who  possesses  the  other  qualifica- 
tions required  by  the  constitution  and  laws  of  this  state, 
is  prima  fade  a  voter.  But  the  evidence  in  this  record 
shows,  as  before  stated,  that  at  the  election  held  November 
3,  1891,  these  Winnebago  Indians  who  voted  at  such  elep- 
tion  had  severed  their  tribal  relatio'ns,  voluntarily  taken 
up  their  residences  separate  and  apart  from  their  tribes  and 
had  adopted  the  habits  of  civilized  life,  and  this  brought 
them  within  the  last  clause  of  section  6  of  the  aforesaid 
9/Gt  of  congress. 

The  learned  counsel  for  relator  very  truly  say  "that 
the  government  of  the  United  States  is  one  of  enumerated 
powers,  the  national  constitution  being  the  instrument 
which  specifies  them,  and  in  which  authority  should  be 
found  for  the  exercise  of  any  power  which  the  national 
government  assumes  to  possess,"  and  then  proceed  to  argue 
that  the  act  of  congress  known  as  the ''Dawes  bill"  is 
unconstitutional.  The  claim  is  that  it  violates  section  3, 
article  1,  of  the  constitution  of  the  United  States,  whioh 
provides  that  congress  shall  have  power  '*  to  establish  an 
uniform  rule  of  naturalization ; "  that  the  rule  prescribed 
by  the  law  is  not  uniform.    The  argument  is  very  able  and 
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very  interesting,  but  we  do  not  think  that  the  act  in  ques- 
tion is  in  conflict  with  the  constitution  of  the  United  States^' 
Section  19,  article  6,  of  the  constitution  of  this  state  pro*> 
vidos:  '^AU  laws  relating  to  courts  shall  be  general 
and  have  uniform  operation/'  In  the  examination  of 
a  law  passed  by  the  legislature  which  was  alleged  to  be 
in  conflict  with  the  above  clause  the  supreme  court  of 
this  state  in  8UUe,  ex  rel.  Selden^  v.  Berka^  20  Neb.,  376, 
said:  The  constitutional  provision  last  above  quoted  'Ma 
not  violated  by  an  enactment  of  a' law  limiting  the  nam* 
ber  of  justices  of  the  peace  in  cities  of  the  first-class  to 
three,  to  be  elected  in  districts  to  be  created  by  the  board  of 
county  commissioners  of  the  counties  in  which  such  cities 
are  situated.  A  law  which  is  general  and  uniform  through- 
out the  state,  operating  alike  upon  all  persons  and  localities 
of  a  class,  or  who  are  brought  within  the  relations  and  cir- 
cumstances provided  for,  is  not  objectionable  as  wanting 
uniformity  of  operation."  The  rule  as  thus  announced 
was  adhered  to  by  this  court  in  the  County  of  LancaxUr  v^ 
IVifnfcfe,  33  Neb.,  121. 

An  analysis  of  the  ''Dawes  bill"  discloses  that  it  pr^ 
scribes  a  rule  of  naturalizjition  only  for  Indians  born 
within  the  territorial  limits  of  the  United  States  and  for 
such  of  those,  1,  to  whom  lands  have  been  allotted  in  sev« 
eralty,  and  2,  such  as  have  voluntarily  taken  up  their  res- 
idence in  the  United  States  separate  and  apart  from  any 
tribe  of  Indians  therein  and  adopted  the  habits  of  civilised 
life. 

e.  Are  the  Votes  cast  by  these  Indians  to  be  rejected  be- 
cause the  polling  places  at  which  they  were  cast  were  lo«» 
cated  on  their  reservations? 

Relator  insists  that  neither  the  state  of  Nebraska  nor 
the  county  of  Thurston  had  any  jurisdiction  over  these  res* 
ervations ;  that  the  establishing  of  election  precincts  anct 
holding  elections  thereon  were  illegal  and  the  votes  cast 
thereat  should  be  thrown  out. 
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In  Painter  v.  Ives^  4  Neb.,  128,  it  was  said  by  Chief 
Justioe  Lake:  ^^  It  would  seem  clear  that  at  the  date  of  the 
state's  admission  into  the  Union  every  portion  of  the  ter- 
ritory within  the  prescribed  boundaries  thereof,  the  Indian 
Jesarvations  included,  became  subject  to  its  laws."     We 
think  this  is  correct.     The  county  of  Thurston,  in  which 
these  reservations  lie,  is  one  of  the  duly  organized  politicid 
subdivisions  of  the  state.     The  couqty  authorities  were  in- 
vested by  law  with  the  duty  of  establishing  voting  places 
therein  and  of  holding  elections.  The  fact  tiiat  one  or  more 
of  the  places  of  voting  happened  to  be  on  an  Indian  reser^ 
VatSoQ  in  the  county,  shpuld  not  disfranchise  the  votenC 
That  the  title  to  these  reservations  Is  in  the  United  States 
aild  the  lands  occupied  by  the  Indians,  sometimes  debomi- 
nated  ''  wards  of  the  nation,"  does  not  give  the   United 
States  exclusive  jurisdiction  of  the  territory.     The  juris- 
diction of  the  nation  over  the  Indian  in  his  tribal  relation 
is  supreme  and  exclusive;  but  when  an  Indiah  becomes  a 
citizen  of  the  United  States  within  the  provisions  of  the 
acts  of  congress,  he  becomes   subject  to  the  laws  of  thje 
slate  of  which  he  is  a  resident  and  entitled  to  the  beneJSts 
of  the  laws  of  such  state.     The  state  also  has  jurisdiction 
over  all  the  territory  within  its  boundaries  for  the  govern- 
ment and  protection  of  its  dtizens  and  their  property,  and 
the  enfurcement  of  its  laws. 

:  d.  Shall  the  ballots  cast  for  the  defendant  on  whidi  lie 
tras  designated  ^^  W.  F.  Norrisj  xepubl lean-independent^^ 
be  counted? 

4.  Shall  the  ballots  cast  for  ihe  defendaiit  on  which  he 
wite  designated  "  W.  F.  Norris,  republican,  W.  F.  Norris, 
independent,"  be  counted? 

-  /.  Shall  the  ballots  cast  for  the  defendant  on  which  he 
was  designated  "  W.  F.  Norris,  republican,  W,  F.  Norris, 
people's  independent,"  be  counted? 

'  We  answer  that  all  of  said  ballots  were  rightfullj; 
couuted  for  the  defendant  and  for  the  following  reasons.; 
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The  record  shows  that  the  defendant  was  duly  nominated 
by  the  repnblican  convention  as  its  candidate  for  the  office  of 
judge  for  ii^  eighth  judicial  district;  that  he  was  also  nonx*^ 
inated  by  the  independent  convention  held  at  Wakefield; 
that  certificates  of  these  nominations,  in  due  form,  wer^ 
fijed  in  the  office  of  the  county  clerk  for  each  of  the  coun-* 
ties  composing  said  district  for  the  length  of  time  requirec| 
^  tew  before -the  election.  i 

..  It  was  the  duty  of  the  county  clerks  in  preparing  tlje 
^ffeigl  balloti^  to  place  the  defendant's  name  theji^eon  as  a 
candi^te  for  each  of  the  parties  by  whi^h  he  was  nomi^ 
oatedt'  The  clerks  prepared  the  ballots  withoiit  suggeatjiona 
0^>iti  either  .pafty  to  tliis  proceeding  and  did  so  without 
fraud  atid  with  the  most  honest  of  intentions.  Theevin 
dence  also  shows  that  there  was  no  party  by  the.  name  of 
'^  jn^e|)eildent "  which  polled  in  said  district  one  per  centun^ 
•of  the  voted  cast  therein  at  the  election  of  1890,  but  the 
€vi4ei^c^  does  show,  if  that  is  material,  that  the  '^  pepple'si 
independent"  party  and  the  'Mndetpendent'''  .pairty;  wei;;e 
one  apd  the  same.  This  court  will  alsp  take  judicial  notica 
of  the  fact  that  the  republican  party  and  the  p^ple's  in-{ 
dependent  party  at  the  general  election  of  1890  ^eh  cast^ 
huAeq- than  one  per  centum  of  the  votes  polled.  The  dor^ 
fisndaot  was  entitled  to  have  his  name  appear  on  the  ballotg 
aft  cyindxdate  of  each  party  nominating  him.  {State^  ex  rd^ 
ChHftyy  V.  Siein,  36  Neb.,  848;  FUher  v:  Di^cifey,  2SJ:Ati.« 
Eep.:.[Md.],  2;. Wigmore's  Australian  Ballot  Sys,,/l8(0j 
Behrenm^ffer  V.  J^eiiz,  26  N.E;  Rep,'[Ill,],  TQ4j  J^ate,^ 
rd.  Hawe^j  v.  Pierce^  35  Wis.,  93;  State,  ex  rd.  I^fJiai^g 
9.  jSEtftn,  35 'Neb.,  866*)  And  all  such  ballots  $hou\^|be 
cbuoted/unleos  it  appears  the  capdidate  w:as  voted  fpr^i^qi^ 
(hah  once  by  the  same  elector.       ^  .         ^v      i  ;^.  < 

By) section  136,  chapter  26,  Compiled  Statutes,  itkis:^rpr; 
Tided' that  all  certificates  of  nomination  which  are  jn^fp^ 
pfirent  cdnfointiiity  with  the  provisions  of  the  election  rl^^, 
shall  be  ileeo^ed  i!&lid,  ^ess  objecjlion  is  made  thereto  iifh 
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three  days  after  their  being  filed.  And  section  141  of  the 
same  act  provides  that  whenever  it  shall  be  made  to  appear 
by  affidavit  that  an  error  or  omisjiiou  h&s  occurred  in  the 
name  or  description  of  a  candi<late  nominated  for  office, 
or  in  the  printing  of  the  sample  or  official  ballots,  the 
county  judge,  or  any  judge  of  the  district  court  at  cham- 
bers, may,  upon  application  of  any  voter,  require  the  clerk 
to  correct  the  error  complained  of,  or  show  cause  why  it 
should  not  be  corrected.  Now,  the  certificates  of  the  nom- 
ination of  the  defendant  apparently  conformed  with  the 
law,  and  the  record  before  us  does  not  disclose  that  the  re- 
lator or  any  other  elector,  made  any  objection  to  such  cer- 
tificates. When  these  certificates  were  filed  it  was  the  duty 
of  the  county  clerks  in  preparing  the  sample  and  official 
ballots,  to  designate  the  candidate  on  the  same  according  to 
the  certificates  of  nomination.  It  is  conceded  the  clerks 
prepared  the  ballots  without  suggestion  from  either  party; 
that  there  was  no  fraud  practiced  or  intended.  This  rec- 
ord does  not  show,  nor  is  the  attempt  made,  that  any 
elector  was  deceived  by  anything  on  the  ballots,  and  the 
ballots  show  plainly  that  there  were  but  two  candidates  for 
judge,  the  relator  and  the  defendant.  And  for  aught  that 
appears  every  man  voted  for  the  candidate  of  his  choice. 
Neither  does  the  record  show  that  the  relator  or  any  one 
else  made  any  objection  to  the  party  designation,  that  is 
the  descriptioa  of  the  defendant  as  printed  on  the  ballots 
before  the  election,  and  yet  he  asks  us  to  disfranchise  a 
thousand  voters  of  the  state  because  of  an  error,  if  it  was 
an  error,  in  the  political  descri|)tion  of  the  defendant. 

The  relator  and  defendant  had  a  right  to  be  voted  for 
for  an  office  and  have  the  votes  counted,  even  if  the  clerk 
had  left  off  the  ballot  entirely  the  names  of  the  political 
parties  of  which  they  were  members  and  by  whioh  they 
were  nominated.  The  statute  requiring  that  the  ballot 
ahall  contain  the  name  of  the  party  or  principle  which  the 
eandidate  represents  is  directory  and  is  intended  as  a  help 
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and  a  guide  to  the  voter,  and  it  shonld  be  complied  with, 
and  the  law  denouDces  severe  penalties  against  an  officer 
who  should  unlawfully  or  fraudulently  violate  it;  yet,  as 
the  voter  has  nothing  to  do  with  the  preparation  of  the 
ballot,  he  cannot  be  deprived  of  the  right  to  have  his  vote 
counted  for  the  candidate  of  his  choice  because  the  ballot 
omits  the  candidate's  correct  political  affiliation.  {Smith  v. 
Harris,  32  Paa  Rep.  [Coll],  616 ;  Montgomery  v.  ODeU, 
212  N.  T.  S.,  412;  SUxte  v.  Fkxm,  12  So.  Rep.  [Pla.],  218 ; 
MiUer  v.  Pennoyer,  31  Pac.  Rep.  [Ore.],  830 ;  State  v.  Bar* 
ber,  32  Pac.  Rep.  [Wyo.],  14;  SlaU  v.  Van  Camp,  36 
Neb.,  91.) 

''Innocent  irregularities  of  election  officers,  which  are 
free  of  fraud  and  have  not  prevented  the  free  and  fair  ez-* 
pression  of  the  popular  choice,  will  not  vitiate  the  result  of 
an  election  unless  the  legislature  has  so  expressly  declared.'^ 
(Bowers  v.  Smith,  17  8.  W.  Rep.  [Mo.],  761.) 

If  the  relator  was  dissatisfied  with  the  political  or  other 
description  of  the  defendant  on  the  ballots  as  printed,  he 
should  have  proceeded  under  section  141  of  the  election 
law,  to  have  had  the  ballots  cocrected.  Not  having  done 
this,  his  objection  to  these  ballots,  at  this  time,  comes  too 
late.  (Bowers  v.  Smith,  17  S.  W.  Rep.  [Mo.],  761;  Id.,  20 
S.  W.  Rep.  [Mo.],  101;  Allen  v.  Olynn,  29  Pac.  Rep. 
[Col.],  670.) 

In  the  last  case  the  supreme  court  of  Colorado,  through 
Chief  Justice  Hayt,  say :  ''  By  other  sections  (of  the  Aus* 
tralian  ballot  law)  it  is  provided  that  the  name  of  every 
candidate  whose  name  has  been  properly  certified  shall  be 
on  one  and  the  same  ballot;  that  sample  ballots  shall 
be  in  the  county  clerk's  possession  seven  days  before  elec* 
tion,  subject  to  public  inspection,  and  official  ballots  four 
days  before  election.  It  is  also  provided  for  ]H>sting  of 
sample  ballots,  etc.  An  examination  of  these  sections  will 
show  that  the  legislature  has  made  ample  provision  for  the 
correction  of  ballots  prior  to  the  election;  and  it  would 
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aeeia- to  be  tfae>  diitj  of  the  candidate  to  make  such  objec-; 
tron  inBeaaonable  time.    It  ia  believed  that  it  would  not 
he  in  thjs  interests  of  a  fair  expression  of  the  will  of  the 
people  to  allow  a  candidate  to  lie  b^^  and  not  point  out  such 
objections  as  he  mby  have  to  the  form  of  the  ballot  until 
after  the  election  has  been  held,.  If  this  be  true,  contestoi; 
should  have  spoked  before  the  election.     The  fundamental 
object  of  all  election  laws  js  the  freedom  and  purity  of  the 
ballot.     It  ia  to  be  observed  that  the  voter  has  no  control 
whatever  ovei*  the  ^ublictation  of  the  names  of  candidates 
or  the.  form  o^  the  ballots.     If,  for  some  defect  in  thesit 
particulars,  the  ballot  must  .be  rejected,  the  door  would  be 
opeato  fca^dk^  TTo  defeat  the  will  of  the  people,  it  would 
only  b6  necessary  to  bftvc  the.  county  clerk  furnish  the  eleor 
tors,  or  some  of  them,  with  tickets  slightly  variant  from 
those  prescribed  by  law.    It  would  seem  to  be  the  purpos^ 
of  this  section  to  gi^e  the[  opposing  candidate  ample  oppor^ 
tunity  to  see  that. hip  opponent's  name  was  not  upon  an 
onauthorized.  ticl^'  or  under  a  device  to  the  pse  of  whicl^ 
he  was  not  euti tiled;   :We  do  not  think  that  those  decisions 
which  have'beeti  cit4d,'hoJding  that:  all  provisions  of  the 
atatutesL  are  mandatory,  and  that  ballots  should  be  rejected 
Chat  are^ot  in' all  particular?  in  conformity  to  the  require^ 
ments  of  thejapt,  are  entitled  ta  much  weiciit,  in  view  of 
the  provisions  of  this  act.     In  order  to  make  such  decisions 
obntrolling,  it  should,  appear  that  die  provision  for  objec- 
tion and  amendment  was  equally  as  liberal  in  tho^  states 
tts  under  our, statute.,    It  paay  besaid  that  ail  provisions  of 
sUch.  laws  are  mandatory  in  the  same  sense  that  they  place 
a  duty,  upon  those  who  cotpe  witliio  their  terms.   But  it  doe^ 
not  follow  that  aa. election  should  be  invalidated  because  of 
every  departure  on  the  part  of  public  oiffieers  from  the 
terma  of  the  act.     We  do  not  feel  at  liberty  to  place  a  nar7 
row  construction,  upon  this  aet.  ^  To  averthvow  the  ex«» 
pressed  wilt  of  a  large  number  of  voters  for  no  fault  of 
theirs,  as  we  are.asked  to  dp,  would.be  to  defeat  ^he  purpose 
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of  all  election  laws,  wbich  is  to  obtain  a  full  and  fair  ex- 
pression of  the  wishes  of  the  voters/' 
'  The  application  of  the.relator  is  denied  and  the  suit  dis- 
missed atiiis  cost,  including  fees  of  the  referee  herein,  ta^ed; 
it  $100. 

D1BMIS8BD.    I 


The  other  commissioners  concur. 


t  •  .1 


r  •  - 

Pacific  Telegraph  Company  v.  John  I.  Underwood. 


S7  US 
f44  107 

97    815 
56    410 


Filed  June  29,  1893.    No.  4682. 


•rn 


1.  Telegraph  Companies :  Common  Cabribbs:  LiMrrnro  Lia- 
bility. The  legal  stataa  of  a  telegraph  company  is  praoticMl J 
that  of  a  oommon  carrier  of  intelligence  for  bfre,  and  such  com- 
pany ia  bound  to  correctly  and  promptly  transmit  and  ifcliveif 
messages  entrnsted  to  it,  and  cannot  by  contract  relieTO  itself, 
either  in  whole  or  in  part^  from  liability  for  i]|d.ary  .or  iooBj 
suiting  from  its  own  negligence.  • 


Pbintbd  Stipulations  in 


Blanks.  A  telegraph  company  had  printed  on  its  message 
blanks:  "The  company  will  not  be  liable  for  damages  in  an;^ 
case  Where  the  claim  is  not  presented  in' writing  Within  sizty' 
days  after  sending  the  message. "  Held,  An  attempt  on  t^  paffi 
ef  'the  telegraph  company  to  limit  its  liability;  that  this  pli^nse, 
if  regarded  as  a  jDontract,  was  without  consideration,  ui^us.t,  un- 
reasonable, and  TiolatiTe  of  section  12,  chapter  89tf;  Compiled 


Statutes. 


■') 


«    Error  from  the  district  court  of  Lancaster  ^(^ntj* 
Tried  below  before  Field,  J.  '    . .    .    f 

; ,  Marqudtf  Deweege  &  Hail^  for  plaintiff  in  error. 

Charles  E.  JUagooUy  contr<u  ■  ^ 


<  I 
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.  Ragak,  C. 

John  I.  Underwood  sued  the  Pacific  Telegraph  Company 
in  the  district  court  of  Lancaster  county.  The  facts  in- 
volved in  the  case  are  substantially :  Underwood  Jived  Id 
Lincoln,  Nebi'aska.  He  had  some  hou.^'ehold  goods  in 
Richmond,  Indiana.  He  desired  these  ship[>ed  to  Lincoln, 
and  wrote  to  one  Lawrence  at  Richmond,  asking  the  rate 
on  goods.  Lawrence  delivered  to  a  telegraph  company  at 
Richmond  the  following  dispatch : 

"Richmond,  Indiana,  July  2,  1886. 

*'2b  John  L  Underwood,  Lincoln,  Nebraska:  Rate 
aeventy-siz  dollars  per  car;  $1.09  per  hundred,  local. 

"L.  L.  Lawrence.'* 

This  tel^ram  when  delivered  to  Underwood  read  : 

"  Richmond,  Indiana,  July  2,  18S6. 

*To  John  L  Unda*wood,  Lincoln,  Nebraska:  Rate 
tweoty-fiiz  dollars  per  car;  $1.09  per  hundred,  local. 

"  L.  L.  Lawrence.'* 

Underwood,  relying  upon  the  correctness  of  this  tele- 
gram as  delivered,  ordered  his  goods  shipped  as  a  car  lot, 
and  on  their  arrival  at  Lincoln  was  obliged  to  pay  seventy* 
aix  dollars  freight.  He  brought  this  suit  to  recover  the 
difference  between  the  aeventy-six  dollars  and  twenty-six 
dollara. 

The  tel^raph  company  defended  on  three  grounds ; 

Ist.  That  the  mistake  in  the  tel^ram  was  made  on  an- 
other line. 

2d.  That  Underwood  did  not  present  his  claim  for  dam- 
ages to  the  telegraph  company  within  sixty  days  after  the 
date  of  the  telegram. 

3d.  That  Underwood  was  not  damaged  by  the  mistake. 

There  was  a  verdict  and  judgment  for  Underwood  and 
the  telegraph  company  brings  the  case  here  for  review. 

The  first  error  assigned  is  that  the  court  erred  in  admit- 
ting in  evidence  the  telegram  as  it  originally  started  from 
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Bidimond^  for  the  reason  that  it  is  a  different  one  from 
that  set  out  in  the  petition.  On  looking  into  the  record 
we  find  that  Underwood  claims  that  the  telegraph  company 
delivered  to  him  a  telegram  which  read  "  twenty-six  dollars 
per  car/'  but  he  avers  that  this  telegram^  as  originally  Btat^ 
read  ''seventy-six  dollars  per  car/'  and  that  through  the 
Diligence  of  the  telegraph  company  it  was  altered.  Tbm 
principal  oljection,  however,  is  that  Underwood,  on  th* 
trial  to  the  jury,  put  in  evidence  only  the  written  part  of 
the  telegram  without  putting  in  the  printed  matter  on  the 
blank.  The  printed  matter  alluded  to  was  that  usually 
found  OB  all  telegraph  blanks  and  contains,  amongst  other 
eooditions  and  terms,  this :  ''  This  company  will  not  be  lia- 
ble for  damages  in  any  case  where  the  claim  is  not  pre* 
sented  in  writing  within  sixty  days  after  sending  the  mes- 
sage." The  telegraph  company  did  not  undertake  that  the 
printed  conditions  on  the  telegraph  blank  should  be  trans- 
mitted. These  conditions  were  no  part  of  the  message 
^ent.  The  evidence  corresponded  with  the  pleadings,  waa 
^mpetent,  and  there  was  no  error  in  its  admission. 
T  The  second  error  alleged  is  the  refusal  of  the  court  to 
give  the  jury  this  instruction:  "If  the  jury  find  from  the 
evidence  that  the  telegraphic  blank  on  which  was  written 
the  message  received  by  the  plaintiff  from  the  defendant, 
contained  a  clause  or  a  provision  to  the  effect  that  the  comr 
pany  will  not  hold  itself  liable  for  errors  or  delay  in  trans* 
mission  or  delivery  of  unrepeated  messages  in  any  case 
where  the  claim  is  not  presented  in  writing  within  sixty 
days  after  the  sending  of  the  message,  then,  before  the 
plaintiff  can  recover,  he  must  show  that  he  presented  his 
claim  to  the  defendant  in  writing  within  sixty  days  after 
receiving  the  message,  and  if  the  jury  find  from  the  evi- 
dence that  the  plaintiff  did  not  so  present  his  claim  in  writ- 
ing within  sixty  days  after  the  sending  of  the  telegram, 
then  the  defendant  is  not  liable  and  the  plaintiff  cannot 
jiecover,  and  your  verdict  should  be  for  the  defendant'' 
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'    There  are  four  reasons  why  tbe  refuisal  of  the  court  to 
give  this  instruction  was  tx>rrect : 

\  a.  This  suit  is  not  based  on  a  contract,  but  is  grounded 
in  tort 

'  b.  A  telegraph  company  is  a  common  carrier  of  intellU 
genoe  for  hire,  bound  to  promptly  and  correctly  transniit 
tad  deliver  all  messages  entrusted  to  it,  and  cannot  by  oon- 
tract  exempt  itself  from  liability  for  its  own  negligence. 
*  0.  The  clause  printed  on  the  telegraph  blank,  to  tlie  ef^ 
feet  that  the  telegraph  company  would  not  be  liable  for 
damages  in  any  case  unless  the  claim  was  presented  in  writ- 
ing in  sixty  days,  was  and  is  unreasonable  and  wholly 
without  consideration  if  viewed  as  a  contract  between  the 
telegraph  company  and  the  sender  of  the  message,  and  an 
attempt  on  the  part  of  the  telegraph  company  to  enact  for 
itself  a  statute  of  limitations.  If  it  can  make  its  liability 
for  negligence  depend  on  notice  of  claim  being  given  in 
Idxty  days,  it  may  make  it  six  days.  If  liability  can  be 
made  to  depend  upon  the  notice  being  in  writing  it  can 
limit  it  to  pen  and  ink.  The  laws  of  this  commonwealth 
tire  for  the  protection  and  government  of  corporations  and 
individuals  alike,  and  all  citizens  should  transact  their  busi- 
ness with  reference  to  these  laws.  The  attempt  so  often 
indulged  in  by  insurance  and  telegraph  companies,  to  pre- 
scribe for  themselves  a  law,  is  not  one  that  appeals  to  the 
judgment  or  commends  itself  to  the  conscience  of  this 
feourt.  See  on  this  subject:  Tyler ^  TTUmanA  Co.  v.  Wed' 
em  Union  Tdeg^'aph  Co,,  60  111.,  421 ;  Western  Union 
Telegraph  Go,  v,  Crcdl,  21  Am.  &  Eng.  Coip.  Cas.  [Kan.], 
95 ;  GUlisi  v.  Western  Union  Telegraph  Co,^  25  Id.  [Vt.], 
568,  and  cases  there  cited ;  Johnston  v.  Western  Union 
Telegraph  Co.,  21  Id.  [Ga.],  114;  Western  Union  Tde- 
graph  Co.  v.  Longivill,  25  Id.  [N.  M.],  559. 

d.  The  instruction  asked  was  violative  of  the  statute  of 
the  state,  section  12,  chapter  89a,  Compiled  Statutes :  "Any 
telegraph  company  engaged  in  the  transmission  of  tele- 
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graphic  dispatches  is  hereby  declared  to  be  liable  for ilie 
iioQ-deliverj  of  dispatches  entrusted  to  its  care,  and  ibrill 
iuistakes  in  transmitting  messages  made  bj  any  pei^i^  id 
its  employ,  and  for  all  damages  resulting  from  a  fafhii^e  to 
perform  any  other  duty  required  by  law;  and  any  such  tele- 
graph company  shall  not  be  exempted  from  any  such./ lia- 
bility by  reason  of  any  clause,  couditiou,  or  agreement  con- 
tained in  its  printed  blanks." 

The  third  contention  of  the  plaintiff  in  error  is  that  the 
mistake  in  the  telegram  was  made  by  the  Pacific  Mutual 
Tj^egrapjb  Con)|>any,  and  the  jury  erred  in  not  so  findl^. 
Whether  this  was  so  was  entirely  a  question  of  fujt  for 
the  jury  and  was  properly  submitted  to  them,  and  at  the  re- 
quest of  the  plaintiff  in  error  they  were  instructed  on  the 
subject  as  follows:  '^The  jury  are  instructed  that  the  de- 
foudant  in  this  case  is  not  liable  for  any  errors  or  mistakes 
made  on  their  connecting  telegraph  lines,  and  if.  the  jury 
find  from  the  evidence  that  the  error  or  mistake  complained 
of  in  the  telegram  was  made  on  other  lines  before  it  came 
onto  the  line  of  the  defendant,  and  you  find  that  the  mes- 
sage was  transmitted  by  the  defendant  from  the  point  where 
the  message  came  to  the  defendant  to  its  place  of  destina* 
tion  in  the  same  form  that  it  was  received,  then  the  defend- 
ant has  not  been  guilty  of  negligence,  is  not  liable,  and 
yon  should  find  for  the  defendant."  The  jury  said  by  their 
verdict  that  the  defense  was  not  made  out.  They  were 
clothed  by  law  with  the  duty  of  weighing  the  evidence  and 
determining,  and  we  cannot  say  they  came  to  a  wrong 
conclusion. 

Finally,  it  is  insisted  that  Underwood  suffered  no  dam- 
age by  reason  of  the  mistake  made  in  the  dispatch.  On 
looking  into  the  record  we  find  that  the  evidence  is  that 
Underwood's  goods  weighed  about  two  thousand  pounds ; 
at  $1.09  per  hundred,  local,  the  freight  would  have  been 
$21.80.  The  testimony  further  shows  that  he  would  not 
have  shipped  them  as  a  car  load  had  he  known  that  the 
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rate  was  $76  instead  of  $26.  It  would  thus  appear  thai 
in  any  event  Underwood  was  damaged  $54.20.  There  is 
no  error  in  the  judgment  of  the  district  court  and  the 
same  is 

Affxbmkd. 


The  other  commissioners  concur. 
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Obcab  F.  Jakes  bt  al.,  appbllbbs,  v.  SAicoai*  J. 

HOWBLL  BT  AL.,   APPBLLANT9. 
FXLKD  June  28,  189a    Na  4868. 

Judgments :  Action  in  Equity  to  V acatk:  Plbadino.  A  ooart 
of  equity  will  not  Tacate  a  jndgment  at  law  merely  on  tha 
gtoond  that  the  officer's  retoro,  that  he  bad  aerTed  the  earn* 
mons  on  the  detendant  to  the  judgment  bj  leafing  a  oopjof  tba 
piooesa  at  his  usual  place  of  residenoe,  was  false.  It  mast  alao 
be  averred  and  proved  that  the  defendant  to  the  jadgment  bas 
a  meritorious  defense  to  the  same. 

Appeal  from  the  district  court  of  Douglas  eoontj* 
Heard  below  before  Wakeley,  J. 

Chmish  &  Roberiaon^  for  appellants. 

Brown  &  Talbott,  oontra. 

Bagan,  C. 

On  January  8,  1889,  the  appellants  recovered  jndgment 
against  the  appellees  in  the  county  court  of  Douglas  oounty. 
The  return  of  the  silmmons  in  the  case  is  as  follows:  '^On 
December  27,  1888, 1  received  this  writ,  and  on  December 
27,  1888, 1  served  it  by  leaving  a  certified  copy  of  this 
writ  and  endorsements  thereon  at  the  usual  place  of  resi- 
dence of  O.  F.  Janes  and  M.  £.  Janes,  the  defendants,  in 
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Douglas  county,  Nebraska.  G^rge  Karll,  constable.'' 
The  record  of  the  judgment  in  the  county  court  recites: 
**Thi8  cause  came  on  for  trial  to  the  court;  ♦  *  ♦  de- 
fendants did  not  appear.  It  appearing  to  the  court  that 
said  defendants  had  been  duly  served  with  summons  and 
came  not,  default  was  made/'  etc.  On  June  3,  1889,  the 
appellees  filed  in  the  district  court  of  Douglas  county  their 
petition  in  which  they  alleged  the  recovery  against  them 
in  the  county  court  of  the  aforesaid  judgment;  that  during 
the  month  of  January,  1889,  and  for  some  time  previous 
thereto,  they  resided  in  said  Douglas  county,  and  that  they 
had  no  knowledge  of  the  commencement  by  the  said  How- 
ell of  an  action  against  them,  nor  of  the  rendition  of  a 
judgment  therein,  until  after  the  same  was  rendered.  They 
further  aver  that  no  summons  issued  in  the  case  was  served 
upon  them  in  any  way  or  form  known  to  the  law ;  nor  was 
there  any  notice  of  any  kind  given  them»  or  served  on 
them,  or  either  of  them,  of  the  commencement  of  Howell's 
action ;  that  they  had  a  good  and  valid  defense  thereto ; 
that  they  bad  no  adequate  remedy  at  law,  and  prayed  that 
said  judgment  in  favor  of  said  Howell  might  be  set  aside 
and  held  for  naught,  and  that  all  the  proceedings  had 
thereunder  might  be  set  aside  and  annulled.  The  distri/st 
court  by  its  decree  vacated  the  judgment  and  the;  appellants 
bring  the  case  here. 

The  decree  will  have  to  be  reversed  for  tL«  reason  that 
there  is  neither  pleading  nor  proof  on  the  pnrt  of  the  ap- 
pellees that  they  have  any  valid  defense  to  the  claim  on 
which  appellants'  judgment  is  based.  The  petition  does 
state  that  they,  the  appellees,  "  have  a  valid  defense,"  but 
this  is  a  mere  conclusion.  The  plea,  to  be  good  in  this  re- 
spect, must  set  out  what  the  defense  is,  state  the  facts,  so 
that  the  court  can  determine  whether  the  facts  constitute  a 
defense. 

While  there  is  some  conflict  the  weight  of  authority 
undoubtedly  is  that  a  court  of  equity  will  not  enjoin  a 
24 
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judgment  at  law  merely  on  the  ground  that  the  process  io 
the  suit  in  which  the  judgment  was  rendered  was  not  served 
on  the  defendant,  or,  in  other  words,  that  the  return  of 
the  officer  as  to  service  is,  in  fact,  false.  To  justify  the 
interposition  of  a  court  of  equity  in  such  a  case  it  must  be 
further  shown  that  if  the  relief  sought  be  granted,  a  dif> 
ferent  result  will  be  obtained  from  that  already  adjudged 
by  the  judgment  alleged  to  be  void.  {Colaon  v.  Leitch,  110 
111.,  604,  and  cases  there  cited;  3  Pomeroy,  Equity  Juris- 
prudence, sec.  154,  and  cases  there  cited.)  It  is,  however^ 
the  settled  law  of  this  state  that  a  court  of  equity  will  not 
set  aside  a  judgment  at  law  regular  on  its  face,  when  it  is 
not  shown  that  the  judgment  was  rendered  when  no  cause 
of  action  existed.  (Osbom  v.  Gehr,  29 •Neb.,  661.)  The 
decree  of  the  district  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 

B£V£B8EI>  AND   BEMANDED. 


The  other  commissioners  concur. 


Iowa  Savings  Bank  v.  Dunning  &  Hartfon. 

Filed  Juke  29, 1893.    No.  4430. 

1.  Chattel  Mortgages :  Description  of  Pbopsrtt:  Bona  Fidf 

PURGHASBBS:  CoNSTRUCTiYE  NoTiCB.  A  description  of  property 
oovered  by  m  chattel  mortgage  which  wUl  not  enable  third  per- 
sons, aided  by  inquiries  which  the  mortgage  itself  suggests,  U> 
identify  the  mortgaged  property  is  not  constructiye  notice  to^ 
good  faith  purchasers  thereof  for  a  Taluable  consideration. 

2.  : :  Identification:  Question  for  Jury.    Whether 

the  description  of  property  in  a  chattel  mortgage  and  the  other 
inquiries  which  the  mortgage  itself  suggests  are  sufficient  to  en* 
able  third  persons  to  identify  the  mortgaged  property  is  a  ques- 
tion of  fact  for  the  jury. 
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Errob  from  the  district  court  of  Sannders  county. 
Tried  below  before  Marshall,  J. 

Jay  Bros,  and  Simpson  &  Somborger^  for  plaintiff  in 
error. 

Oeorge  L  Wright^  centra. 

Bagan,  C. 

This  is  a  suit  brought  by  the  Iowa  Savings  Bank  against 
Dunning  &  Hartson  in  the  district  coupt  of  Saunders 
county  for  ^^  possession  of  one  hundred  and  seventy -eight 
two  and  three  year  old  steers,  marked  with  an  inverted  ^  V 
cnt  in  the  ear.''  The  bank  claims  these  steers  by  virtue 
of  two  chattel  mortgages  made  by  one  Jackson  to  one 
Wheeler,  and  by  the  latter  assigned,  together  with  the  evi- 
dences of  debt  which  they  were  given  to  secure,  to  the 
bank.  There  was  a  verdict  and  judgment  for  Dunning  & 
Hartson,  and  the  bank  brings  the  case  here  and  assigns  for 
error  that  the  verdict  is  not  supported  by  the  evidence, 
and  that  the  court  erred  in  certain  instructions  given  to  the 
jury. 

As  to  whether  the  verdict  is  supported  by  the  evidence, 
it  appears  in  September,  1889,  Wheeler  sold  two  lots  of 
cattle  to  Jackson  and  to  secure  a  part  of  the  purchase 
money,  took  from  him  notes  and  the  mortgages  above  men- 
tioned on  the  cattle  sold.  The  cattle  were  described  in  the 
mortgages  as  follows :  (a.)  '^  Ninety  head  two  and  three- 
year-old  steers  in  spring  of  1880,  marked  <>  (diamond) 
hole  in  right  ear;  branded  'C  on  right  hip."  (6.)  "Ninety- 
eight  head  three-year-old  steers,  marked  <>  (diamond)  hole 
in  the  left  ear;  also  branded  *  C  on  right  hip."  The  mort- 
gages were  duly  recorded  in  Stanton  county,  one  on  the 
20th  day  of  March  and  the  other  on  the  30th  day  of  April, 
1889.  It  is  not  pretended  that  any  of  the  cattle  replevied 
in  this  suit  were  branded  with  the  letter  "C."     The  cattle 


324  NEBRASKA  REPORTS.  [Vol.  37 


Iowa  Savings  Bank  t.  Dunning. 


sold  bj  Wheeler  to  Jackson  were  not  thus  branded,  but  the 
evidence  shows  that  Jackson  promised  at  the  time  of  their 
purchase  that  he  would  so  brand  them.  There  was  evi* 
(Jence  on  the  part  of  the  bank  that  the  steers  sold  by 
Wheeler  to  Jackson  were  at  the  time  marked  with  a 
diamond-shaped  hole  in  the  ear;  and  there  was  evidence  at 
the  trial  to  the  effect  that  the  ears  of  some  of  the  cattle  re- 
plevied still  had  this  diamond-shaped  mark,  though  partly 
obliterated  by  a  cut  made  in  the  ear,  and  some  of  the  wit- 
nesses for  the  bank  identified  some  of  the  cattle  replevied 
as  the  same  cattle  covered  by  the  mortgages.  On  the  other 
hand,  there  was  evidence  for  Dunning  &  Hartson  that  they 
bought  the  cattle  in  controversy  out  of  a  herd  of  some  six 
hundred  from  a  man  named  Abrams,  in  whose  possession 
they  were;  that  the  purchase  was  in  good  faith  for  a  valu- 
able consideration,  without  any  knowledge,  either  actual  or 
constructive,  of  the  existence  of  the  mortgages,  and  with- 
out knowledge  or  notice  of  any  fact  or  circumstance  to  put 
them  on  inquiry  as  to  the  mortgages;  that  the  cattle  in  suit 
were  none  of  them,  marked  with  a  diamond-shaped  hole  in 
the  ear;  none  of  them  branded  with  the  letter  ^'C,''  and 
all  distinctly  marked  by  a  "  swallowfork ''  in  the  ear,  and 
that  they  were  not  the  cattle  sold  by  Wheeler  to  Jack- 
ion.  Abrams,  the  vendor  of  the  defendants,  was  a  wit- 
ness and  testified  that  all  of  the  cattle  replevied  were  cattle 
he  sold  to  the  defendants  and  that  he  purchased  some  of 
these  cattle  from  the  Sioux  City  stock  yards,  some  from  a 
cattle  dealer  named  Hall  in  Minnesota,  and  some  of  them 
from  Jackson,  and  that  none  of  the  cattle  bought  by  him 
of  Jackson,  or  of  the  other  parties,  or  sold  by  him  to  Dun- 
ning &  Hartson  had  any  diamond  or  other  mark  in  their 
ears,  but  that  all  his  herd,  some  six  hundred,  except  one 
hundred  and  seventy-five  big  cattle,  were  marked  by  a 
'^swallowfork"  in  the  ear.  Dunning,  who  bought  the  cat- 
tle, swears  all  the  cattle  bought  by  him  of  Abrams  were 
''swallowforked'' and  ''not  a  critter  in  the  bunch''  that 
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had  a  diamond  hole  in  its  ear^  or  any  indication  of  there 
ever  having  been  one. 

There  were  some  sixteen  witnesses  in  the  case  and  all  of 
equal  credibility  so  far  as  we  know.  The  important  ques- 
tion in  the  case  was  whether  the  cattle  replevied  were  the 
ones  covered  by  the  mortgages^  a  question  of  identity. 
The  bank  claimed  and  made  a  vigorous  effort  to  show  they 
were.  The  defendants  as  vigorously  protested  they  were 
not  There  is  sufficient  evidence  in  the  record  to  sustain  a 
finding  either  way.  This  is  a  case  that  demonstrates  the 
wisdom  of  our  fathers  in  providing  a  jury  for  the  deter- 
mining of  disputed  questions  of  fact.  The  men  of  that 
tribunal  heard  all  these  witnesses ;  had  the  opportunity  to 
observe  them  and  their  conduct  while  on  the  stand,  and  af- 
ter several  and  carefuLreadings  of  all  the  evidence^  we  cer- 
tainly  cannot  say  that  the  verdict  was  wrong. 

The  instructions  given  by  the  trial  court  and  excepted  to 
by  the  bank  are  as  follows : 

'^  1.  If  you  find  that  the  steers  found  in  defendants'  past- 
ore  are  the  steers  mortgaged  to  Wheeler  in  Pender^  as  already 
explained,  you  will  proceed  to  consider  the  other  questions 
submitted  to  you.  If  you  do  not  so  find,  or  if  the  pre^ 
ponderance  is  with  the  defendantS|  or  if  the  testimony  is 
evenly  balanced  upon  that  question,  you  will  return  a  ver- 
dict for  the  defendants,  and  need  not,  in  that  case,  consider 
the  other  questions  submitted. 

^'2.  The  mortgages  introduced  in  evidence  are  both  in 
due  form  of  law,  and  were  filed  in  due  form,  and  are  suf- 
ficient to  entitle  plaintiff  to  the  possession  of  the  steers  in 
controversy,  as  against  said  Jackson.  It  does  not  follow, 
however,  that  plaintiff  is  entitled  to  the  possession  of  said 
steers,  as  against  the  defendants  Dunning  &  Hartson,  even 
should  you  find  that  they  are  the  identical  steers  sold  by 
Wheeler  to  said  Jackson. 

''3.  If  you  find  that  the  description  in  the  mortgage  is  suf- 
ficient to  put  the  defendants  on  inquiry,  and  put  them  in 
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the  way  of  learning  the  truth  about  plaintiff's  mortgage, 
you  will  have  to  find  for  the  plaintiff.  If  yoa  do  not  ao 
find,  and  if  you  further  find  that  defendants  are  purchasers 
in  good  faith,  as  explained  hereafter,  you  will  find  for  the 
defendants. 

'^4.  If  you  find  that  the  description  of  the  steers  in  the 
mortgage  is  not  sufficient  to  put  a  purchaser  upon  his  guard, 
and  to  lead  him  to  a  knowledge  of  the  rights  of  the  plaint- 
iff, as  already  explained,  and  that  the  defendants  bought 
and  paid  for  the  said  steers  in  good  faith,  without  any 
knowledge  or  information  that  they  had  been  mortgaged  to 
Wheeler,  then  you  are  charged  that  they  would  acquire  a 
complete  title  to  said  steers  and  should  recover  in  this  ac- 
tion.'' 

These  instructions  were  applicable  to  the  evidence  and 
stated  the  law  correctly. 

The  authorities  cited  by  the  learned  counsel  for  plaintiff  in 
error  are  not  to  the  point.  The  cattle  in  question  were  not 
obtained  from  Wheeler  by  fraud.  If  the  cattle  replevied 
were  the  ones  covered  by  the  mortgages,  the  question  still 
remained  whether  the  defendants  were  innocent  purchasers 
of  them. 

The  contention  of  the  plaintiff  in  error  is  that,  conced- 
ing the  cattle  replevied  to  be  the  same  cattle  covered  by  the 
mortgages,  any  further  inquiry  was  immaterial.  This  is 
not  the  law  as  applied  to  the  facts  of  this  case.  The  cat- 
tle were  described  in  the  mortgagee  "  steers  marked  o  (dia- 
mond) hole  in  the  left  ear ;  also  branded  *C'  on  the  right 
hip."  It  was  conceded  the  cattle  covered  by  the  mort- 
gages were  not  branded  at  all.  There  were  two  defenses 
made  on  the  trial,  one  that  the  cattle  replevied  were  not 
the  cattle  mortgaged ;  and  the  other  that  if  they  were,  de- 
fendants were  innocent  purchasers  for  a  valuable  considerar 
tion  without  actual  or  constructive  notice  of  the  mortgage; 
that  when  they  purchased  th^y  were  in  possession  of  no 
fact  or  circumstance  which,  aided  by  all  the  indices  sfforded 
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bj  the  mortgages,  were  snfScient  to  put  them  on  inquiry 
or  enable  them  to  identify  the  cattle  as  the  ones  covered  by 
these  mortgages. 

The  defendants  introduced  much  evidenoCy  as  above 
stated,  in  support  of  both  their  defenses.  The  charge  of 
the  trial  judge,  which  included  tlie  instructions  complained 
of,  was  not  only  correct,  but  a  model  statement  of  the  law 
applicable  to  all  the  phases  of  the  case. 

The  logical  result  of  counsel's  proposition  is  that  no 
description  of  the  subject-matter  of  a  chattel  mortgage  is 
necessary;  that  is  to  say,  no  one  can  acquire  title  to  a 
mortgaged  chattel  as  against  the  mortgagee  thereof,  no 
matter  und.'r  what  circumstances  he  may  purchase  the 
chattel,  or  what  its  description  may  be  in  the  mortgage. 
The  description  of  the  e;ittle  in  these  mortgages  was  not 
only  not  constructive  notice  to  a  purchaser  of  the  cattle  that 
they  were  covered  by  these  mortgages,  but  evidence  that 
the  cattle  purchased  were  not  the  ones  mortgaged.  The 
description  of  the  property  covered  by  a  chattel  mortgage 
which  will  not  enable  third  persons,  aided  by  inquiries 
which  the  mortgage  itself  affords  to  identify  the  mortgaged 
property,  is  not  constructive  notice  to  a  good  faith  pur- 
chaser thereof  for  a  valuable  consideration.  {Smith  v.  Jfo- 
LeaUf  24  la.,  322 ;  Rowley  v.  Bartholemew,  37  Id.,  374.) 

There  is  no  error  in  the  proceedings  of  the  district  court^ 
either  in  the  instructions  or  in  the  admission  of  testimonyi 
and  the  judgment  is  in  all  things 

Affibmedw 

Th£  other  commissioners  conoor. 
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the  waj  of  learning  the  truth  about  plaintiff's  mortgage, 
you  will  have  to  find  for  the  plaintiff.  If  voa  do  not  so 
find,  and  if  you  further  find  that  defendants  are  purchasers 
in  good  faithy  as  explained  hereafter,  you  will  find  for  the 
defendants. 

'*i.  If  you  find  that  the  description  of  the  steers  in  the 
mortgage  is  not  sufficient  to  put  a  purchaser  upon  his  guard, 
and  to  lead  him  to  a  knowledge  of  the  rights  of  the  plaint- 
iff, as  already  explained,  and  that  the  defendants  bought 
and  paid  for  the  said  steers  in  good  faith,  without  any 
knowledge  or  information  that  they  had  been  mortgaged  to 
Wheeler,  then  you  are  charged  that  they  would  acquire  a 
complete  title  to  said  steers  and  should  recover  in  this  ac- 
tion." 

These  instructions  were  applicable  to  the  evidence  and 
stated  the  law  correctly. 

The  authorities  cited  by  the  learned  counsel  for  plaintiff  in 
error  are  not  to  the  point.  The  cattle  in  question  were  not 
obtained  from  Wheeler  by  fraud.  If  the  cattle  replevied 
were  the  ones  covered  by  the  mortgages,  the  question  still 
remained  whether  the  defendants  were  innocent  purchasers 
of  them. 

The  contention  of  the  plaintiff  in  error  is  that,  conced- 
ing the  cattle  replevied  to  be  the  same  cattle  covered  by  the 
mortgages,  any  further  inquiry  was  immaterial.  This  is 
not  the  law  as  applied  to  the  facts  of  this  case.  The  cat- 
tle were  described  in  the  mortgages  **  steers  marked  o  (dia- 
mond) hole  in  the  left  car ;  also  branded  'C  on  the  right 
hip."  It  was  conceded  the  cattle  covered  by  the  mort- 
gages were  not  brauded  at  all.  There  were  two  defenses 
made  on  the  trial,  one  that  the  cattle  replevied  were  not 
the  cattle  mortgaged  ;  and  the  other  that  if  they  were,  de- 
fendants were  innocent  purchasers  for  a  valuable  consider!^ 
tion  without  actual  or  constructive  notice  of  the  mortgage; 
that  when  they  purchased  they  were  in  possession  of  no 
iact  or  circumstance  which,  aided  by  all  the  tncZioe^  afforded 
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by  the  mortgages,  were  suf&cieDt  to  put  them  on  inquiry 
or  enable  them  to  identify  the  cattle  as  the  ones  covered  by 
these  mortgages. 

The  defendants  introduced  much  evidence,  as  above 
stated,  in  support  of  both  their  defenses.  The  charge  of 
the  trial  judge,  which  included  the  instructions  complained 
of,  was  not  only  correct,  bat  a  model  statement  of  the  law 
applicable  to  all  the  phases  of  the  case. 

The  logical  result  of  counsel's  proposition  is  that  no 
description  of  the  subject-matter  of  a  chattel  mortgage  is 
necessary ;  that  is  to  say,  no  one  can  acquire  title  to  a 
mortgaged  chattel  as  against  the  mortgagee  thereof,  no 
matter  und.^r  what  circumstances  he  may  purchase  the 
<'hattel,  or  what  its  description  may  be  in  the  mortgage. 
The  description  of  the  cattle  in  these  mortgages  was  not 
only  not  constructive  notice  to  a  purchaser  of  the  cattle  that 
they  were  covered  by  these  mortgages,  but  evidence  that 
the  cattle  purchased  were  not  the  ones  mortgaged.  The 
description  of  the  property  covered  by  a  chattel  mortgage 
which  will  not  enable  third  persons,  aided  by  inquiries 
which  the  mortgage  itself  affords  to  identify  the  mortgaged 
property,  is  not  constructive  notice  to  a  good  faith  pur- 
chaser thereof  for  a  valuable  consideration.  {Smith  v.  Ifo- 
Lean,  24  la.,  322 ;  Rowley  v.  Bartholemew,  37  Id.,  374.) 

There  is  no  error  in  the  proceedings  of  the  district  court, 
either  in  the  instructions  or  in  the  admission  of  testimony, 
and  the  judgment  is  in  all  things 

Affibmed. 

Thb  other  commissioners  concur. 


328  NEBRASKA  REPORTS.         [Vol.  37 


lADcaster  Coanty  t.  Holyoke. 


Lancaster  County  v.  Edgar  L.  Holyoke, 

Filed  June  29, 1893.    No.  5129. 

1.  Ooroner's  Inquest:  Dbfinition^  of  Vibwikg.  The  word 
**  viewiDg,''  as  found  in  aectioo  7,  chapter  28,  Compiled  Statutes, 
means  aomething  more  than  looking,  seeing,  beholding;  it  means 
inspection  and  investigation,  an  inquiry  by  a  coroner  and  a  Joiy. 

9.  :  A  CoBONEB  can  lawfully  hold  an  inquest  upon  the  dead 

bodies  of  only  such  persons  as  are  supposed  to  have  died  by  n»* 
lawful  means. 

3.  :  Fbbb:  A  Cobokeb,  without  the  impaneling  of  a  Jury  as 


provided  by  the  statute,  is  not  entitled  to  any  fees  for  inspection 
and  examination  of  the  body  of  a  person  found  dead  in  hia 
county. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall.  J. 

N.  Z.  SneU^  for  plaintiff  in  error. 

Thomas  C  Munger,  oorUra. 

Bagan,  C. 

This  suit  was  brought  in  the  district  court  of  Lancaster 
county  on  a  petition  substantially  as  follows: 

1.  The  plaintiff  complains  of  the  defendant  and  says 
that  the  plaintiff  is  the  duly  elected,  qualified,  and  acting 
coroner  of  Lancaster  county,  Nebraska,  and  has  been  such 
officer  since  January,  1890. 

2.  That  on  the  12th  day  of  February,  1891,  plaintiff,  as 
such  coroner  of  said  county,  was  duly  notified  that  the 
dead  body  of  a  man,  one  Harry  Campbell,  supposed  ta 
have  died  by  unlawful  means,  was  found,  and  then  was  in 
the  city  of  Lincoln,  Lancaster  county,  Nebraska. 

3.  Immediately  upon  such  notification,  the  plaintiff,  as 
such  coroner,  went  to  the  place  where  said  body  was  lying, 
a  distance  of  three  miles,  and  then  and  there  found  the 
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dead  body  of  the  said  Harry  Campbell  lying  in  the  yards 
of  the  Chicago^  Burlington  &  Quincy  Railroad  Company 
in  said  county;  and  the  plaintiff,  as  such  coroner,  then  and 
there  took  charge  of  said  body  and  made  a  personal  in- 
spection and  examination  of  said  body  and  of  the  sur- 
roundings, and  found,  upon  examination  thus  made,  that 
the  said  body  was  crushed  and  mangled,  and  from  the 
heat  of  the  body  and  pools  of  blood  and  other  evidences^ 
that  the  death  was  recent  and  from  violence.  The  plaint- 
iff also  made  an  examination  into  the  cause  of  said  death 
without  impaneling  a  jury  and  investigated  the  probable 
causes  of  said  death,  and  as  to  what  persons  or  machinery 
had  contributed  thereto,  or  caused  the  same.  The  plaintiff 
also,  as  such  coroner,  then  and  there  took  charge  of  said 
body  and  caused  it  to  be  removed  to  a  place  where  it  should 
be  unexposed,  and  to  be  tared  for.  The  plaintiff  also  took 
charge  of  the  papers,  valuables,  and  personal  effects  on  and 
about  the  body,  a  watch,  his  money,  some  jewelry  and 
private  papers,  and  sent  them  to  the  parents  of  the  de- 
ceased. The  plaintiff  had  the  body  of  the  deceased  re- 
moved from  the  ground  where  he  was  lying  on  a  rail  of 
the  railroad  track  with  his  one  leg  crushed  flat,  and  his  ab- 
domen crushed  also,  and  had  the  same  removed  to  an  un- 
dertaker's and  washed  and  dressed  and  cared  for,  and  to  be 
delivered  to  the  parents  of  said  Harry  Campbell. 

On  the  16th  day  of  February,  1891,  the  plaintiff  filed 
with  the  county  clerk  of  Lancaster  county  a  claim  for 
viewing  the  body  of  said  Campbell,  $10;  for  mileage,  30 
cents;  which  claim  was  by  the  board  of  commissioners  of 
said  county  disallowed,  whereupon  the  plaintiff  appealed 
the  case  to  the  district  court. 

To  this  petition  the  defendant  Lancaster  county  filed  a 
general  demurrer,  which  the  court  overruled,  and  the 
county  electing  to  stand  on  said  demurrer,  the  court  ren- 
dered judgment  against  the  county  for  the  claim  sued  for^ 
and  the  county  brings  the  case  here  on  error. 
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It  will  be  observed  that  the  examination  made  by  the 
plaintiff  of  the  dead  body  was  without  a  jury  and  for  tbia 
he  claims  to  be  allowed  a  fee  of  $10^  as  provided  by  section 
7,  chapter  28,  Compiled  Statutes.  The  language  of  this 
section  applicable  to  this  case  is  '*  for  viewing  the  dead  body, 
^10." 

The  office  of  a  coroner  is  a  very  ancient  one  and  came 
with  the  common  law  to  this  country  from  England.  The 
powers  and  duties  of  a  coroner  here  are  what  they  were  at 
common  law,  except  in  so  far  as 'they  have  been  modified 
by  our  statutes  or  institutions.  At  common  law  the  cor- 
oner was  required  to  hold  an  inquest  over  the  body  of  a 
person  who  had  died  from  visitation  of  God;  by  chance 
or  accident ;  by  his  own  hand ;  by  the  hand  of  another. 
(2  Hale's  Criminal  Law,  62.)  But  at  common  law  saicide 
was  a  crime  and  the  goods  of  the  deceased  were  forfeited  to 
the  king,  and  if  any  animal  killed  a  person,  or  if  a  cart 
ran  over  him,  this  animal  or  instrument  was  forfeited.  It 
is  perhaps  for  this  reason  that  the  coroner  at  common  law 
waa  obliged  to  investigate  a  death,  although  known  ta 
have  been  a  suicide,  or  known  to  have  been  caused  by 
some  casualty.  Our  statute,  however,  in  section  97,  chap- 
ter 18,  Compiled  Statutes,  provides:  ^'The  coroner  shall 
hold  an  inquest  upon  the  dead  bodies  of  such  persons  only 
as  are  supposed  to  have  died  by  unlawful  means."  Un- 
der this  the  coroner  has  nothing  to  do  with  investigating 
the  death  of  any  person  unless  such  person  is  suppo^ed  to 
have  come  to  his  death  by  unlawful  means.  If  a  person 
was  known  to  have  committed  suicide,  or  if  he  was  known 
to  have  come  to  his  death  from  a  stroke  of  lightning,  or 
known  to  have  received  his  death  by  a  fall  from  a  building, 
the  coroner  would  have  nothing  to  do  with  holding  an  in- 
quest over  the  body  of  such  person. 

The  statute  last  above  quoted,  when  the  coroner  shall 
liave  been  notified  of  the  finding  of  the  dead  body  of  a 
person  supposed  to  have  died  by  unlawful  means,  requires 
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the  coroner  to  summon,  forthwith,  six  lawful  men  of  thti 
oounty  to  appear  before  him  at  a  time  and  place  named  in 
the  warrant.  This  statute  is  mandatory,  and  if  the  coro- 
ner has  received  notice  of  the  finding  in  his  county  of  some- 
one dead,  and  that  person  is  supposed  to  have  died  by 
anlawful  means,  then  it  is  the  duty  of  the  coroner  to  forth- 
with summon  a  jury  and  proceed  to  hold  an  inquest  and 
ascertain  the  cause  of  the  death  of  the  person.  Section  105 
of  the  same  chapter  provides  that  this  jury,  having  in- 
spected the  body,  heard  the  testimony,  and  made  all  need- 
ful inquiries,  shall  return  to  the  coroner  their  inquisition 
in  writing.  It  appears  from  tliis  statute,  then,  that  in 
order  for  a  coroner  to  act  at  all — that  is,  in  order  for  him  to 
view  the  body  of  a  person  found  dead  in  his  county — he 
must  have  reached  the  conclusion  that  the  person  came  to 
his  death  by  unlawful  means;  otherwise,  he  has  nothing  to 
do  with  the  dead  body.  The  statute  does  not  provide  on 
what  notice  or  information  the  coroner  may  act,  or  what 
notice  or  information  is  sufficient  to  authorize  him  to  hold 
an  inquest;  but  dottbtless  that,  is  a  matter  to  be  exercised 
by  him  in  an  honest  and  faithful  manner,  and  he  is  in- 
vested, by  virtue  of  his  office,  with  the  discretion  to  deter- 
mine for  himself  whether  he  should  or  should  not  hold  an 
inquest.  Of  course  he  must  not  act  from  mercenary  mo- 
tives and  unnecessarily  hold  an  inquest  for  the  purpose  of 
obtaining  fees.  But  when  he  does  act  he  can  only  act  in 
the  manner  provided  by  the  law;  that  is  to  say,  the  coro- 
ner, by  virtue  of  his  office,  has  no  right  to  hold  an  inquest 
alone.  When  a  person  has  been  found  dead  and  is  sup- 
posed to  have  died  by  unlawful  means,  the  statute  pro- 
vides that  the  facts  as  to  the  manner  or  means  by  which 
the  deceased  came  to  his  death  shall  be  ascertained  by  a  jury. 
The  contention  of  the  plaintiff  here  is  that  the  word 
**  viewing,''  found  in  section  7  of  said  chapter  28,  is  used 
in  its  ordinary  sense,  and  that  when  the  coroner  haa 
been  informed  that  some  one  has  been  found  dead  in  his 
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cpanty,  and  it  is  supposed  the  person  dame  to  his  deatii  by 
unlawful  means,  then  if  the  ooroner  goes  and  views  this 
body,  he  has  become  entitled  to  the  fee  of  $10  mentioned 
in  said  section.  The  word  ^'viewing," as  here  used, means 
something  more  than  looking,  seeing,  beholding;  it  means 
inspection,  investigation,  and  inquiry  into  the  cause  of  the 
death  of  the  person,  and  the  coroner  cannot  alone  make 
this  inquiry,  and  he  is  not  entitled  to  this  fee  unless  he 
has,  with  a  jury,  held  an  inquest  as  provided  by  law.  The 
judgment  of  the  district  court  is  therefore  reversed  and  this 
cause  is  remanded  with  instructions  to  sustain  the  demur- 
rer to  the  plaintiff's  petition. 

ReVEBSED   A17D   REMANDED. 

The  other  commissioners  concur. 


LiKOOiiK  Rapid  TitANsrr  Company  v.  Joanna 

Nichols. 

Filed  Junk  29, 189a    No.  607a 

1.  Street  Bailways:  Fbanohisb:  ExcMPrioir  fbok  LiABiLrrr. 
The  gTADting  of  a  franehiae  by  the  electors  of  a  city  to  a  oorpo- 
ii»tioD  to  baUd  and  operate  a  street  railway  in  the  streets  of  the 
elty  does  not  exempt  the  street  railway  company  from  liability 
for  injnries  caused  by  its  negligence,  whether  each  negligence 
consists  in  the  improper  and  careless  management  of  its  proper^ 
or  in  the  character  of  the  moti?e  power  employed  in  piopellin|( 
its  cars. 

1  Personal  Injiiries:  Contributory  Nboliobvob:  Attebift 
TO  Escape  Danger.  When  one  is  placed  by  the  negligence 
of  another  in  a  situation  of  peril,  his  attempt  to  escape  danger, 
OTen  by  doing  an  act  which  is  also  dangerous  and  from  which 
injury  results,  is  not  contributory  negligence  such  as  will  pre- 
▼ent  him  from  recoTering  for  an  injury,  if  the  attempt  was  one 
such  as  a  person  actiug  with  ordinary  prudence  might,  under  the 
circumstances,  make. 
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Ebrob  from  the  district  court  of  Lancaster  ooaDij. 
Tried  below  before  Tibbeib,  J» 

Wd^der,  Bose  dt  FUherdickf  for  plaintiff  in  error. 

AdafM  A  8ooU  and  L  W.  Larmngf  contra^ 

Baoait,  C« 

Mrs.  Nichols  sued  the  Lincoln  Bapid  Transit  Companj 
in  the  district  court  of  Laucaster  county^  and  in  her  peti- 
tion alleged:  That  the  transit  company  was  a  corporation 
and  owned  and  operated  a  street  railway  in  the  city  of  Lin- 
coln ;  that  said  street  railway  was  operated  by  running  a 
steam  engine  on  and  along  its  track  with  coaches  attached ; 
that  said  engine  is  frightful  to  horses  and  teams  coming  in 
view  of  or  passing  near  it^  all  of  which  was  well  known 
to  the  transit  company ;  that  there  was  a  large  and  almost 
constant  travel  in  wagons,  buggies,  carriages,  and  other  ve- 
hicles drawn  by  horses  on  the  streets  used  by  the  transit 
company,  which  was  well  known  to  it;  that  on  the  5th  day 
of  July,  1890,and  prior  thereto,  the  transit  company  wrong- 
fully and  without  right,  and  negligently  and  carelessly  ran 
said  engine  and  cars  along  certain  streets  of  said  city  of 
Lincoln,  on  which  streets  there  was  constant  travel  as  above 
stated;  that  on  said  date,  while  she  was  driving  along 
Twelfth  street  in  said  city,  in  a  buggy  drawn  by  a  gentle 
and  quiet  horse,  the  transit  company  wrongfully,  negli- 
gently, and  carelessly,  and  without  warning,  ran  said  engine 
to  and  within  the  immediate  vicinity  of  the  place  where 
she  was  driving  said  horse;  that  he  became  suddenly  fright- 
ened and  unmanageable,  and  in  said  fright  upset  said  buggy 
and  threw  her  ujK)n  the  track  and  ground  and  greatly  in* 
jured  her. 

The  transit  company  pleaded  to  this  petition  three  de« 
fenses: 

1.  A  denial  of  negligence  on  its  part 
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2.  A  franchise  from  the  electors  of  the  city  of  Lincoln 
to  operate  jts  street  railway. 

3.  Contributory  negligence  on  the  part  of  Mrs.  Nichols. 
There  was  a  trial  to  a  jury^  with  a  verdict  and  judgment 

for  Mrs.  Nichols,  and  the  transit  company  brings  the 
here,  and  assigns  as  errors  the  refusing  of  instructions 
quested  by  it;  the  giving  of  instructions  objected  to  by  it^ 
and  that  the  evidence  does  not  sustain  the  verdict. 

The  instructions  requested  by  the  transit  company  and 
refused  are  as  follows : 

^'4.  If  the  jury  find  that  the  plaintiff  had  a  fractions 
or  skittish  horse,  or  that  the  plaintiff  was  not  a  proper 
driver  of  the  horse  that  was  hitched  to  her  vehicle,  they 
will  find  for  the  defendant. 

'^5.  If  the  jury  find  that  plaintiff,  by  her  incompetence 
as  a  driver,  or  by  carelessness  in  any  way,  contributed  to 
the  accident,  the  jury  will  find  for  the  defendant 

^'6.  If  the  jury  find  that  horses  generally  are  not 
frightened  by  the  motor  engine  of  the  defendant,  and  that 
the  machine  was  operated  with  ordinary  and  usual  care  at 
the  time  of  the  accident,  they  will  find  for  defendant 

''If  the  jury  find  that  the  plaintiff's  horse,  while  yet  a 
considerable  distance  from  the  motor,  evinced  alarm  and  a 
tendency  to  be  frightened,  or  become  unmanageable,  then 
it  was  the  duty  of  the  plaintiff  to  have  turned  about  and 
to  have  done  all  she  could  to  have  avoided  the  accident;  and 
if  the  jury  find  that  the  plaintiff  did  not  do  so,  they  will 
find  for  the  defendant" 

The  fourth  was  correctly  refused.  Whether  Mrs.  Nich- 
ols' horse  was  fractious  or  skittish,  or  whether  she  was  a 
proper  driver,  were  proper  questions  for  the  jury  to  con* 
sider  in  determining  whether  Mrs.  Nichols  was  guilty  of 
contributory  negligence.  This  instruction  leaves  out  en*- 
tirely  the  element  of  negligence  on  the  part  of  the  transit 
company.  If  the  negligence  of  the  transit  company  was 
the  proximate  cause  of  Mrs.  Nichols'  injury,  the  fact  of  her 
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horse  being  fractious  or  skittish,  or  she  a  poor  driver,  would 
not  relieve  the  tiransit  company  from  liability. 

Again,  the  trial  judge  in  the  tenth  paragraph  of  his 
charge  to  the  jury  told  them  :  ^' If  you  should  find  from  the 
evidence  that  the  horse  driven  by  plaintiff  was  a  fractious  or 
skittish  horse,  or  that  the  plaintiff  was  not  a  proper  driver 
of  said  horse,  uien  plaintiff  would  be  guilty  of  negligence  in 
driving  the  horse  in  the  vicinity  of  the  motor  and  could 
not  recover/'  So  it  appears  that  the  transit  company  has 
had  the  benefit  of  the  instruction  which  it  claims  was  er- 
roneously refused.  Certainly  the  transit  company  was  not 
entitled  to  an  instruction  so  broad  as  the  one  that  was  given* 

As  to  instruction  No.  5,  asked  by  the  transit  company 
and  refused,  this  was  also  substantially  given  in  paragraph 
No.  10  of  the  court's  charge,  and  it  was  also  covered  by 
instruction  No.  7,  given  to  the  jury  at  the  request  of  the 
transit  company.  That  instruction  reads  as  follows :  ''If 
the  jury  find  that  plaintiff,  after  she  found  that  her^iorse 
was  alarmed  at  the  motor,  used  her  whip  or  otherwise  en- 
deavored to  force  her  horse  forward  towards  the  motor  and 
compelled  him  to  approach  the  object  that  frightened  him, 
such  conduct  is  negligence  on  plaintiff's  part,  and  they  will 
find  for  the  defendant.'' 

As  to  instruction  No.  6,  requested  by  the  transit  com- 
pany and  refused,  it  was  substantially  given  by  the  trial 
judge  in  the  latter  part  of  paragraph  No.  10  of  his  charge 
to  the  jury,  as  follows:  ''And  further,  if  you  should  find 
from  the  evidence  that  plaintiff's  horse,  while  yet  a  consid- 
erable distance  from  the  motor,  evinced  alarm  and  a  tend- 
ency to  be  frightened  and  threatened  accident,  then  it  was 
the  duty  of  the  plaintiff  to  turn  al)ont,  if  she  could  have 
done  so,  and  to  have  done  all  she  could  to  avoid  accident, 
or  all  that  a  reasonably  prudent  |)erson  would  have  done 
under  the  circumstances;  and  if  you  should  find  from  the 
evidence  that  the  plaintiff  did  not  do  so,  then  she  would 
be  guilty  of  such  contributory  negligenceas  would  prevent 
her  recovery." 
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Complaint  is  also  made  because  the  court  gave  to  the 
jury  the  following  instructiou:  ^'Whether  or  not  horses  are 
generally  frightened  by  motor  engine  of  the  defendant  is  a 
matter  that  you  may  take  into  consideration  in  determining 
the  negligence  of  the  defendant  in  causing  the  accident 
complained  of,  or  the  contributory  n^ligence  of  the  plaint- 
iff as  to  her  actions  in  the  vicinity  of  tiie  motor."  Suffice 
it  to  say^  that  there  was  no  error  in  the  giving  of  this  in- 
struction. 

The  transit  company  also  claims  that  the  court  erred  in 
giving  to  the  jury  the  following  instruction:  ^^3.  When 
a  plaintiff  through  the  negligence  of  defendant  is  placed  in 
a  situation  where  he  must  adopt  a  perilous  alternative^  or 
where  in  the  terror  of  an  emergency  for  which  he  is  not  re- 
sponsible he  acts  wildly  or  negligently  and  suffers  in  con- 
sequence, such  negligent  conduct  under  the  circumstances 
is  not  contributory  negligence,  for  the  reason  that  persons 
in  great  peril  are  not  to  be  required  to  exercise  all  that 
presence  of  mind  and  carefulness  that  are  justly  required 
of  a  careful  aud  prudent  mau  under  ordinary  circumstances.'' 
This  instruction  told  the  jury,  in  effect,  that  if  they  found 
that  Mrs.  Nichols,  while  placed  in  a  dangerous  situation 
through  the  trausit  company's  negligence,  was  frightened 
and  in  terror^  and  acted  carelessly  and  was  injured,  her  con- 
duct under  such  circumstance.^  was  not  contributory  negli- 
gence; as  a  person  in  great  peril  is  not  required  to  exercise 
the  care  demanded  of  a  careful  person  under  ordinary  cir- 
cumstances. 

'^A  choice  of  evils  may  often  be  all  that  is  left  to  a  man 
and  he  is  not  to  blame  if  he  chooses  one,  nor  if  he  chooses 
the  greater^  if  he  is  in  circumstances  of  difficulty  and  dan- 
ger at  the  time  and  compelled  to  decide  hurriedly."  {Oums 
V.  Chicago,  St.  P.  &  M.  R  Co,,  52  Wis.,  672;  Siepiat  v. 
Amot,  10  Mo.  App.,  197;  Wi/son  v.  Northern  P,  IL  Co,, 
26  Minn.,  278;   Ciiyler  v.  Decker,  20  Hun  [N.  Y.],  173.) 

"  When  one  is  placed  by  the  negligence  of  another  in  a 
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situation  of  peril,  his  attempt  to  escape  danger,  even  by 
doing  an  act  which  is  also  dangerous,  and  from  which  in- 
jury results,  is  not  contributory  negligence  such  as  will 
prevent  him  from  recovering  for  an  injury,  if  the  attempt 
was  one  such  as  a  [lerson  acting  with  ordinary  prudence 
might,  under  the  circumstances,  make.'^  {Cookv,  Parham^ 
24  Ala.,  21 ;  Karr  v.  Parka,  40  Cal.,  188 ;  Wed^  OUy 
Coal  Co.  V.  Healer,  84  111.,  126;  Chicago  &  A.  R.  Co.  v, 
Becker,  76  Id.,  25 ;  IVink  v.  PoUer,  17  Id.,  406 ;  Linne- 
han  V.  Sampson,  126  Mass.,  506;  Pennsylvania  R.  Co.  v. 
Werner,  89  Pa.  St.,  59 ;  Wilson  v.  Northern  P.  R.  Co.,  26 
Minn.,  278 ;  Stokes  v.  SaUonstall,  13  Pet.  [U.  S.],  181 ;  Stick- 
ney  ©.  Maidstone,  30  Vt,  738 ;  Page  v.  Buckeport,  64  Me., 
51.)  And  this  is  the  rule,  though  a  person  would  not  have 
been  injured  had  he  not  made  an  attempt  to  escape  the 
threatened  danger.  {Iron  R.  Co.  v.  Mowery,  36  O.  St., 
418;  WUscm  v.  Northern  P.  R.  Co.,  26  Minn.,  278; 
SchuUz  V.  Chicago  &  N.  W.  R.  Co.,  44  Wis.,  638 ;  Oumz  v. 
Chicago,  St.  P.  <b  M.  R.  Co.,  52  Id.,  672.) 

When  the  accident  occurred  Mrs.  Nichols  and  the  transit 
company's  engine  were  approaching  one  another,  and  the 
eontention  of  the  transit  company  is  that  Mrs.  Nichols  should 
have  turned  about  and  made  an  effort  to  escape,  and  in  not 
doing  so  she  was  guilty  of  contributory  negligence.  The 
evidence  is  that  on  one  side  of  the  street  stones  were  piled 
np  for  curbing  purposes,  and  she  could  not  turn  on  that 
side.  To  turn  the  other  way  she  would  have  to  cross  the 
street  railway  track  in  front  of  the  coming  locomotive; 
that  she  was  frightened;  her  horse  terrified  and  practically 
unmanageable;  had  she  attempted  to  cross  the  track  and 
been  struck  when  crossing,  that  would  have  been  alleged 
here  as  contributory  negligence.  She  may  not  have  chosen 
the  wiser  or  safer  course.  The  trial  judge  told  the  jury,  "if 
you  should  find  that  plaintiff's  horse,  while  yet  a  consider- 
able distance  from  the  motor,  evince<l  alarm  and  a  tendency 
to  be  frightened  and  threatened  accident,  then  it  was  the 
25 
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dutj  of  the  plaintiff  to  turn  about,  if  she  could  have  done 
80,  and  to  have  done  all  she  could  to  avoid  accident,  or 
all  that  a  reasonably  prudent  person  would  have  done  under 
the  circumstances;  and  if  you  should  find  from  the  evi- 
dence that  the  plaintiff  did  not  do  so,  then  she  would  be 
guilty  of  such  contributory  negligence  as  would  prevent 
her  recovery."  The  instruction  complained  of  then,  while 
not  very  happily  expressed,  stated  the  law  correctly,  and 
was  properly  given,  in  view  of  paragraph  No.  10  of  the 
charge  of  the  trial  judge. 

The  transit  company  insists  that  the  verdict  of  the  jury 
is  not  supported  by  the  evidence,  and  this  assumption  ia 
based  on  the  contention  that  the  evidence  shows  no  neg- 
ligence on  the  part  of  the  company.  The  grounds  of  n^- 
ligence  charged  to  the  transit  company  by  Mrs.  Nichols 
in  her  petition  were  that  it  operated  its  street  railway  by 
running  a  steam  engine  on  its  tracks  through  a  populous 
part  of  the  city  of  Lincoln,  and  on  the  streets  in  which 
there  was  constant  travel  of  vehicles  drawn  by  horses,  and 
that  said  steam  engine  was  of  itself  frightful  to  horses,, 
and  that  on  the  day  of  the  accident  the  transit  company 
negligently  and  carelessly,  and  without  warning,  ran  the 
engine  in  the  immediate  vicinity  of  herself  and  horse^ 
and  so  friglitened  the  latter  that  he  became  unmanageable^ 
upset  her  buggy,  and  injured  her.  The  transit  company  in 
its  answer  said:  '^Denies  that  its  character  of  machinery 
is  frightful  to  horses;  denies  that  on  July  5,  1890,  it 
negligently  or  carelessly  ran  its  motor,  and  denies  that  it 
wrongfully,  negligently,  or  carelessly,  an<l  without  warning, 
ran  its  engine  to  the  vicinity  where  plaintiff  was  driving, 
or  that  her  horse  became  frightened,  scared,  or  unmanage- 
able." 

Here,  then,  we  have  made  these  issues:  Whether  the 
transit  company's  steam  engine  was  frightful  to  horses; 
whether  it  was  negligent  to  use  said  steam  engine  on  its 
tracks  through  a  populous  city,  and  on  much  traveled 
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Btree(S|  and  whether  the  transit  oompany's  servants  in  charge 
of  the  engine  and  cars  at  the  time  of  the  accident,  were 
guilty  of  negligence  in  their  management  of  the  locomo- 
tive.    There  is  evidence  in  the  record  tending  to  support 
the  allegations  that  the  engine,  with  its  smoke  and  steam 
and  noise,  was  frightful  to  horses.     There  was  evidence  that 
at  the  time  of  the  accident  ihe  engine  was  running  fast  and 
puffing  smoke;  that  the  persons  on  the  engine  saw  Mrs. 
Nichols  when  some  distance  away;  saw  that  her  horse  was 
frightened;  that  the  engine  ran  within  ten  feet  of  her  horse 
before  the  buggy  was  upset;  that  the  engine  ran  so  close 
to  her  she  could  not  turn  and  get  away.     Of  course,  the 
evidence  on  nearly  all  these  points  was  conflicting.     It  was 
a  question  for  the  jury  to  determine.     The  law  has  not 
clothed  this  court  with  authority  to  find  conclusions  of  fact 
ID  cases  of  this  character.     It  is  not  necessary  to  the  sup- 
port of  the  judgment  in  this  case  that  we  should  decide 
that  the  using  of  steam  engines  by  the  transit  company  in 
the  operation  of  its  street  railway  was  negligence  of  itself, 
but  we  have  an  abiding  conviction  that  it  was.     Here  was 
a  large  and  populous  commercial  city  whose  streets  were 
const antly  filled   with  persons  on  horseback,  in  buggies, 
wagons,  and  carriages;  men,  women,  and  even  little  chil- 
dren were  using  these  streets  for  business,  pleasure,  or  rec- 
reation.     A  corporation  or  individual  who  would  put  a 
steam  engine  on  a  street  railway  in  such  streets  must  have 
done  so  with  a  reckless  disregard  and  an  utter  contempt 
for  the  lives  and  limbs  of  human  beings.    An  examination 
of  the  charter  of  the  transit  company  does  not  disclose  any 
authority  for  propelling  its  street  cars  by  steam,  and  it  is 
doubtful  if  any  such  authority  was  conferred  by  that  in- 
strument, and  if  it  was,  the  company's  franchise  would  not 
excuse  it  from  liability  for  injuries  caused  by  its  negligence, 
whether  such  n^ligence  consisted  in  the  mismanagement  of 
its  roads  and  cars,  or  in  the  character  of  the  niotive  power 
employed. 
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The  judgment  of  the  district  court  was  right  and  the 

same  is 

Affirmed. 


Th£  other  commissioners  concur. 
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Henby  Tbumble  et  Aii.  y.  Mabtha  Tbumblb  bt  al. 

Filed  Juns  29, 16d3.    No.  612a 

1.  Constitutional  Law:  Descent:  Statutes:  Acts  CoNTAnr- 
INO  More  Than  One  Subject.  Chapter  67,  Seflsion  Laws 
of  1889,  providing  for  the  descent  of  real  property  and  the  dia- 
tribotion  of  personal  property  of  intestates,  the  disposition  of 
homesteads  of  intestates,  the  barring  of  an  insane  wife's  interest 
in  the  lands  of  her  husband  by  deed  of  her  gnardian,  and  the 
abolition  of  the  estates  of  dower  and  curtesy,  is  void,  becanse  it 
contains  more  than  one  subject. 

%  :  Statutes:  Title.    It  is  also  void  becanse  its  object  la  not 

expressed  in  its  title,  and  becanse  it  is  in  effect  amendatory  of 
other  acts  which  it  does  not  contain. 


:  ;  Amendment.    Under  the  title  of  an  act  to  amend 

a  certain  other  act  no  amendment  can  be  enacted  which  ia  not 
germane  to  the  subject  of  the  original  act. 

: :  When  Partial  Invalidity  Renders  Whole 


Act  Void.  When  portions  of  an  act  are  invalid  becanse  not 
within  the  title,  the  whole  act  must  be  declared  void  if  it  is 
apparent  from  an  inspection  of  the  act  itself  that  the  invalid 
portions  formed  an  inducement  to  its  passage. 

Errob  from  the  district  court  of  Lancaster  countj. 
Tried  below  before  Strode,  J. 

ReeBe  &  OUkeaoUy  for  plaintiffs  in  error: 

When  an  act  is  valid  in  part  and  invalid  in  part,  and  it 
appears  that  the  invalid  part  was  the  inducement  for  the 
enactment  of  the  valid  part,  the  whole  enactment  must  be 
treated  as  void.  (Cooley,  Constitutional  Limitations,  147 ; 


You  37]  JANUARY  TEEM,  1893.  341 


Trumble  t.  Trnmble. 


State  V.  Lancaster  County ,  6  Neb.,  485;  Ex  parte  Thomor- 
son,  16  Id.,  238;  State  v.  Lancaster  County^  17  Id.,  85.) 
The  act  contains  more  than  one  subject,  and  is  invalid 
under  the  constitutional  provision  that  no  bill  shall  con- 
tain more  than  one  subject.  (Constitution  Nebraska,  art  3, 
sea  11;  White  ©.  City  of  lAncoln,  5  Neb.,  505;  People  v» 
Mahaney,  13  Mich.,  494.)  Dower  and  estates  derived  by 
inheritance  are  each  distinct  subjects.  (Sutherland  v.  Suth- 
erland, 69  111.,  481 ;  Rawson  v.  Rawson,  52  Id.,  69.)  The 
act  is  broader  than  its  title,  and  is  therefore  invalid  under 
the  constitutional  provision  that  the  subject  of  every  bill 
shall  be  clearly  expressed  in  its  title.  (Constitution  Ne- 
braska, art.  3,  sec.  11 ;  State  v.  Lancaster  County,  6  Neb., 
485;  Burlington  &  Jf.  i2.  i2.  Co.  i;.  Saunders  County,  9  Id., 
611;  Qiy  of  Tecumseh  v.  Phillips,  5  Id.,  305;  Miller  p. 
Eurford,  11  Id.,  381 ;  State  v.  Pierce  County,  10  Id.,  477; 
State  o.  Lancaster  County,  17  Id.,  87 ;  Touaalin  v.  Omaha, 
25  Id.,  817;  Messenger  v.  State,  25  Id.,  676;  Cooley, 
Constitutional  Limitations,  147.)  The  act,  both  directly 
and  by  implication,  amends  several  sections  of  the  acts  re- 
lating to  wills,  dower,  curtesy,  and  married  women,  with* 
out  repealing  said  sections  and  re-enacting  them  entire,  and 
is  therefore  invalid  under  the  constitutional  provision 
'*  that  no  law  shall  be  amended  unless  the  new  act  contains 
the  section  or  sections  so  amended,  and  the  section  or 
sections  so  amended  shall  be  repealed.''  (Constitution 
Nebraska,  art  3,  sec.  11 ;  People  v.  McCallum,  1  Neb.,  182 ; 
SmaUs  V.  White,  4  Id.,  353;  Bale  v.  Christy,  8  Id.,  264; 
Sovereign  v.  State,  7  Id.,  412 ;  State  v.  Corner,  22  Id.,  266 ; 
Strickleit  v.  State,  31  Id.,  674). 

/.  E.  Philpott,  contra. 

Irvine,  C. 

Martha  Trumble  filed  her  petition  in  the  county  court  of 
Lancaster  county  setting  forth  that  she  was  the  widow  of 
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William  Trumble,  deceased^  and  that  the  other  parties  to 
this  action  were  his  children  and  grandchildren ;  that  he 
died  seized  of  certain  real  estate,  one  tract  whereof  was  a 
homestead ;  that  he  left  a  will  to  the  terms  of  which  she 
never  at  any  time  consented,  and  praying  that  there  might 
he  set  off  to  her  one-third  of  all  said  real  estate,  and  her 
homestead  interest  in  the  particular  tract  referred  to.  Upon 
the  hearing  of  the  case  a  decree  was  rendered  in  accordance 
with  the  prayer  of  the  petition.  An  appeal  was  taken  to 
the  district  court  where  a  similar  decree  was  rendered.  To 
reverse  this  decree  certain  of  the  children  bring  these  pro- 
ceedings in  error. 

Under  the  pleadings  and  proof  the  decrees  of  the  county 
and  district  courts  were  right  if  the  act  of  the  legislature 
approved  March  29,  1889,  Session  Laws  of  1889,  chapter 
57,  ts  a  valid  legislative  enactment.  The  plaintiffs  in  error 
urge  that  the  act  in  question  violates  article  3,  section  1 1,  of 
the  constitution,  which  provides  that  ^'  No  bill  shall  contain 
more  than  one  subject  and  the  same  shall  be  clearly  expressed 
in  its  title,  and  no  law  shall  be  amended  unless  the  new 
aot  contains  the  section  or  sections  so  amended,  and  the  sec- 
tion or  sections  so  amended  shall  be  repealed.^'  They  further 
contend  that  the  act  violates  section  3  of  the  bill  of  rights, 
^providing  that ''  No  person  shall  be  deprived  of  life,  libertji 
or  property  without  due  process  of  law."  The  title  of  the 
act  is  as  follows :  ^'An  aot  to  amend  section  thirty  (30)  and 
one  hundred  and  seventy-six  (176)  of  chapter  twenty-three 
-(23)  of  the  Compiled  Statutes  of  the  state  of  Nebraska  of 
1887,  entitled  'Decedents,'  and  to  repeal  said  original  sec^ 
tions,  and  to  repeal  sections  one(l),  two  (2),  three  (3),  four 
(4),  five  (5),  six  (6),  seven  (7),  eight  (8),  nine  (9),  ten  (10), 
eleven  (11),  twelve  (12),  thirteen  (13),  fourteen  (14),  fifteen 
(15),  sixteen  (16),  seventeen  (17),  eighteen  (18),  nineteen 
(19),  twenty  (20),  twenty-one  (21),  twenty-two  (22),  twenty- 
three  (23),  twenty-four  (24),  twenty-five  (25),  twenty-six 
(26),  twenty-seven  (27),  twenty-eight  (28),  twenty-nine  (29) 
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of  chapter  twenty-three  (23)  of  the  Compiled  Statutes  of 
Nebraska  of  1887,  and  section  seventeen  (17)  of  chapter 
thirty-six  (36)  of  the  Compiled  Statutes  of  Nebraska  of 
1887,  entitled  ^nomesteads/  and  all  acts  and  parts  of  acts 
in  conflict  herewith.''  The  third  section  of  the  act  repeals 
the  sections  named  in  the  title.  Of  these,  sections  1  to  28 
inclusive  of  chapter  23  provided  for  dower,  the  barring  and 
assignment  thereof,  and  various  details  connected  therewith ; 
section  29  provided  for  estates  by  curtesy ;  section  30  pro- 
vided for  the  descent  of  real  estate  of  intestates;  section  176 
provided  for  the  distribution  of  personal  property;  while 
section  17  of  chapter  36  related  to  the  succession  of  home- 
steads, providing  that  on  the  death  of  the  person  from  whose 
property  it  was  selected  it  should  vest  in  the  survivor  for 
life  with  remainder  to  the  heirs  of  the  decedent,  subject  to 
his  power  of  disposing  of  such  remainder  by  will,  and  fur- 
ther exempted  such  homestead  from  the  payment  of  debts 
contracted  by  the  decedent.  The  first  section  of  the  act  of 
1889  provides  that  section  30  shall  be  ''Amended  to  read  as 
follows.''  Then  follows  section  30,  as  amended,  which  in  its 
first  portion  enacts  a  new  order  of  descent  of  real  estate  of 
intestates.  It  then  proceeds  to  provide  an  entirely  new  law 
for  the  disposition  of  homesteads,  containing  among  other 
things  provisions  whereby  the  homestead  shall  be  appraised 
upon  proceedings  instituted  by  the  county  judge,  and  that 
after  deducting  incumbrances,  if  the  residue  do  not  exceed 
one  thousand  dollars,  the  homestead  shall  descend  to  the 
widow  subject  to  the  incumbrances.  If  there  be  a  residue 
after  deducting  incumbrances  and  the  one  thousand  dollars 
it  shall  descend  as  provided  in  the  act.  The  widow 
may  elect  to  retain  the  homestead  by  paying  the  shares  de- 
scending to  other  heirs,  and  if  she  do  npt  so  elect,  the 
property  shall  be  sold  in  a  peculiar  manner  provided  by 
the  act,  and  the  proceeds  of  the  sale  distributed.  The  sec- 
tion then  proceeds  to  declare  that  the  widow's  share  cannot 
be  affected  by  any  will  of  her  husband  unless  she  consent 
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thereto  in  writing  within  thirty  days  afler  his  will  has 
been  left  with  the  county  judge  for  probate,  and  she  ad- 
vised of  its  contents  by  a  ceriitied  copy  served  on  her  by 
personal  service  and  her  consent  filed  with  the  county 
judge.  The  section  next  provides  that  all  provisions  made 
in  the  act  in  regard  to  a  widow  of  a  deceased  husband 
shall  be  applicable  to  the  surviving  husband  of  a  deceased 
wife;  then  that  the  widow  shall  be  entitled  to  her  'Mis-^ 
tributive  shares"  of  all  lands  whereof  the  husband  was 
seized  of  an  estate  of  inheritance  at  any  time  during  the 
marriage,  unless  she  join  in  a  deed  of  conveyance  or  is 
otherwise  lawfully  barred.  Next  follows  a  provision  that 
if  the  wife  be  insane  she  may  be  barred  of  her  interest  in 
her  husband's  real  estate  at  any  time  during  the  life  of  the 
husband  by  deed  of  her  guardian.  The  section  concludes 
with  a  sentence  abolishing  the  estates  of  dower  and  curtesy. 

Section  2  of  the  act  amends  section  176  of  cha]>ter  23, 
Compiled  Statutes,  by  providing  a  new  order  of  distribu- 
tion of  personal  property. 

Is  this  act  within  the  inhibition  of  that  clause  of  the 
constitution  providing  that  no  bill  shall  contain  more  than 
one  subject?  This  question  is  in  most  cases  surrounded 
with  difficulty.  As  was  said  in  Kansas  CUy  &  0,  R.  Co. 
V.  Frey,  30  Neb.,  790,  this  clause  of  the  constitution  '^was 
never  designed  to  place  the  legislature  in  a  straight  jacket 
and  prevent  it  from  passing  laws  having  but  one  object 
under  an  appropriate  title."  Provided  the  object  of  the 
law  be  single  the  whole  law  may  be  embraced  in  a  single 
enactment,  although  it  may  require  any  number  of  details 
to  accomplish  the  object.  The  purpose  of  the  constitu- 
tional inhibition  upon  the  other  hand  was  to  require  each 
proposed  measure  to  stand  upon  Its  own  merits,  and  to 
apprise  the  members  of  the  legislature  of  the  purpose  of 
the  act  when  called  upon  to  support  or  oppose  it,  and  per- 
haps a  still  stronger  purpose  was  to  prohibit  the  joining  of 
several  measures  in  one  act  in  order  to  combine  the  friends 
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of  eadi  measare  and  pass  the  bill  as  a  whole,  where  probably 
a  majority  could  not  be  procured  in  favor  of  auy  one  of 
its  different  objects.  {Kansas  City  &  0.  22.  Co.  v.  Frey, 
supra.)  Examining  the  act  in  the  light  of  this  purpose 
we  think  that  it  is  within  the  constitutional  inhibition. 
While  all  of  its  provisions  are  connected  in  some  sense 
with  one  another,  the  connection  is  in  some  cases  very  re- 
mote. The  descent  of  real  property  and  the  distribution 
of  personalty  of  an  intestate  might  perhaps  well  be  pro- 
vided for  by  a  single  statute  under  an  appropriate  title. 
The  disposition  of  an  intestate's  homestead  might,  in  the 
same  way,  be  connected  with  the  descent  of  his  other  realty. 
Perhaps  even  the  subjects  of  dower  and  curtesy  might  fall 
within  the  same  legislative  object  as  the  descent  of  lands. 
By  a  somewhat  chain-like  process  it  might  be  argued  that 
provisions  for  barring  dower  during  the  lifetime  of  the 
husband  might  be  embraced  in  any  act  relating  to  dower, 
and  that  in  an  act  relating  to  barring  dower  the  guardian 
of  an  insane  wife  might  be  authorized  to  convey  such 
wife*s  inchoate  estate  of  dower.  But  the  affairs  of  man- 
kind are  so  interwoven  that  by  similar  reasoning  a  single 
statute  proceeding  step  by  step  might  be  made  to  embrace 
the  whole  body  of  the  law.  We  cannot  conceive  how  the 
descent  of  an  intestate's  land  can,  under  the  constitution,  be 
properly  coupled  with  provisions  granting  to  the  guardian 
of  an  insane  wife  the  power  to  convey  her  prospective  in- 
terest during  her  husband's  lifetime,  nor  can  we  see  how 
such  a  statute  of  descents  and  a  law  attaching  new  requi- 
sites to  the  validity  of  a  will  can  be  said  to  embrace  a 
single  legislative  object.  These  subjects,  while  remotely 
related,  are  not  necessarily  interdependent,  and  cannot  be 
said  to  combine  into  a  single  subject  of  legislation. 

In  Smails  v.  White,  4  Neb.,  353,  it  is  plainly  intimated 
that  the  court  considered  a  law  fixing  the  time  of  taking  ap- 
peals and  also  providing  for  the  filing  of  pleadings  in  the  ap- 
pellate court  as  embracing  two  subjects.     So  in  State,  er 
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rel.  Jones,  v.  Lancaster  County,  6  Neb,,  474,  aii  act  provid- 
ing for  township  organization  was  held  void  in  ioto  because 
embracing  in  addition  to  that  subject  provisions  for  county 
government  In  Slate  v.  Lancaster  County,  17  Neb.,  85, 
a  provision  in  an  amendatory  act  repealing  an  act  not  oon« 
uected  with  the  subject  of  the  amendment  was  declared 
void.  The  whole  matter  was  as  closely  connected  as  in  the 
<aise  at  bar. 

We  are  even  more  clearly  convinced  that  the  subject,  or 
rather  subjects,  of  the  act  are  not  clearly  expressed  in  its 
title  as  the  constitution  requires.  So  far  as  that  portion  of 
the  title  which  designates  the  sections  repealed  is  concerned 
it  simply  indicates  the  intention  of  the  legislature  to  repeal 
the  existing  laws  upon  the  subjects  treated  in  those  sections 
4ind  not  to  enact  new  laws  in  their  atead.  So  far  as  the 
title  designates  sections  amended  it  indicates  merely  an  in- 
tention to  amend  the  law  relating  to  the  descent  of  real 
estate,  and  the  distribution  of  personal  estate  of  intestates, 
those  being  the  only  subjects  treated  in  the  amended  sections. 

In  City  of  Tecunineh  v.  Phillips,  6  Neb.,  305,  and  ia 
White  V.  Lincoln,  5  Neb.,  505,  an  act  was  declared  uncon- 
stitutional which  by  its  title  purported  to  amend  the  law 
incorporating  cities  of  the  second  class  and  also  to  legalize 
certain  taxes.  The  oifeiisive  provision  puri>orted  to  legal- 
ize and  confirm  the  expenditure  of  certain  license  moneys 
already  collected.     This  was  held  not  to  be  within  the  title. 

In  Burlington  A  M.  R.  R,  Co.  v.  Saunders  County,  9 
Neb.,  507,  this  court  held  unconstitutional  a  provision  in 
an  act  making  it  the  duty  of  commissioners  to  levy  taxes 
to  pay  certain  bonds  because  the  title  to  the  act  was  '^An 
act  to  amend  an  act  to  provide  for  the  registration  of  pre- 
cinct or  township,  and  school  district  bonds."  The  act 
amended  contained  nothing  in  regard  to  the  payment  of 
the  bonds,  and  the  provision  on  that  subject  in  the  amend- 
ing act  was  declared  void  because  not  germane  to  the  act 
amended,  and  so  not  within  the  title. 
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The  following  cases  also  establish  the  rnlethat  under  the 
title  of  ''  acts  to  amend  '^  other  acts  no  matter  can  be  in- 
troduced by  the  amendment  which  is  not  germane  to  the 
original  act :  Miller  v,  Hurford,  1 1  Neb.,  377 ;  State  v. 
Pierce  County,  10  Id.,  476.  The  act  in  question  yiolatea 
this  rule  by  introducing  provisions  in  the  nature  of  substi- 
tates  for  nearly  every  one  of  the  repealed  sections,  under 
color  of  an  amendment  of  section  30,  which  before  the 
amendment  related  to  but  one  of  those  subjects.  Nor  can 
the  legislature  in  an  act  purporting  to  merely  amend  one 
law  enact  measures  which  in  effect  amend  or  repeal  other 
laws  not  referred  to  in  the  title  or  in  the  act  itself.  To  do 
80  violates  the  constitutional  provision  that  the  amending 
act  shall  '^ contain  "  the  section  or  sections  amended.  (Smails 
9.  White,  4  Neb.,  353 ;  Sovereign  v.  State,  7  Id.,  409 ; 
State  V.  Lancaster  County,  17  Id.,  85 ;  Touzalin  v.  Omaha, 
25  Id.,  817  ;  Holmberg  v.  Hauck,  16  Id.,  337 ;  Foxworthy 
r.  City  of  Hastings,  23  Id.,  772;  Stricklett  v.  State,  31  Id^ 
€74.)  This  act  violates  this  rule  by  affecting  the  law  in 
regard  to  wills,  that  regulating  the  powers  and  duties  of 
guardians,  and  probably  also  the  married  woman's  act 

The  law  being  unconstitutional  for  the  reasons  above 
stated,  the  next  question  presented  is  whether  it  must  be 
declared  void  altogether,  or  whether,  by  eliminating  the  ob- 
jectionable provisions,  it  may  be  allowed  to  stand,  in  so  far 
as  it  is  single  in  its  purpose  and  germane  to  its  title.  The 
rule  upon  this  subject  is  stated  in  State  v.  Lancaster  County, 
6  Neb.,  474,  and  in  a  case  of  the  same  title,  17  Neb.,  86. 
In  the  latter  case  the  court  says,  in  an  opinion  by  the  pres- 
ent chief  justice,  that  where  the  act  itself  includes  two  dis- 
tinct subjects  the  whole  act  must  be  treated  as  void,  from 
the  manifest  impossibility  of  choosing  between  the  two; 
hot  that  this  rule  applies  only  in  those  cases  where  it  is  im- 
possible from  an  ins()ection  of  the  act  itself  to  determine 
which  part  is  void  and  which  valid.  When  this  can  be' 
done  the  rule  does  not  apply,  unless  it  shall  appear  that  the 
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iuvalid  portion  was  designed  as  an  inducement  to  pass  the 
valid,  so  that  the  whole,  taken  together^  will  warrant  the 
belief  that  the  legislature  would  not  have  passed  the  valid 
part  alone.  Applying  this  rule  to  the  case  at  bar  we  can- 
not see  how  it  is  possible  to  sustain  any  portion  of  the  act. 
Some  of  the  subjects  treated  are  so  diiTerent  in  their  na- 
ture that  we  cannot  say  which  operated  upon  the  minds  of 
the  legislators  to  induce  the  passage  of  the  act.  The  nature 
of  the  provisions  in  regard  to  the  descent  of  real  property 
is  such  that  the  legislature  would  certainly  not  have  ap- 
proved them  in  the  absence  of  an  amendment  of  the  laws 
relating  to  dower  and  curtesy.  That  portion  of  the  act 
which  provides  for  the  distribution  of  personal  property  is 
manifestly  framed  with  the  view  of  supplementing  the  pro- 
visions in  regard  to  descent  and  the  disposition  of  home- 
steads. 

We  are  fully  conscious  of  the  importance  of  the  princi- 
ple which  forbids  the  courts  to  declare  a  statute  unconsti- 
tutional where  any  substantial  doubt  exists ;  but  we  have 
no  doubts  in  this  ease.  The  act  is  upon  its  face  clearly  vi- 
olative of  several  constitutional  provisions.  To  sustain  it 
would  be  to  invite  their  disregard  in  the  future,  if  not  to 
countenance  the  practice  suggestively  designated  as  ''log- 
rolling.'' In  such  a  case  the  duty  of  the  court  to  set  aside 
an  act  is  as  clear  as  its  duty  generally  to  presume  the  valid- 
ity of  statutes,  and  no  considerations  based  upon  the  im- 
portance of  interests  affected  can  discharge  the  courts  from 
performing  such  duty.  In  this  connection,  however,  it 
may  be  well  to  call  attention  to  the  fact  that  this  is  a  direct 
proceeding  to  administer  an  open  estate,  and  that  we  are 
not  deciding  that  titles  heretofore  derived  under  decrees 
made  in  pursuance  of  the  act  in  question  can  be  disturbed 
by  any  collateral  proceedings, 

A  learned  and  able  argument  was  made  upon  the  propo- 
sition that  the  act  provided  for  a  taking  of  property  with- 
out due  process  of  law,  first,  because  of  its  provisions  au- 
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thorizing  the  Bale  of  homesteads  without  providing  for 
notice  to  or  a  hearing  of  parties  interested,  aud^  secondly, 
because  it  undertook  to  abolish  existing  inchoate  estates  of 
dower  and  curtesy.  The  conclusions  reached  upon  other 
aspects  of  the  case  render  a  decision  of  this  question  un- 
necessary. 

The  judgment  of  the  district  court  is  reversed  and  the 
case  remanded  with  directions  to  proceed  in  accordance  with 
the  law  as  it  existed  prior  to  the  passage  of  the  act  of  1889»' 


Bevebsed  and  bemanded. 


The  other  commissioners  concur. 


BuBTON  Babnett  y.  Thomas  H.  Pbatt. 

FiLKD  Juki  29,1893.    No.  612a 

L  Action  by  Third  Person  on  Promise  to  Another  for  His 
Benefit :  Plbadimq.  A  brought  suit  agaiDst  B^  allegiDg  that  C 
was  indebted  to  A  for  wages;  that  B  purchased  C's  business,  oat 
of  which  the  debt  arose,  and  in  part  consideration  agreed  to  paj 
C's  debt  to  A;  that  this  agreement  was  omitted  from  ao  Instni- 
ment  in  the  form  of  a  receipt  set  out  in  the  petition,  and  con- 
taining other  terms  of  the  transfer,  and  that  the  omission  was 
to  prevent  a  third  person  from  learning  of  the  promisOi  Eddf 
That  the  petition  stated  a  cause  of  action. 


% 


:  Pabol  Evidence:  Stipulation  Omitted  fbom  Wbtn 

IKG  BY  Agreement.  8aeh  a  promise,  omitted  from  a  written 
agreement,  may  be  proved  by  parol  where  the  promisee  was  in* 
dnoed  to  execute  the  writing  on  the  faith  of  the  oral  promise. 


Statute  of  Fbauds.    Such  •  promiaa 
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is  not  within  the  statute  of  fhiuds. 


Erbor  from  the  district  court  of  Lancaster  count7. 
Tried  beloW'  before  Tibbets,  J. 
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Thomaa  C,  Mungery  for  plaintiff  in  error. 
JL  A.  Marshall  and  /.  L.  Caldwdl,  corUnu 

Ibyine,  C. 

This  action  was  began  by  the  plaintiff  in  error  against  the 
defendant  in  error  in  the  district  court  of  Lancaster  county. 
The  petition  alleges,  in  substance,  that  the  plaintiff  had 
been  in  the  employ  of  one  William  J.  Pratt,  as  a  laborer 
in  his  livery  stable,  and  that  about  September  26,  1890, 
William  J.  Pratt  was  indebted  to  plaintiff  for  wages  in  the 
sum  of  $125.93;  that  about  that  date  William  J.  Pratt 
sold  said  livery  stable  to  the  defendant,  who,  in  part  owi- 
sideration  t)f  said  purchase,  agreed  with  William  J.  Pratt 
that  he  would  pay  to  the  plaintiff  said  debt;  that  at  the 
time  of  the  sale  there  was  executed  by  William  J.  Pratt  an 
instrument  in  writing  as  follows: 

*'  Received  from  Thomas  Pratt  three  hundred  and  fifty 
dollars,  cash  in  hand,  and  said  Pratt  also  agrees  to  pay  C. 
L.  Hooper  one  hundred  and  fifty  dollars  on  note,  and  ac, 
also  $1,450  per  mem.  of  mortgages  now  on  file,  in  all 
making  $1,950,  for  the  following  property,  to-wit:  Four- 
teen head  of  horses,  six  buggies,  two  carriages,  two  hacks, 
two  sleiglis,  four  single  harnesses,  six  sets  double  harnesses, 
all  whips  and  robes,  one  farm  wagon,  all  hay  now  in  barn, 
everything  belonging  to  me  now  in  livery  bam,  No.  1624  O 
street,  in  city  of  Lincoln ;  also  all  leas&s  and  insurance  that 
I  hereby  assign  to  said  Pratt ;  also  all  hay  in  said  barn, 
this  being  a  receipt  in  full  for  all  the  a1>ove  property. 

"  W.  J.  Pkatt." 

The  petition  further  alleges  that  at  the  time  of  the  exe- 
cution of  the  writing  the  defendant  called  William  J.  Pratt 
aside  and  requested  that  no  mention  should  be  made  in 
said  writing  about  the  payment  by  defendant  of  said 
amount  to  plaintiff,  because  one  Hooi)er,  who  was  present 
and  who  furnished  the  defendant  with  the  purqjbase  money. 
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was  unwilling  and  objected  to  such  a  bargain^  and  it  W9» 
then  and  therefore  agreed  by  and  between  said  William  J. 
Pratt  and  Thomas  H.  Pratt  that  this  portion  of  the  agree- 
ment should  not  be  stated  in  this  writing.  The  petition 
asked  judgment  against  the  defendant  in  the  sum  named. 

Upon  the  trial  the  plaintiff  called  William  J.  Pratt  as  a 
witness,  whereupon  the  defendant  objected  to  the  introduo- 
tion  of  any  evidence  to  varj,  change,  or  contradict  the  terms 
of  the  written  contract  pleaded,  and  also  objected  to  the  in- 
troduction of  any  evidence,  for  the  reason  that  the  petition 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action* 
The  plaintiff  then  offered  to  prove  by  the  witness,  substan- 
tially, the  matters  set  out  in  the  petition ;  with  the  addi- 
tional offer  to  prove  that  witness  agreed  to  sign  the  written 
instrument,  only  upon  condition  that  defendant  should  pay 
plaintiff.  The  objections  were  sustained  and  a  verdict  di- 
rected for  defendant. 

By  the  case  of  Shamp  v.  Meyer,  20  Neb.,  223,  it  is  set- 
tled that  where  one  makes  a  promise  to  another  for  the 
benefit  of  a  third  person,  such  third  person  may  maintain 
an  action  upon  the  promise,  though  the  consideration  does 
not  move  directly  from  him.  That  case  is  in  line  with  the 
great  weight  of  American  authority  to  the  effect  that  the 
person  for  whose  benefit  a  promise  is  made  may  sue  jipon  thai 
promise,  although  not  a  party  to  the  consideration.  The 
purpose  of  the  American  rule  seems  to  have  been  largely  to 
avoid  circuity  of  action.  It  may  probably  be  assumed 
that  in  order  to  permit  such  third  person  to  sue,  the  con- 
tract must  be  one  which  might  be  enforced  between  the 
immediate  parties  thereto;  in  fact,  many  of  the  cases  state 
the  rule  in  these  terms. 

Upon  this  theory  the  defendant  contends  that  the  plainU 
iff  cannot  maintain  this  action  because  of  the  rule  forbid- 
ding parol  evidence  to  change,  add  to,  or  contradict  the 
terms  of  a  written  agreement.  We  cannot  regard  the  in- 
strument referred  to  in  the  petition  as  a  contract  complete 
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in  itself.  It  purports  only  to  be  a  receipt.  It  is  signed 
only  by  W.  J.  Pratt,  and  not  by  the  party  assuming  these 
obligations,  and  its  whole  effect  is  that  of  an  informal 
memorandum,  and  not  the  expression  of  a  complete  con- 
tract. Further,  it  is  settled  by  a  considerable  line  of 
authority  that  where  the  execution  of  a  written  agreement 
has  been  induced  upon  the  faith  of  an  oral  stipulation  made 
at  the  time,  but  omitted  from  the  written  agreement, 
though  not  by  accident  ojr  mistake,  parol  evidence  of  the 
oral  stipulation  is  admissible,  although  it  may  add  to  or 
contradict  the  terms  of  the  written  instrument.  Among 
the  cases  establishing  this  principle  are:  Chopin  v.  Dob- 
son,  78  N.  Y.,  74;  Ferguson  v.  Rafferty,  128  Pa.  St.,  337. 
The  same  doctrine  substantially  has  been  adopted  by  this 
court.  {Nonnan  v.  Waiie,  30  Neb.,  302.)  It  will  be  ob- 
served that  the  allegations  of  the  petition  and  the  evidence 
offered  brought  the  case  strictly  within  this  rule. 

While  the  point  is  not  urged  in  the  briefs,  it  might  be, 
with  considerable  force,  argued  that  the  promise  sued  on  is 
within  the  statute  of  frauds,  as  being  a  promise  to  answer 
for  the  debt  of  another.  The  case  of  Shamp  v.  Meyer ,  al- 
ready cited,  does  not  settle  this  question,  for  in  that  case  the 
promise  was  for  the  benefit  of  the  debtor  and  not  the 
creditor.  While  a  great  many  cases  hold  that  such  a 
promise  cannot  be  sued  upon  by  the  creditor,  for  the  reason 
that  it  is  a  promise  to  answer  for  the  debt  of  another,  and 
within  the  statute,  authorities  to  the  contrary  are  about 
equally  numerous,  and,  except  in  a  very  few  cases,  it  has 
always  been  held  that  a  promise  is  not  within  the  statute 
when  made  in  consideration  of  the  transfer  of  property  or 
funds  out  of  which  the  debt  should  equitably  be  paid,  and 
that  in  such  case  the  creditor  may  sue.  Without  determin- 
ing whether  this  distinction  is  well  founded  in  reason,  it 
suflBces  to  say  that  the  construction  of  the  statute  of  frauds 
is  so  largely  a  matter  of  precedent  that  the  doctrine  thoa 
established  should  be  followed. 
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We  think  the  judge  erred  in  excluding  the  evidence  and 
the  judgment  is  therefore  reversed  and  case  remanded. 

Bevebseb  and  bem anbed. 

The  other  commissioners  oonoor. 
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YiCTTOB  O.  Lantby,  appellakt^  y.  James  M.  Pabxeb,       48  252 

APPELLEE. 
FiLSD  JiTNB  39, 189a    No.  6118. 

1.  Adverse  Fossessioii.  Where  land  is  especially  adapted  to  the 
pnrpoees  of  grazing  and  hay  growing,  and  one  claiming  owner- 
ship thereto  has  eyery  year  for  a  period  of  more  than  ten  years 
eat  the  graas,  and  harvested  and  disposed  of  the  hay  from  aach 
portions  of  the  land  as  its  character  permitted,  so  nsing  the  land 
in  oonaection  with,  and  in  the  same  manner  as  he  need  other 
tracts  owned  or  claimed  by  him  and  adjacent  thereto,  there  be- 
ing at  different  periods  fences  or  plowed  strips  not  entirely  en- 
closing the  whole,  but  of  such  a  character  as  to  indicate  a  con- 
nection between  the  tracts,  and  where  the  person  so  nsing  the 
land  paid  all  the  taxes  thereon,  and  at  intervals  warned  off  tres- 
passers and  distrained  cattle  thereon  fonnd  grazing,  held^  that 
snch  acts  constitnted  actual,  continnons,  notorioos,  and  adTerse 
possession  for  the  statutory  period. 

9.  — :  COLOB  OF  TiTLB:  Statutb  of  Limitatioks.  a  tax 
deed  purporting  on  its  fiice  to  convey  title  to  land,  although  void 
for  failure  to  comply  with  the  statute,  affords  color  of  title  under 
the  general  statute  of  limitations. 

S.  — — :  Claim  by  Non-Resident:  Possession  by  Agent.  0ns 
may  plead  adverse  possession  and  is  entitled  to  the  benefit  of 
the  statute  relating  thereto,  although  he  was  a  non-resident  and 
absent  from  the  state  during  a  portion  or  all  of  the  period  cov- 
ered by  his  possession. 

4  !  ;  The  Possbbsion  of  One's  Agbnts  is,  for  the  pur- 

pose of  the  statute  of  limitations,  the  possession  of  the  principal. 

26 
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Appeal  from  the  district  court  of  Douglas  countj.. 
Heard  below  before  Wakeley,  J, 

Joseph  H.  Blair,  for  appellant. 

Lake,  Hamilton  &  Maxwell,  contra. 

Irvine,  C. 

Victor  6.  Lantry  brought  this  suit  in  the  district  court 
of  Douglas  county  against  James  M.  Parker,  to  quiet  his 
title  to  a  tract  of  land  designated  as  outlet  216  in  tlie  city 
of  Florence.  In  his  petition  plaintiff  alleged  title  and  pos* 
session  in  himself,  and  averred  that  the  defendant  claimed 
under  a  tax  deed,  which  was  void  and  conveyed  no  title. 
The  defendant,  by  a  counter-claim,  alleged  title  in  himself 
by  adverse  possession,  and  alleged  that  shortly  before  the 
commencement  of  the  suit  his  possci^sion  was  forcibly  in- 
vaded by  agents  of  the  plaintiff.  The  prayer  was  for  an 
injunction  restraining  the  plaintiff  from  molesting  defend- 
ant in  his  possession  of  said  tract,  and  for  general  relief. 
The  district  court  found  all  the  issues  for  the  defendant, 
dismissed  plaintiff's  petition,  quieted  title  in  defendant^ 
and  enjioned  plaintiff  from  asserting  any  interest  in  the 
property,  and  from  interfering  with  defendant's  possession^ 

Several  questions  are  presented  as  to  the  admissibility  of 
the  evidence  offered  by  plaintiff  to  establisli  his  paper  title. 
These  questions  it  will  not  be  necessary  to  determine. 

In  Nebraska  the  law  is  settled  that  the  operation  of  the 
statute  of  limitations  is  to  vest  absolute  title  in  the  occu- 
pant, when  he  has  maintained  an  actual,  continued,  notori- 
ous, and  adverse  possession  under  claim  of  ownership  for 
the  statutory  period.  {Horbach  v.  Miller,  4  Neb.,  31 ;  Oat- 
ling  V.  Lane,  17  Id.,  77.)  And  the  operation  of  the  stat- 
ute being  to  vest  title  in  the  occupant,  a  title  so  acquired 
may  be  made  the  basis  of  an  affirmative  claim  for  relief^ 
as  well  as  it  may  be  interposed  as  a  defense.  (Chegory  v» 
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Langdon,  11  Neb.,  166.)  If^  therefore,  the  trial  court 
was  justified  in  finding  the  issue  of  adverse  possession  for 
the  defendant,  the  nature  of  plaintiff ^s  title  was  immaterial 
and  the  decree  was  right. 

The  evidence  is  in  some  respects  conflicting — so  much  so 
that  a  finding  either  way  upon  this  issue  would  probably 
have  to  be  sustained.  Upon  the  part  of  the  defendant  the 
evidence  tended  to  show  that  defendant  commenced  to  use 
the  land  in  1862  as  a  pasture  and  continued  such  use  until 
about  1870;  that  from  that  year  he  had  used  it  contin- 
uously  as  hay  land.  In  1874  the  defendant  bought  the 
land  at  tax  sale,  and  in  1876  a  tax  deed  was  issued  to 
him,  the  deed  being  void  because  of  several  defects  ad- 
mitted to  be  fatal.  Since  obtaining  this  deed,  the  evi- 
dence tends  to  show  that  every  year  the  grass  has  been 
cut  by  Parker's  agents  upon  so  much  of  the  land  as 
permitted  this  use;  that  the  land  is  high  and  somewliat 
rough ;  that  it  is  partially  surrounded  by  other  land  of 
Parker's,  and  that  all  this  land  is  best  adapted  to  the 
purposes  of  grazing  and  growing  hay;  that  the  particular 
tract  in  controversy  has  been  so  used  by  Parker  con- 
tinuously in  the  same  manner  that  he  has  used  the 
other  land  owned  or  claimed  by  him  adjacent  thereto; 
that  while  the  particular  tract  has  never  been  entirely  en- 
closed by  defendant,  Parker  has  at  different  periods  erected 
fences  and  plowed  strips  in  such  a  manner  as  to  clearly  in- 
dicate that  he  was  treating  the  land  in  connection  with  his 
other  property,  and  as  forming  a  portion  of  a  more  ex- 
tended tract.  The  evidence  also  tends  to  show  that  Parker 
has  paid  all  the  taxes,  and  has  at  times  warned  herders  to 
keep  off  the  land,  and  has  distrained  cattle  of  others  graz- 
ing thereon.  This  evidence  is,  we  think,  sufficient  to  jus- 
tify the  trial  court  in  finding  that  defendant  had  the 
notorious,  continuous,  and  adverse  possession  of  the  land 
for  the  statutory  period.  The  law  does  not  require  that 
po68es:9ion  shall  be  evidenced  by  a  complete  enclosure,  nor 
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by  persoDS  remaining  continuonsly  upon  the  land,  and  con- 
stantly from  day  to  day  performing  acts  of  ownership 
thereon.  It  is  safficient  if  the  land  is  used  continuously 
for  the  purposes  to  which  it  may  be  in  its  nature  adapted. 
In  the  case  of  arable  land  it  is  not  necessary,  in  order  to 
bold  possession,  that  one  should  continuously  have  a  crop 
in  the  ground.  It  is  sufficient  if,  during  the  seasons  of  the 
year  when  crops  are  grown,  the  land  be  used  for  that  pur- 
pose; and  from  harvest  to  seed-time  one's  possession  is  not 
interrupted,  although  during  that  period  no  acts  of  owner- 
ship may  be  exercised.  So  here,  we  think,  that  the  pro- 
tection of  the  grass  during  the  growing  season,  the  cutting, 
curing,  and  disposal  of  the  hay  at  the  proper  periods,  con- 
stitute actual  possession  in  the  defendant,  especially  when 
taken  in  connection  with  his  using  it  in  like  manner  as  the 
surrounding  laud,  and  his  acts  to  prevent  its  use  by  others. 

It  is  said  that  the  evidence  does  not  show  that  hay  was 
cut  from  all  of  the  land,  and  that  the  actual  possession  ex- 
ercised cannot  be  extended  by  construction  to  the  unused 
portion,  because  the  tax  deed  void  on  its  face  was  insuffi- 
cient to  afford  color  of  title.  This  question  has  already 
been  settled.  The  case  of  Suttoii  v.  Stones  4  Neb.,  319, 
merely  holds  that  a  void  tax  deed  will  not  support  the 
special  limitation  provided  by  the  revenue  law,  and  to  the 
same  effect  is  the  case  cited  by  plaintiff  of  Bedjield  v.  Parks, 
132  U.  S.,  239.  In  GaUing  v.  Lane,  17  Neb.,  77,  and  in 
the  same  case  on  rehearing,  17   Neb.,  80,  it  is  distinctly  i 

held  that  a  tax  deed,  although  void,  does  constitute  color  j 

of  title  under  the  general  statutes  of  limitation. 

It  is  also  contended  that  the  defendant  cannot  claim  the 
benefit  of  the  statute  l)ecause  he  has  resided  without  the 
state  during  nearly  the  whole  of  the  period  since  the  tax 
deed  was  obtained.  The  proof  shows  such  to  be  the  fact, 
the  possession  being  through  defendant's  agents.  This 
contention  is  founded  upon  section  20  of  the  Code  of  Civil 
Procedure,  providing   that   if,  when   a  cause   of   action 
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aocrnes  against  a  person,  he  be  out  of  the  state,  the  pe- 
riod limited  for  the  commencement  of  the  action  shall 
not  begin  to  ran  until  he  come  into  the  state;  and  if^ 
after  the  cause  of  the  action  accrues,  he  depart  from  the 
state,  the  time  of  his  absence  shall  not  be  computed  as  any 
part  of  the  period  within  which  the  action  must  be  brought. 
Section  17  of  the  Code  provides  that  the  absence  from  the 
state,  death,  or  other  disability  of  a  non-resident  shall  not 
operate  to  extend  the  period  within  which  actions  in  rem 
shall  be  commenced  by  and  against  such  non-resident,  or  his 
representatives.  Section  20  therefore  applies  and  excludes 
the  defendant  from  the  benefit  of  the  statute,  unless  this  be 
an  action  in  rem  within  the  meaning  of  section  17.  Section 
77  of  the  Code  of  Civil  Procedure  provides  that  service  may 
be  made  by  publication  in  actions  which  relate  to,  or  the  sub- 
ject of  which  is,  real  or  personal  property  in  this  state, 
where  any  defendant  has  or  claims  a  lien  or  interest,  actual 
or  contingent  therein,  or  the  relief  demanded  consists 
wholly  or  partially  in  excluding  him  from  any  interest 
therein,  and  such  defendant  is  a  non-resident  of  the  state 
or  a  foreign  corporation.  The  validity  of  this  statute,  as 
sustaining  decrees  in  suits  to  quiet  title,  was  affirmed  in 
WaJtson  V.  Ulbrioh^  18  Neb.,  186.  It  has  also  been  affirmed 
by  the  supreme  court  of  the  United  States  in  Amdt  v. 
Origgs^  134  XT.  S.,  316..  In  the  latter  case  and  in  Perkins 
V.  Wakehamj  86  Cal.,  680,  the  jurisdiction  of  the  courts  in 
such  cases  to  proceed  against  non-residents  upon  service  by 
publication  is  based  upon  the  power  of  a  sovereign  state 
to  exercise  jurisdiction  over  all  property  within  its  limits, 
and  to  adopt  such  reasonable  legislation  as  will  efiectually 
enable  the  courts  to  reach  out  and  adjudicate  titles  to  such' 
property.  In  the  California  case  it  is  said,  ^' while  a  de- 
cree quieting  title  is  not  in  rem^  strictly  speaking,  it  fixes 
and  settles  the  title  to  real  estate,  and  to  that  extent  cer- 
tainly partakes  of  the  nature  of  a  judgment  in  rem.^^  Mr. 
Justice  Brewer,  in  Amdi  v,  G^^iggs,  says,  that  a  stale  has 
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cQDtrol  over  property  within  itd  limits.  ''It  canaot  bring 
the  person  of  the  non-resident  within  it^  limits.  Its  pro- 
cess goes  not  out  beyond  its  borders.  But  it  may  deterr 
mine  the  extent  of  hi^  title  to  real  estate  within  its  limits/' 

Upon  a  similar  question  the  supreme  court  of  Indiana 
says^  in  Easig  v.  Lower,  120  Ind.,  239  :  ''  While  the  decree 
is  not  in  rem  strictly  speaking,  yet  it  must  be  conceded  that 
it  fixed  and  settled  the  title  to  the  land  then  iu  controversy, 
a^c}  to  that  extent  partakes  of  the  nature  of  a  judgment 
m  rem"  So  the  supreme  court  of  the  United  States,  in 
BomelTa  Lessee  v.  Otis,  9  How.  [U.  S.],  336*,  said :  "A  bill 
for  the  specific  execution  of  a  contract  to  convey  real  estate 
ig  not  strictly  a  proceeding  in  rem,  iu  ordinary  cases;  but 
where  such  a  procedure  is  authorized  by  statute,  on  pub- 
lication, without  personal  service  of  process,  it  is,  sub* 
stantially,  of  that  character.^' 

In  Fennoyer  v.  Neff,  95  U.  S.,  734,  Mr.  Justice  Field 
89ys:  '^It  is  true  that  in  a  strict  sense  a  proceeding  in  renk 
is  one  taken  directly  against  property,  and  has  for  its  object 
tl^e  disposition  of  the  property  without  reference  to  the 
title  of  individual  claimants;  but  in  a  larger  and  a  morq 
general  sense  the  terms  are  applied  to  actions  between  parties 
where  the  direct  object  is  to  reach  and  dispose  of  property 
owned  by  them,  or  of  some  interest  therein.  Such  are  caseci 
commenced  by  attachment  against  the  property  of  debtors, 
or  iuiititnted  to  partition  real  estate,  foreclose  a  mortgage,  or 
enforce  a  lien.  So  far  as  they  affect  property  in  tlie  state, 
they  are  substantially  proceedings  in  rem^  in  the  broader 
sense  which  we  have  mentioned.'^ 

Under  sections  51  and  77  of  the  Code  our  statutory 
^tion  of  ejectment  may  be  brought  against  a  non-resident 
and  service  obtained  by  publication.  These  statutes  are 
based  upon  the  same  principle  as  that  relating  to  suits  to 
quiet  title.  They  are  valid  for  the  same  reasons,  and  the 
nature  of  the  action,  when  service  by  publication  is  resorted 
to,  is,  so  far  as  this  discussion  is  concerned,  the  same.     la 
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both  eases  they  must  be  r^arded,  so  far  as  the  adjudicatiou  of 
title  is  ooBcerned^  as  actions  in  rem.  The  object  of  the  excep- 
tion to  the  statute  of  limitations  contained  in  action  20  of 
the  Code  is  to  prevent  the  running  of  the  statute  in  cases 
where^  by  the  defendant's  absence  from  the  state^  the  plaint- 
iff is  prevented  from  bringing  his  suit.  He  is  not  so  pre- 
vented by  the  defendant's  absence  from  beginning  suit  either 
to  quiet  title  or  in  ejectment^  and  the  reason  of  the  excep- 
tion does  not  apply  in  such  cases.  The  object  of  the  proviso 
quoted  from  section  17  was  to  prevent  a  too  general  applica- 
tion of  section  20^  and  to  permit  the  statute  to  run  in  those 
cases  where  by  constructive  service  the  plaintiff  might  pro- 
ceed, notwithstanding  defendant's  absence.  The  term  ^^  ac- 
tions in  rem*^  was  evidently  used  in  section  17  in  the  same 
sense  in  which  the  courts  have  said  that  suits  to  quiet  title 
upon  constructive  service  are  actions  in  rem.  We  think, 
therefore,  that  the  defendant  was  entitled  to  the  benefit  of 
the  statute,  and  the  trial  court  having  found,  upon  evidence 
aafficient  to  sustain  the  finding,  that  he  had  the  actu(il,  con- 
tinuous, notorious,  and  a:lverse  possession  for  the  statutory 
period,  the  judgment  is 

Affibhed. 


The  other  comrnissioners  concur. 


Charles  M.  Cadwalladeb,  appellee,  y.  Samuel 
McClay,  Sheriff,  et  al..  Impleaded  with  D. 
.    Li.  Love,  appellant. 

FiLBD  JUNB  39, 1893.     No.  6107. 

1.  Judgment  by  Default  After  Settlements  Pbomiss  to 

Disviss.  A  jadgaient  will  be  set  aside  where  it  was  taken  after 
i|  settlement  between  the  parties,  and  contrary  to  plaintiff's 
promise  to  dismiss  the  action,  the  defendant  having  relied  npon 
the  promise  and  so  suffered  default. 
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2.  :  Promise  of  Infant.  The  defendant  was  jnsiified  in  rely- 
ing npon  snch  promise,  (^Ithonfith  the  plaintiff  was  an  infant,  h# 
posaessing  apparently  ^ood  judgment  and  discretion  and  having 
been,  by  his  father  who  appeared  in  the  action  as  his  next  friendj 
permitted  to  transact  the  basine^8  oat  of  which  the  action  aroto. 

3.  — :  Injunction:  Cancellation.     Where  none  of  the  special 

proceedings  provided  by  the  Code  is  in  snch  a  case  available  an 
action  in  equity  will  lie  to  eiyoin  against  the  enforcement  of 
such  a  judgment  and  to  declare  its  cancellation. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Hall,  J. 

Jl  S.  Bishop  and  Pownd  &  Burr,  for  appellant. 

Reese  &  OUkeaon,  ootUra, 

Irvine,  C. 

Charles  T.  Weber,  an  infant,  by  his  father  as  next  friend^ 
recovered  a  judgment  before  a  justice  of  the  peace  in  Lan- 
caster county  for  $107  and  costs.  A  transcript  of  this 
judgment  was  filed  in  the  office  of  the  clerk  of  the  district 
court,  and  after  certain  proceedings  in  aid  of  execution,  an 
execution  was  levied  upon  real  property  of  Cadwallader 
occupied  by  him  and  his  family  as  a  homestead.  Before 
the  sale  this  suit  was  begun  by  Cadwallader  against  the 
sheriff  of  Lancaster  county  and  Weber  for  the  purpose  of 
vacating  the  judgment  and  enjoining  the  enforcement 
thereof.  D.  L.  Love  was  permitted  to  intervene  as  as- 
signee of  Weber's  judgment. 

The  plaintiff  claimed  first  that  the  property  levied  upon 
was  exempt  from  execution  as  a  homestead.  The  defend- 
ants met  this  by  showing  that  the  judgment  upon  which 
the  execution  was  issued  was  for  wages  owed  by  Cadwal- 
lader to  Weber,  and  claimed  that  a  homestead  was  not  ex- 
empt from  execution  upon  such  a  judgment.  This  question 
we  need  not  determine  in  view  of  the  conclusions  reached 
on  the  other  branch  of  the  case. 
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The  plaintiff  contended,  in  support  of  his  application  to 
have  the  judgment  canceled^  that  pending  the  action  before 
the  justice  of  the  peace,  and  before  judgment  was  rendered, 
he  had  a  conference  with  Weber  in  which  their  accounts 
were  looked  over  and  a  settlement  reached,  by  which  it  was 
ascertained  that  Weber's  account  was  overdrawn  and  that 
a  small  balance  was  due  from  Weber  to  plaintiff;  that 
thereupon  Weber  promised  that  the  suit  should  be  dis- 
missed; that  Cadwallader  relied  upon  that  promise  and 
did  not  attend  at  the  time  appointed  for  the  hearing,  when 
Weber,  in  fraud  of  his  agreement,  took  judgment  bj  de- 
fault, and  this  fact  was  concealed  from  Cadwallader  until 
too  late  to  open  up  the  judgment  or  appeal  therefrom. 
The  evidence  upon  this  subject  was  conflicting,  and  the  trial 
judge  was  justified  in  finding  the  facts  for  the  plaintiff. 
There  can  be  no  doubt  that  a  judgment  taken  contrary  to 
an  agreement  of  this  character,  relied  upon  by  the  defend- 
ant, would  be  vacated,  if  taken  in  the  district  court,  under 
section  602  of  the  Code.  That  section  does  not  apply  to 
justices  of  the  peace,  and  the  plaintiff  is  therefore  entitled 
to  proceed  in  equity  to  avoid  such  judgment.  (See  Black, 
Judgments,  sec.  373,  and  numerous  cases  there  cited.)  We 
do  not  think  that  the  fact  that  Weber  was  an  infant  affects 
the  case.  His  next  friend  was  his  father,  and  his  father 
had  emancipated  him,  as  is  clear  from  the  fact  that  he  had 
been  permitted  to  engi^  in  a  contract  with  the  plaintiff 
on  his  own  behalf,  and  that  his  father  undertook  as  his 
next  friend  to  prosecute  an  action  to  recover  his  wages  for 
him.  He  was  apparently  a  young  man  approaching  his 
majority  and  accustomed  to  transacting  his  own  business. 
Under  these  facts  we  think  Cadwallader  was  justified  in 
relying  upon  Weber's  representations  and  promises.  An 
infant  is  responsible  for  frauds  committed  by  him  as  well 
as  for  torts.  {Savage  v.  Foster,  9  Mod.  [Eng.],  35*;  1  Story, 
Eq.  Jurisprudence,  385.)  As  was  said  in  Binsse  v.  Barker^ 
13  N.  J.  L.,  363,  a  similar  case:  *'  The  defendant  has  been 
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injured  by  the  want  of  good  faith  on  the  part  of  the  plaint- 
iff, and  this  court  will  not  sustain  a  judgment  under  such 
cireumstanoes.'^  Love,  as  Weber's  assignee,  took  only 
Weber's  rights. 

The  briefs  discuss  a  question  as  to  whether  the  defend- 
ant^  were  misled  by  a  statement  of  the  trial  judge  whereby 
they  were  induced  to  forbear  putting  upon  the  stand  cer- 
tain witnesses  upon  the  question  of  fraud;  but  the  record 
does  not  disclose  any  facts  founding  this  argument,  and 
the  affidavit  filed  in  this  court  cannot  take  the  place  of  a 
transcript  of  the  record  or  bill  of  exceptions. 

Affibaibp. 

The  other  commissioners  concur. 


Stats  of  Nebbaska,  ex  REii.  John  L.  CHBCVEBy  ▼• 

Rodney  K.  Johnson  et  al. 

FnJED  June  29, 1893.    No.  4389. 

Intozioating  Liq^or8:  Liourss  to  Bbll:  Mavbamus  to  Rb* 
VOKB:  YiLLAOB  BoABD.  A  lioard  upon  which  is  imposad  the 
duty  of  hearing  and  determining  appliqations  for  lioei»e«  ta  e«Il 
liqaora  will  be  compelled  by  numdamuB  to  convene  and  revoke  a 
lioenee  granted,  where  the  esaential  proceedings  reqoiaita  to  tha 
granting  of  a  lawial  lioenae  baTe  not  been  complied  with. 

Ebrob  from  the  district  court  of  Saunders  county. 
Tried  below  before  Mabbhall,  J. 

Qeorge  L  Wright^  for  plaintiff  in  error. 

N.  H,  Bell,  contra. 
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Ibvinb,  C. 

The  plaintiff  in  error  instituted  this  action  in  the  district 
court  of  Saunders  county  against  the  defendants  in  error^ 
one  of  whom  is  Martin  Tighe,  who  was  an  applicant  for  a 
liquor  llceuse,  and  the  others  of  whom  constituted  the  board 
of  trustees  of  the  village  of  Valparaiso.  The  object  of  the 
suit  was  to  obtain  s  mandamus  compelling  the  board  of 
trnatees  to  convene  and  revoke  a  license  by  them  issued  to 
TighCy  and  to  set  a  day  for  the  hearing  of  a  remonstrance 
filed  against  the  granting  of  such  a  license.  The  relator 
alleges  that  no  notice  of  ao  application  for  a  license  was 
given  except  by  publication  in  a  certain  newspaper,  averred 
not  to  be  the  newspaper  published  in  the  county  having 
the  largest  circulation  therein;  that  the  notice  was  pub- 
lislied  April  25, 1889,  and  that  no  application  for  a  license 
wa^  filed  until  May  10,  and  that  upon  May  11  a  remon- 
strance was  filed  on  the  part  of  the  relator  and  sixteen  other 
residents  of  the  village ;  that  the  board  set  a  day  for  hear- 
ing said  remoAstrance,  and  that  before  action  was  taken 
thereon,  Tighe  withdrew  his  application,  and  on  December 
3|  at  a  regular  session  of  the  board  of  trustees,  upon  motion 
for  that  purpose,  an  application  of  Tighe  for  a  license 
was  granted,  without  any  other  proceedings  than  those 
above  set  forth.  A  general  demurrer  was  filed  to  this  pe- 
tition and  sustained  by  the  court^  and  judgment  rendered 
against  the  relator  for  costs. 

There  can  be  no  doubt  that  under  the  allegations  of  the 
petition  admitted  by  the  demurrer,  the  bpi^rd  had  no  au- 
thority to  grant  the  license,  and  the  demurrer  seems  to  have 
been  sustained  upon  the  ground  that  mandamus  was  not 
the  proper  remedy.  We  do  not  regard  this  as  any  longer 
an  open  question  in  this  state.  Mandamvs  will  lie  in  such 
€«ae.  (Vanderlip  v.  Derby,  19  Neb.,  165;  Slats  v.  HardoUj 
24  Id.,  608 ;  State  v.  Kaso,  25  Id.,  607;  Slate  v.  Barton^ 
27  Id.,  476.)     The  judgment  of  the  district  court  is  re- 
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versed,  but  as  the  year  for  which  the  license  was  granted 
has  expired,  no  writ  of  mandamus  will  be  issued^  but  judg- 
ment will  be  entered  against  the  respondents  for  costs. 

JUDGMEJCT  AOOOBBINaLT. 

The  other  commissioners  concur. 


John  Raben  v.  Fibst  National  Bank  of  Auboba. 

FiLBD  Junk  29.  1803.    No.  4663. 

Promissory  Notes:  Collateral  SncuBrriss:  Extinguishmbnt 
OF  Plbdoob's  Right  bt  Fobbclosubb  8alb:  Attobnby  and 
Client.  A,  the  owner  of  a  note  secnred  by  morlfcnge,  pledged 
the  note  to  a  bank  to  secure  an  indebtedness  from  A  to  the  bank. 
A  senior  mortgagee  brought  a  forecloenre  suit  in  which  A  ap> 
peared  by  his  own  attorney  and  filed  a  cross-biU.  A  decree 
foreclosing  both  mortgages  was  rendered  and  the  land  was  sold 
to  a  stranger.  Thereafter  the  bank  bought  the  land  fh)m  the 
purchaser,  A's  attorney  in  the  foreclosure  case  negotiating  the 
purchase  and  receiving  a  bonus.  Later  the  bank  resold  at  a 
profit  Heldf  That  A  could  not  recover  from  the  bank  the 
amount  of  the  note  out  of  such  profits. 

Erbob  from  the  district  oourt  of  Hamilton  coanty. 
Tried  below  before  Post,  J. 

Sedgwick  &  Power,  for  plaintiff  in  error. 

A.  W.  Agee  and  E.  J.  Hainer,  contra^ 

Ibvine,  C. 

The  plaintiff  in  error,  who  was  also  plaintiff  below,  was 
the  owner  of  a  promissory  note  drawn  to  his  order  and 
executed  by  one  Sparks  for  the  sum  of  $374.70.     This 
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note  was  secured  by  a  mortgage  upon  land  in  Hamilton 
county,  upon  which  there  was  a  prior  mortgage  to  the  New 
England  Mortgage  Security  Company  for  (400.  Raben 
was  indebted  to  the  defendant  bank  and  pledged  the  Sparks 
note  and  mortgage  to  the  bank  as  collateral  security  for  his 
indebtedness.  The  New  England  Mortgage  Security  Com- 
pany began  suit  in  the  United  States  circuit  court  to  foreclose 
its  mortgage,  making  Sparks  a  party  defendant.  Mr.  Alfred 
W.  Agee  held  a  third  mortgage  upon  the  same  land.  He 
was  an  attorney  at  law,  and  in  that  capacity  represented  the 
bank  in  many  matters.  He  had  also  for  some  time  acted 
as  the  attorney  of  Raben  under  an  annual  retainer.  Mr. 
Agee  appeared  in  the  foreclosure  case,  filed  an  answer  and 
cross-bill  for  Raben,  and  a  decree  of  foreclosure  was  ulti- 
mately rendered,  establishing  the  mortgages  in  the  order 
above  stated,  and  directing  a  sale  of  the  premises.  A  re- 
quest for  stay  was  filed,  and  a  short  time  after  the  expi- 
ration of  the  stay  the  premises  were  sold  by  the  master  to 
one  John  Sutton  for  $790,  the  proceeds  not  being  quite  suf- 
ficient to  satisfy  the  costs  and  the  New  Eugland  company^s 
mortgage.  Neither  Agee,  Raben,  nor  the  bank  seems  to 
have  known  of  the  issuance  of  an  order  of  sale,  nor  to  | 

have  been  aware  of  these  proceedings  until  after  the  sale 
had  been  confirmed  and  a  master's  deed  made  to  Sutton. 
Agee  then  learned  that  the  sale  had  been  so  made  and  ob- 
tained an  interview  with  Sutton,  who  was  until  that  time 
an  entire  stranger  to  all  the  parties.  Sutton  ofiered  to  con- 
vey the  property  to  Agee  for  $200  more  ttian  the  amount 
of  his  bid.  Agee  went  to  the  bank  for  the  purpose  of 
borrowiog  $1,000,  with  which  to  purchase  the  land.  Upon 
making  his  object  known,  one  Delevan  Bates,  a  stock- 
holder in  the  bank  and  book-keeper  thereof,  suggested  that 
if  the  bank  was  to  advance  the  money  it  might  buy  the  land 
for  itself.  Agee  then  proposed  to  give  the  bank  the  benefit 
of  his  bargain  provided  the  bank  would  pay  him  $100. 
This  proposition  was  accepted,  and  ultimately  a  deed  was 
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executed  from  Sutton  to  Bates,  Sutton  receiving  $990  and 
Agee  $100,  the  bank  advancing  the  money.  Sometime 
afterwards  the  land  was  conveyed  by  Bates  to  one  Larsoli 
for  $1,600,  the  bank  receiving  the  purchase  money.  Beforre 
Bates  received  his  deed,  and  while  negotiations  were  pend- 
ing between  Agee  and  Sutton,  Raben  and  the  bank  effe^jted 
a  settlement  of  their  accounts;  Raben  transferring  oertnin 
property  to  the  bank  in  satisfaction  of  all  his  indebtednesB 
thereto.  Raben  claims  that  this  settlement  was  made  with- 
out any  knowledge  on  his  part  of  the  pending  negotiatiods 
between  Sutton,  Agee,  and  the  bank,  and  there  is  no  evi- 
dence to  show  the  contrary.  Raben  brought  this  sait 
seeking  to  recover  from  the  bank  the  amount  of  the  Sparks 
note  with  interest.  There  was  a  general  finding  and  judg- 
ment for  the  defendant. 

In  addition  to  the  foregoing  facts,  which  are  very  cleariy 
established,  Raben  claims  that  Agee  was,  in  the  foreclosure 
Case,  acting  as  the  Imnk's  solicitor,  and  that  both  Agee  and 
the  bank  assured  Raben  that  the  bank  would  collect  the 
Sparks  note  out  of  the  security  and  that  Raben  need  pay 
no  attention  to  the  matter.  The  bank  denies  this.  The 
clear  preponderance  of  the  evidence  is  that  the  bank  under- 
took no  obligations  in  the  foreclosure  case ;  that  Agee's  em- 
ployment was  on  behalf  of  Raben  alone,  and  that  the  note 
and  mortgage  were  delivered  to  him  by  the  bank  only  to 
permit  him  to  enforce  Raben's  rights.  On  the  part  of 
Raben  his  testimony  is  that  ofiicers  of  the  bank  told  him 
he  need  pay  no  attention  to  the  sale;  that  they  would  at- 
tend the  sale.  His  testimony  goes  no  farther  than  this. 
The  officers  of  the  bank  on  the  contrary  testify  that  they 
made  no  promises  and  assumed  no  duties  whatsoever,  but 
left  the  whole  matter  of  protecting  the  mortgage  to  Raben 
himself.  The  findings  of  the  trial  judge  are  clearly  sus- 
tained by  the  evidence.  Upon  this  state  of  facts  and  th^e 
findings  the  only  question  is  whether  the  bank  could  pur. 
chase  the  property  for  itself  without  accounting  to  Raben 
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for  the  amount  of  the  note  out  of  the  profits  realized  bj  it. 
It  may  be  that  had  the  bank  purchased  the  property  at  the 
foreclosure  sale  it  would  be  held  to  treat  the  property 
merely  as  collateral  to  the  debt  under  the  same  terms  that 
it  had  before  held  the  mortgage,  but  that  state  of  afikirs 
does  not  exist.  The  bank  was  not  bound  to  bid  on  the 
property  at  the  sale.  The  property  was  sold  to  a  stranger 
whose  title  to  it  was  perfected,  and  the  whole  interest  of 
both  Ralien  and  the  bank  had  become  completely  divested 
before  Agee's  negotiations  with  Sutton  took  place.  The 
question  of  the  bank's  power  to  invest  its  fuuds  in  real  es- 
tate in  this  manner  has  no  bearing  upon  this  case.  It  does 
not  appear  that  the  purchase  was  made  with  any  reference 
to  the  relations  between  the  bank  and  Raben;  on  the  con- 
trary it  appears  that  the  officers  of  the  bank  considered  it 
as  an  entirely  independent  transaction,  and  were  moved 
only  by  the  consideration  that  it  would  be  more  profitable 
for  them  to  buy  the  land  themselves,  paying  Agee  his 
bonus,  than  to  lend  Agee  the  money  wherewith  to  make 
the  purchase.  We  know  of  no  principle  of  law  holding 
even  a  trustee  to  accountability  for  profits  realized  by  him 
through  the  purchase  and  sale  of  property,  once  held  by 
him  in  trust,  where  the  trust  had  been  completely  termi- 
nated and  the  interest  of  the  cestui  que  trust  been  divested 
by  a  prior  sale  to  a  stranger,  without  any  collusion  of  the 
trustee. 

The  difficulty  seems  to  have  grown  out  of  the  conflicting 
relations  between  Agee  and  the  parties.  The  rights  exist- 
ing between  him  and  his  client  are  not  before  us  for  deter- 
mination. We  do  not  wish  to  say  that  Mr.  Agee's  course 
was  improper,  but  the  fact  that  he  not  only  was  interested 
in  the  property  himself,  but  also  undertook  to  act  for  Ra- 
ben in  a  matter  where  Raben's  interests  might  not  prove 
identical  with  those  of  the  bank  with  which  he  was  also 
closely  associated,  presents  a  situation  which  is  unfortunate 
at  least.     The  case  shows  what  extreme  caution  should  be 
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observed  bj  an  attorney  in  dealing  in  any  manner  with 
property  in  which  his  clients  are  interested.     Judgment 

* 

Affibmed. 
The  other  commissioners  ooncun 


L.  H.  Laplin  v.  p.  B.  Svoboda. 

FiLBD  June  29, 1893.     No.  4863. 

L  Animals:  Damage  Upon  Cdltitated  Lands:  Liabilitt  or 
Agister.  Under  the  herd  law,  Compiled  Statatea,  chapter  2, 
article  3,  a  pernoD  having  the  castody  of  cattle  for  the  parpoee 
of  depastaring  the  same,  although  without  compenaatioii  ftt>m 
the  general  owner,  is  liahle  for  damage  done  by  them  apon  the 
caltivated  lauds  of  another. 


%,  — : :  :  Remedies.    In  such  case  the  person  In- 

Jared  is  not  confined  to  the  lien  provided  by  statntei  bat  may 
maintain  an  action  for  damages. 

'  Error  from  the  district  court  of  Johnson  coantj.  Tried 
below  before  Appelqbt,  J. 

Dcmid  F.  Osgood,  for  plaintiff  in  error* 

Chamberlain  Bros.  Jt  Rood,  contra, 

Irvine,  C. 

The  defendant  in  error  brought  this  action  against  the 
plaintiff  in  error  to  recover  damages  for  injury  to  crops 
growing  on  land  of  the  defendant  in  error,  committed  by 
cattle  allied  in  the  petition  to  be  those  of  plaintiff  in  er- 
ror, and  cattle  of  which  he  had  the  possession.  There  was 
a  verdict  and  judgment  in  favor  of  the  defendant  in  error, 
the  plaintiff  below.  The  errors  assigned  relate  to  the  giv- 
ing of  certain  instructions  by  the  court  and  to  the  refusal 
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of  instructions  asked  by  the  plaintiff  in  error.  The  in- 
structions given  by  the  court  were  based  upon  the  theory 
that  the  plaintiff  in  error  was  liable  for  injuries  committed 
not  only  by  his  own  cattle,  but  by  cattle  of  others  in 
his  custody.  The  question  presented  is  the  construction  of 
the  herd  Jaw,  chapter  2,  article  3,  Compiled  Statutes.  By 
section  1  of  this  article  it  is  provided,  ^^  That  the  owners  of 
cattle,  horses,  mules,  swine,  and  sheep  in  this  state  shall 
hereafter  be  liable  for  all  damage  done  by  such  stock  upon 
the  cultivated  lands  in  this  state  as  hereii^  provided  by  this 
act." 

It  appears  from  the  evidence  that  a  portion,  if  not  all,  of 
the  cattle  which  committed  the  trespass  complained  of  were 
not  owned  by  the  plaintiff  in  error,  but  were  permitted  to 
be  pastured  upon  his  land  without  compensation  to  him. 
Under  this  state  of  facts  the  plaintiff  in  error  contends 
that  the  rule  of  liability  as  between  bailor  and  bailee  ap- 
plies; and  that  the  bailment  of  the  cattle  to  the  plaintiff  in 
error  being  gratuitous,  he  would  not  in  any  event  be  liable 
except  for  gross  negligence  on  his  own  part.^  In  urging  this 
point  the  plaintiff  in  error  confuses  the  relations  existing 
between  bailor  and  bailee  with  those  existing  between  the 
bailee  and  third  persons,  and  the  doctrine  referred  to  has 
no  application  to  this  case.  It  is  also  urged  that  the  de- 
fendant in  error,  by  surrendering  possession  of  the  cattle, 
and  so  waiving  the  lien  created  by  section  2  of  the  herd 
law,  lost  his  remedy.  This  is  not  true,  because  by  section 
11  of  the  herd  law  it  is  provided  that  nothing  in  that  law 
contained  shall  be  so  construed  as  to  prevent  the  person 
injured  from  maintaining  an  action  for  damages.  {KeUh  v. 
m/ard,  12  Neb.,  271.) 

The  most  serious  question  in  the  case  is,  whether  the 
word  ''owner"  in  the  statute  is  to  be  construed  by  restricting 
the  term  to  the  general  owner,  or  by  extending  it  to  persons 
in  possession  under  some  special  title  and  having  the  custody 
of  the  stock.  It  was  held  in  Delaney  v.  Errickson,  10  Neb., 
27 
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492,  that  as  to  trespasses  by  cattle  upon  open  uncaltivated 
lands  the  common  law  of  England  is  not  applicable  to  Ne- 
braska. Bot  in  Keith  v.  Tilford,  mpra^  this  case  was  ex* 
plained,  and  restricted  to  uncultivated  lands^  and  it  was 
said  that  where  growing  or  standing  cultivated  crops  are 
injured  the  owner  has  his  remedy,  and  that  the  first  section 
of  the  herd  law  conferred  no  right  upon  the  people  of  the 
state  which  they  did  not  possess  before  its  enactment. 
That  section  must  therefore  be  deemed  declaratory  of  the 
common  law  in  regard  to  trespasses  ui>on  cultivated  lands. 
Indeed,  the  common  law  is  stated  almost  in  the  words  of 
the  herd  law,  except  that  it  was  not  restricted  to  cultivated 
lands,  and  at  common  law  the  same  double  remedy  existed, 
to-wit,  by  distress  or  by  action.  (3  Bl.,  Com,,  211.)  Under 
the  common  law  it  was  frequently  held  that  an  agister  or 
depasturer  is  liable  for  trespasses  committed  by  cattle  in 
his  possession,  and  in  such  case  many  authorities  hold  that 
the  owner  is  not  liable,  especially  in  trespass.  {Rosgell  tr. 
CoUom,  31  Pa.  St.,  625;  Tewksbury  v.  Btwklin,  7  N.  H., 
618;  Kennett  v.  Durgin,  69  Id.,  560;  Marsh  v.  Janes,  21 
Vt.,  378;  Ward  v.  Brown,  64  111.,  307.)  In  Weymouth  v. 
Oik,  72  Me.,  446,  it  was  contended,  as  here,  that  there  was 
no  contract  of  agist  ment,  but  that  the  owners  took  the  cat- 
tle from  defendant's  close  at  night,  and  returned  them  in 
the  morning.  Nevertheless  it  was  held  that  the  depasturer 
was  liable.  In  Smith  v.  Jaquea,  6  Conn.,  530,  in  Bar^ 
num  V.  Vandusen,  16  Id.,  200,  and  in  Sheridan  v.  Bean, 
8  Met.  [Mass.],  284,  statutes  very  similar  to  ours  were 
construed,  and  the  word  '^ owner''  held  to  include  depast- 
urers  having  the  custody  of  cattle.  The  instructions  given 
by  the  court  were  correct,  and  those  asked  by  the  plaintiff 
in  error  were  properly  refused.     Judgment 

AFFIRlfED. 

The  other  commissioners  concur. 
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37    S71 

State  of  Nebraska,  ex  rel.  W.  S.  Summers,  Deputy  *^  eSe 


AND  AariNQ  Attorney  General^  v.  V.  J.  Uridil 

£T  AL. 

FiLRD  JuNB  29, 1893.     No.  6102. 

1.  Incorporation  of  Villages:  Obdeb  Fbaudulently  Ob- 
tained. An  order  incorporating  a  village  is  void  when  it  is  ob- 
tained from  the  connty  board  by  means  of  a  paper  purporting  to 
be  a  petition  signed  by  a  minority  of  the  taxable  inhabitants  of 
the  territory  sought  to  be  incorporated,  but  the  signatores  a^ 
tached  to  which  were  not  by  the  signers  thereto  appended,  but 
were  given  for  some  other  purpose  and  firandnlently  thereto  at- 
tached. 

8.  Wrongful  Exeroise  of  Corporate  Powers:  Quo  Wab- 

BAMTo:  OUSTEB.  Quo  warranto  is  the  proper  remedy  to  oust 
persons  who  are  exercising  the  powers  of  corporate  ofBces  when 
the  corporation  has  no  legal  existence. 

Original  proceeding  in  nature  of  qiu)  warranto. 

W.  8.  SummerSy  Deputy  and  Acting  Attorney  Oeneraly 
Friek  A  Dolezal,  and  8.  H.  Steele^  for  relator. 

Irvine,  C. 

This  is  an  information  in  the  nature  of  quo  warranto^ 
alleging  that  the  respondents,  conspiring  to  usurp  the  fran^ 
diise  and  power  to  license  the  traffic  in  intoxicating  liquors, 
and  enjoy  its  revenue  in  a  place  in  Butler  county  known 
as  Abie,  procured  upon  a  piece  of  paper  the  signatures  of 
certain  persons,  and  thereailer  made  a  writing  in  the  form 
of  a  petition,  praying  for  the  incorporation,  as  a  village,  of 
said  place  of  Abie,  and  fraudulently  attached  said  signa- 
tures to  said  writing,  making  the  same  falsely  to  appear 
as  a  petition  in  due  form  by  a  majority  of  the  taxable  in- 
habitants of  said  Abie  for  incorporation  as  a  village;  that 
they  presented  that  paper  to  the  board  of  supervisors  of 
Butler  county,  and  that  certain  of  the   respondents  ap- 
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peared  before  said  board  and  falsely  swore  that  said  place 
of  Abie  contained  more  than  two  hundred  and  less  than 
fifteen  hundred  inhabitants,  whereas  in  fact  said  place 
contained  in  all  not  more  than  seventy  inhabitants.  The 
information  further  alleges  that  by  such  means  the  respond- 
ents fraudulently  procured  the  county  board  to  make  an 
order  pretending  to  incorporate  said  place  of  Abie  as  a 
village,  and  appointing  the  respondents  as  a  board  of 
trustees  of  said  village;  and  that  the  respondents  have, 
ever  since  said  proceedings,  unlawfully  and  fraudulently 
usurped  and  exercised  the  franchise  and  corporate  powers 
and  duties  of  a  village.  The  prayer  is  for  a  writ  of  quo 
warranto  and  judgment  of  ouster  against  said  defendants 
and  for  costs.  No  answer  has  been  filed  and  the  allegations 
of  the  information  must  be  taken  as  confessed. 

It  is  clear  under  these  facts  that  the  territory  designated 
as  Abie  was  not  entitled  to  incorporation  as  a  village;  that 
no  proper  petition  was  filed  before  the  board  of  supervisors, 
and  that,  on  the  contrary,  a  grave  fraud  was  practiced  upon 
the  board  to  procure  the  order  of  incorporation,  whereby 
the  board  was  induced  to  act  upon  a  forged  petition  which 
conferred  no  jurisdiction  upon  the  board.  Under  the  com- 
mon law  quo  warranto  would  not  lie  in  such  a  case.  {Rex 
V.  Saundersy  3  East  [Eng.],  119.)  And  there  are  decisions 
in  the  United  States  to  the  same  effect.  Section  704  of  the 
Ciode  of  Civil  Procedure  provides,  however,  that  an  in- 
formation may  be  filed  against  any  person  unlawfully  hold- 
ing or  exercising  any  public  office  or  franchise,  or  when  any 
persons  act  as  a  corporation  without  being  authorized  by 
law.  Under  very  similar  statutes  it  has  been  held  in 
several  states,  and  we  think  rightly,  that  in  such  proceed- 
ings against  the  persons  unlawfully  exercising  the  powers 
of  an  office  the  legal  existence  of  that  office  may  be  de- 
termined. {People  V.  Carpenter ^  24  N.  Y.,  86;  State  f>. 
Parker  J  25  Minn.,  216;  Stale  v.  Gladwin,  41  Mich.,  647; 
State  V.  Coffee,  69  Mo.,  69.)     Indeed  it  would  seem  that  to 
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institute  proceedings  against  the  village  itself  would  be  to 
recognize  its  existence  as  a  corporation,  and  that  if  the  in- 
corporation is  void  the  only  proceedings  must  be  against 
the  persons  undertaking  to  exercise  its  franchises.  Ther» 
will  be  a  judgment  of  ouster  and  for  costs  against  the 
spondents. 

Writ  allowbd^ 


The  other  commisBioners  concur. 


Amebican  Water- Wobxs  Company  y.  Frank 

Dougherty. 

FiLVD  JUNB  29,  1893.     No.  4906. 

1.  Personal  lojories:  Nbolioencb:  Contbibutoby  Nboli* 
gbngb:  Questions  fob  Juby.  lasaes  as  to  the  existence  of 
negligence  and  oontribatory  negligence,  and  as  to  the  proximate 
oanse  of  an  injury,  are  for  the  jury  to  determine,  when  the  evi- 
dence as  to  the  facts  is  conflicting,  and  where  different  minds 
might  reasonably  draw  different  inferences  as  to  these  qnestions 
from  the  fiicta  established. 


2.  :  Elements  of  Damage:    Mbntal  Suffebino.    In  a» 

action  for  personal  injuries,  mental  suffering  and  anxiety  cansecl 
by  a  physical  injury  is  an  element  of  damage  whether  or  not 
the  injury  was  due  to  the  willful  act  of  the  defendant 

Error  from  the  district  court  of  Douglas  county.   Tried 
below  before  Clarkson,  J. 

John,  L.  WebdeTy  for  plaintiff  in  error. 

Igaac  Adams,  contra* 

Irvine,  C. 

The  defendant  in   error  Frank  Dougherty  recovered 
judgment  against  the  plaintiff  in  error  in  the  sum  of  $500 
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for  injuries  sustained  hj  defendant  in  error  bj  being 
thrown  into  a  trench  excavated  by  plaintiff  in  error  in 
Sherman  avenue  in  the  city  of  Omaba,  and  alleged  to  have 
been  left  without  proper  guards  or  precautions  against  ac- 
cident. To  reverse  this  judgment  the  plaintiff  in  error 
brings  these  proceedings. 

The  plaintiff  in  error  was  operating  a  system  of  water- 
works in  the  city  of  Omaha,  and  possessed  by  ordinance 
the  riglit  to  occupy  streets  in  that  city  with  its  mains,  and 
to  make  oi)enings  and  excavations  in  such  streets  for  the 
purpose  of  laying  and  repairing  such  mains.  A  general 
ordinance  of  the  city  in  relation  to  the  laying  and  repair- 
ing of  water,  sewer,  and  gas  pipes  provided  as  follows : 
''Red  lights  shall  be  kept  around  all  unfinished  work  at 
night,  and  fences  or  other  suitable  and  sufficient  barricades 
against  accidents  shall  be  placed  around  excavations  at  all 
times."  On  the  day  preceding  the  accident  the  plaintiff 
in  error  had  opened  a  trench  on  Sherman  avenue  running 
lengthwise  of  the  street,  which  was  north  and  south,  some 
six  or  eight  feet  from  the  west  curb.  This  trench  was 
from  sixteen  to  twenty  feet  long,  about  four  feet  wide  and 
seven  feet  deep.  About  7  o'clock,  aod  after  it  had  grown 
dark,  Doiiglierty  started  from  a  point  on  Sherman  avenue 
about  a  mile  north  of  the  excavation,  driving  two  horses 
attached  to  a  wagon.  He  was  seated  upon  a  board  laid 
across  the  side  boards  of  the  wagon.  He  started  from  a 
saloon,  and  the  evidence  shows  that  he  had  been  there  some 
time,  and  had  partaken  of  intoxicating  beverages,  but  upon 
this  point  it  is  very  doubtful  whether  the  evidence  would 
have  been  sufficient  to  have  sustained  a  finding  that  he  was 
intoxicated.  He  was  accompanied  by  two  men  driving 
one  horse  attached  to  a  buggy.  Dougherty  drove  down 
the  west  side  of  the  street,  the  two  men  referred  to  upon 
the  east  side.  They  were  driving  at  a  somewhat  rapid  rate, 
and  remained  so  close  together  that  they  were  enabled  to 
converse  as  they  drove  along.     When  the  excavation  waa 


Vol.  37]         JANUARY  TERM,  1893.  375 

American  Water- Works  Co.  t.  Dougherty. 

reached^  the  two  men  in  the  baggy  being  a  short  distance 
ahead,  Dougherty's  horses  both  plunged  into  the  excavation 
and  Dougherty  was  thrown  either  into  the  trench  or  upon 
the  ground  at  the  side  thereof,  sustaining  the  injuries  to 
recover  for  which  the  action  wa^  brought. 

The  principal  error  assigned  is  that  the  verdict  is  not 
supported  by  sufficient  evidence,  and  it  is  argued  upon 
this  assignment  in  the  first  place  that  there  is  no  evidence 
of  negligence  on  the  part  of  the  water-works  company 
causing  the  accident,  and,  secondly,  that  the  evidence  dis- 
closes contributory  negligence  on  the  part  of  Dougherty. 

The  evidence  in  regard  to  the  condition  of  tlie  excava- 
tion is  conflicting.  That  introduced  on  behalf  of  the  com- 
pany tends  to  show  that  when  work  ceased,  about  6  o'clock, 
the  earth  removed  from  the  excavation  had  been  piled  up 
along  each  side  and  across  each  end  of  the  ditch  to  a  height 
varying  from  one  and  a  half  to  three  feet ;  that  at  each 
end  there  had  been  thrust  into  the  loose  earth  a  stick  from 
three  to  five  feet  in  length,  and  to  the  top  of  each  stick  was 
fastened  a  lantern  having  a  wire  guard  a  short  distance 
from  the  glass,  and  a  jacket  of  red  flannel  drawn  tightly 
over  the  guard.  The  evidence  on  behalf  of  Dougherty 
tends  to  show  that  when  the  accident  occurred  only  one  red 
light  was  visible,  and  that  at  the  south  end  of  the  trench, 
and  that  there  was  no  earth,  or,  if  any,  a  very  small  quan- 
tity across  the  north  end.  There  is  evidence  to  the  efiect 
that  Dougherty's  horses  struck  a  lantern  at  the  north 
end,  shattering  it,  and  that  the  fragments  were  found  af- 
ter the  accident.  But  the  two  men  in  the  buggy  observed 
but  one  lantern,  and  this  only  when  they  were  within 
about  twenty-five  feet  of  it.  As  to  the  existence  of  the 
embankment  of  earth  across  the  north  end  of  the  trench 
the  evidence  of  the  defendant's  witnesses,  Vickery  and 
Dr.  Brown,  is  conflicting  and  both  cannot  be  believed. 
The  jury  was  justified  in  accepting  the  testimony  ofiered 
on  behalf  of  Dougherty,  and  it  is  in  the  light  of  that  testi- 
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mony  that  the  case  must  be  considered.  By  the  ordi- 
nance referred  to  the  company  was  required  to  provide 
fences  or  other  suitable  and  sufficient  barricades  against 
accidents.  The  term  barricade  imports  an  obstruction — 
not  merely  a  warning,  but  an  actual  impediment  to  travel* 
If  the  ordinance  had  only  contemplated  the  throwing  out 
of  the  earth  necessary  in  making  the  excavation,  it  would 
be  a  useless  piece  of  legislation,  for  that  much  of  a  barri- 
cade would  be  necessarily  made.  The  general  term  '^  suit- 
able and  sufficient  barricade^'  must  also  be  construed  with 
reference  to  the  special  term  '*  feuce/'  and  these  considera- 
tions lead  us  to  the  conclusion  that  the  ordinance  contem- 
plates a  barricade  more  marked  than  even  the  evidence  of 
the  water  company  shows  to  have  been  in  existence  about 
this  trench.  As  to  the  lights  erected,  while  the  testimony 
of  the  superintendent  of  the  water  company  is  to  the  effect 
that  he  has  seen  such  lights  at  the  distance  of  a  mile,  the 
testimony  of  both  Russell  and  Yuhel,  the  men  in  the 
buggy,  is  that  they  saw  but  one  light,  and  that  at  the  south 
end.  Yubel  did  not  see  it  until  he  was  within  about  twenty- 
five  feet  of  it,  while  Russell  does  not  seem  to  have  no- 
ticed it  until  after  the  accident.  The  light  of  a  common 
lantern  passing  through  a  piece  of  red  flannel  cannot  be 
very  brilliant,  and  whether  or  not  it  afforded  a  sufficient 
warning  was  clearly  a  question  for  the  jury.  We  think 
the  jury  was  clearly  justified  in  finding  that  the  trench  had 
been  left  without  proper  barricades  or  cautionary  signals, 
and  we  think  it  was  clearly  justified  in  inferring  that  the 
negligence  of  the  company  in  this  regard  caused  the 
accident. 

Much  that  has  already  been  said  applies  to  the  question 
of  contributory  negligence.  We  cannot  say  that  the  jury 
was  bound  to  find  that  Dougherty  was  intoxicated;  that  he 
was  driving  with  undue  speed,  or  that  in  failing  to  observe 
the  red  light  and  avoid  the  trench  he  failed  to  use  ordinary 
care.     There  is  some  general  complaint  of  the  instructions 
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upon  these  subjects,  but  when  taken  together  they  state  the 
law  fairly,  and  no  specific  exceptions  were  taken. 

It  is  assigned  as  error  that  the  court  erred  in  giving  in- 
struction No.  1  asked  by  Dougherty.  This  instruction  is 
as  follows:  ^' The  jury  are  instructed  that  the  leaving  of  an 
excavation  in  the  street  without  fencing  or  suitable  and  suf- 
ficient barricades  against  accident  contrary  to  the  provisions 
of  the  city  ordinance  is  evidence  of  negligence.  If  you  shall 
find  that  the  earth  thrown  out  from  the  trench  on  either  side 
did  not  constitute  a  suitable  and  sufficient  barricade  against 
aocidentSy  and  that  the  accident  occurred  through  want  of 
a  suitable  and  sufficient  barricade  while  the  plaintiff  was  in 
the  exercise  of  ordinary  care,  then  you  will  find  for  the 
plaintiff,  notwithstanding  that  you  may  find  that  the  exca- 
vation was  at  the  time  guarded  by  red  lights.'^  The  first 
objection  urged  to  this  instruction  is  that  its  first  sentence 
omits  the  element  of  the  necessity  of  proving  that  the  want 
of  a  suitable  and  sufficient  barricade  contributed  to  the  hap- 
pening of  the  accident.  The  remainder  of  the  instruction 
states  this  in  clear  terms^  and  is  applicable  to  the  evidence. 
It  is  also  urged  that  the  instruction  is  erroneous  in  not 
telling  the  jury  what  would  be  sufficient  and  suitable 
barricades.  This  point  is  covered  by  the  second  instruction 
given  by  the  court  of  its  own  motion,  where  the  jury  is  told 
that  it  is  its  duty  to  inquire  whether  the  company  did  or 
did  not  use  such  precautions  as  a  person  in  the  exercise  of 
ordinary  prudence  would  have  used  to  warn  and  protect 
persons  traveling  along  the  streets  from  the  danger  to  which 
they  might  be  exposed  by  reason  of  the  trench.  That  in- 
struction was  at  least  as  favorable  to  the  company  as  the 
law  would  permit.  The  remaining  objections  to  this  in- 
struction seem  to  rest  upon  the  proposition  that  the  court 
should  have  itself  determined  that  the  plaintiff  was  guilty 
of  contributory  negligence.  This  question  has  already 
been  discussed. 

The  plaintiff  in  error  also  contends  that  the  court  erred 
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in  instructing  the  jury  that  thej  might  consider  mental 
suffering  and  anxiety  in  estimating  the  damages.  This  in- 
struction was  correct.  Owing  to  the  nature  of  things  there 
can  be  no  precise  scale  for  weighing  damages  in  such 
cases.  Physical  suffering  caused  by  such  injuries  is  in  its 
nature  inseparable  from  mental  suffering  and  anxiety  from 
the  same  cause.  Whatever  may  be  the  rule  as  to  the  re- 
covery of  such  damages  where  there  has  been  no  physical 
injury^  where  such  physical  injury  has  been  sustained^ 
mental  suffering  and  anxiety  are,  as  much  as  physical,  an 
element  for  which  the  plaintiff  should  be  compensated. 
Judgment 

Affibmbd. 


Thb  other  commissioners  concur. 


MoKlNLET  &  LaNNINQ  £T  Ali.  V.  JoHN  T.  ChAPMAV. 

Filed  June  30,  1893.    No.  4765. 

L  Ck>iinty  Courts:  Appeal.  In  a  dvil  actioii  in  the  oannlj 
ooori  AH  appeal  is  to  be  taken  in  the  name  manner  ae  if  before  a 
Jnstiee  of  the  peace. 


%  : :  Bonds:  Time  fob  Filikg.    An  undertaking  for 

an  appeal  deliTered  to  the  oonntj  Judge  at  9:30  P.  M.  of  the 
tenth  day  after  the  judgment  is  rendered  ia  within  ten  days, 
and  the  appeal  la  taken  within  the  time  fixed  by  statute. 

Ebbor  from  the  district  court  of  Box  Butte  county. 
Tried  below  before  Kinkaid,  J. 

Thomas  DamaU  and  John  P.  Amott,  for  plaintifia  in 
error: 

An  appeal  undertaking  is  filed  in  time  when  it  is  deliv- 
ered to  the  county  judge  at  9:30  P.  M.  of  the  tenth  day 
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after  judgment.  [Dale  v.  Doddridge^  9  Neb.,  143;  JfoGo- 
voek  V,  PoUcLcky  13  Id.,  537;  Hdpkenstine  v.  Vinoennes 
NaJtUmal  Bank,  66  Ind.,  589.)  A  paper  is  said  to  be  filed 
when  it  is  delivered  to  the  proper  officer  and  hy  him  re- 
ceived to  be  kept  on  file.  {Sutton  v.  McCoy ,  Wright  [O.], 
96;  Peterson  v.  Taylor j  16  Ga.,  484;  Perkins  v.  Strong,  22 
Neb.,  731.) 

• 

Fowler  A  MeNamara  and  W.  M.  lodenoe,  confyra. 

Maxwell,  Ch.  J. 

A  trial  was  had  in  this  case  in  the  county  court  on  the 
8th  day  of  July,  1890,  and  judgment  rendered  against  the 
plaintiffs  in  error  for  the  sum  of  $450.  On  the  18th  of 
the  same  month  the  plaintiffs  placed  their  undertaking  for 
an  appeal  in  the  hands  of  the  county  judge,  whereupon  the 
next  day  he  made  the  following  record  of  such  filing: 

**  In  the  County  Court  Box  Butte  County,  State  of  Ne- 
braska. 

"John  T.  Chapman 

V. 

McKinley  &  Lanning, 
Job  Hathaway,  and 
H.  B.  Austin. 

"I,  D.  K*  Spacht,  county  judge  within  and  for  the 
eonnty  of  Box  Butte,  state  of  Nebraska,  hereby  certify  that 
the  appeal  undertaking  in  this  case  was  handed  to  me  by 
Daniel  Roberts  and  left  with  me  on  the  18th  day  of  July, 
1890,  at  9:30  P.  M.,  at  my  residence,  in  Box  Butte  county, 
Nebraska;  that  the  said  undertaking  in  appeal  was  entered 
of  record  in  said  case  and  securities  thereon  approved  by 
me  the  19th  day  of  July,  1890. 

''Witness  my  hand  and  official  seal  this  26th  day  of 
July,  A.  D.  1890. 

''  [seal.]  D.  K.  Spacht, 

"County  Judge.*' 
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A  transcript  was  thereupon  duly  filed  in  the  district 
court.  The  defendant  in  error  in  that  court  moved  todis^ 
miss  the  appeal  because  the  undertaking  was  not  filed  in 
ten  days  from  the  date  of  the  rendition  of  the  judgment. 
The  motion  was  sustained  and  the  appeal  dismissed,  from 
which  order  the  cause  is  brought  into  this  court. 

Section  26,  chapter  20,  Compiled  Statutes,  provides: 
''In  civil  actions  brought  under  the  provisions  of  this 
chapter  either  party  may  appeal  from  the  judgment  of  the 
probate  court,  or  prosecute  a  petition  in  error,  in  the  same 
manner  as  provided  by  law  in  cases  tried  and  determined 
by  justices  of  the  peace.  The  amount  of  the  bond  or  un- 
dertaking taken  shall  be  double  tlie  amount  of  the  judg- 
ment and  coats,  and  shall  be  approved  by  the  probate 
judge." 

Section  7  of  the  same  chapter  provides :  ''  It  shall  be 
the  duty  of  the  probate  judge,  in  each  county,  to  hold  a 
regular  term  of  the  probate  court  at  his  office  at  the  county 
seat,  commencing  at  9  o'clock  A.  M.  on  the  first  Monday 
of  each  calendar  month,  for  the  trial  of  sucli  civil  actions 
brougiit  before  such  court  as  are  not  cognizable  before  a 
justice  of  the  peace.  Such  r^ular  term  shall  be  deemed 
to  be  open  without  any  formal  adjournment  thereof  until 
the  third  Monday  of  the  same  month,  wlien  all  causes  not 
then  finally  determined  shall  be  continued  by  such  court 
to  the  next  regular  term;  but  such  courts  shall  be  deemed 
to  be  always  open  for  the  filing  of  papers  and  issuance  of 
process  in  civil  actions,  and  for  the  purpose  of  taking  and 
entering  judgment  by  confession." 

Section  1007  of  the  Code  provides:  ''The  party  appeal- 
ing shall,  within  ten  days  from  the  rendition  of  judgment, 
enter  into  an  undertaking  to  the  adverse  party,  witli  at 
least  one  good  and  sufficient  surety  to  be  approved  by  such 
justice,  in  a  sum  not  less  than  $50  in  any  case,  nor  less 
than  double  the  amount  of  judgment  and  costs,  condi- 
tioned :  First — That  the  appellant  will  prosecute  his  ap- 
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peal  to  effect  and  without  unnecessary  delay.  Second — 
That  if  judgment  be  adjudged  against  him  on  the  appeal, 
he  will  satisfy  such  judgment  and  costs.  Such  undertak- 
ing need  not  be  signed  by  the  appellant." 

Had  the  county  judge  in  this  case  been  a  justice  of  the 
peace  and  the  appeal  undertaking  delivered  to  him,  as  in 
ihis  case,  nio  question,  I  think,  would  have  been  raised 
against  it  on  the  ground  that  it  was  not  filed  in  time.  The 
Code  gives  the  appellant  ten  days  after  the  day  on  which 
the  judgment  is  rendered  in  which  to  file  the  undertaking, 
^here  is  no  provision  that  it  shall  be  filed  during  business 
hours.  The  undertaking  must  be  delivered  to  the  ofiicer, 
and  if  the  sureties  are  deemed  sufficient,  it  his  duty  to  ap- 
prove the  undertaking. 

In  State  v.  Clarky  24  Neb.,  318,  where  the  justice  had 
received  and  retained  the  undertaking  for  an  appeal  with- 
out objection,  it  was  held  to  be  his  duty  to  approve  the 
same,  and  the  appeal  was  sustained.  It  is  said:  '^The 
particular  objection  to  a  bond  presented  to  a  justice  for  hia 
approval  must  be  made  at  or  soon  after  the  time  of  receiv- 
ing the  same,  and  an  opportunity  given  the  appellant  to 
correct  the  alleged  defect.  An  appeal  is  a  valuable  right, 
and  being  in  furtherance  of  justice,  the  laws  relating  to  it 
are  to  be  liberally  construed.  The  justice,  therefore,  is  to 
aid  as  far  as  possible  in  perfecting  an  appeal.  The  fact 
that  the  appeal  is  from  his  judgment  is  no  reflection  either 
upon  his  integrity  or  ability." 

It  is  very  clear  that  the  undertaking  in  this  case  was  filed 
within  the  proper  time,  and  dates  from  the  time  of  deliv- 
ery. The  judgment  is  therefore  reversed  and  the  cause  re- 
manded for  further  proceedings. 

Beyebsed  akd  bemanbed. 

The  other  judges  concur. 
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57  m  Clarke  Banking  Company  v.  Isaac  K.  Wmght. 

FiLBD  JUNB  30, 1803.     No.  4813. 

Attaohxnent:  Motion  to  Quash:  Amendment  of  Affidavit. 
An  affidavit  for  the  issuance  of  an  attachment  maj  be  amended 
by  leaye  of  the  ooort,  even  after  a  motion  to  qnaah  the  proceed- 
ings is  filed,  beeanse  of  that  particalar  defect. 

Error  from  the  district  court  of  Buffalo  county.  Tried 
below  before  Hamer,  J.  ^ 

J.  M.  EagterUng,  H,  M.  Sinclair,  and  Sinclair  A  Brown^ 
for  plaintiff  in  error. 

Old  E*  Newman^  contra. 

Maxwell,  Ch.  J. 

On  the  Ist  day  of  April,  1891,  the  plaintiff  commenced 
an  action  in  the  district  court  of  Buffalo  county  against  th^ 
defendant  to  recover  money  alleged  to  be  loaned  to  the  de- 
fendant by  the  plaintiff.  On  the  same  day  the  plaintiff,  by 
J.  M.  Easterling,  filed  an  affidavit  for  an  order  of  attach- 
ment in  said  cause,  as  follows : 

*' State  op  Nebraska,  ) 
Buffalo  County,      j  ^^ 

'^In  the  District  Court  of  Buffalo  County,  Nebraska. 

"The  Clarke  Banking  Company ^ 

^'  r 

Isaac  K.  Wright.  j 

"J.  M.  Easterling,  being  first  duly  sworn,  upon  his  oath 
deposes  and  says  that  he  is  the  duly  authorized  attorney  for 
the  Clarke  Bar.  king  Company,  a  corporation  duly  organ- 
ized under  the  laws  of  the  state  of  Nebraska  and  doing 
business  in  Buffalo  county,  Nebraska,  with  office  and  place 
of  business  at  Sartoria,  in  said  county  and  state;  that 
plaintiff  has  commenced  an  action  against  Isaac  K.  Wright 
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in  the  district  court  of  Buffalo  oountj  to  recover  the  sum 
of  $250,  with  ten  per  cent  interest  from  March  4,  1891^ 
now  due  and  payable  to  the  plaintiff  from  defendant  for 
money  loaned  the  defendant  at  his  special  instance  and  re- 
quest. 

'^Affiant  further  says  that  plaintiff's  claim  is  just,  and 
that  plaintiff  ought,  as  he  believes,  to  recover  thereon  the 
sum  of  $250 ;  and  that  the  defendant  is  a  non-resident  of 
the  state  of  Nebraska,  as  he  verily  believes. 

^^  J.  M.  Easterlinq. 

'^Subscribed  in  my  presence  and  sworn  to  before  me 
this  1st  day  of  April,  1891. 

"  [seal.]  Will  G.  Nye, 

"  Clerk  of  the  District  Court  of  Buffalo  County,  Neh:' 

On  the  filing  of  said  affidavit  an  order  of  attachment 
was  issued  and  certain  property  of  the  defendant  attached. 
Afterwards  the  defendant  appeared  and  filed  the  following 
motion : 

*'Now  comes  the  defendant,  by  his  attorney,  Gid  E. 
Newman,  and  making  a  special  appearance,  objects  to  the 
jurisdiction  of  the  court  over  the  subject-matter  of  this  suit 
for  the  reason  that  the  affidavit  filed  herein,  preliminary 
to  the  issuing  of  the  attachment,  is  insufficient  in  law,  be- 
cause it  states  that  the  defendant  is  a  non-resident,  upon  in- 
formation, as  he  verily  believes,  and  not  in  positive  terms.'' 

On  the  13th  day  of  June,  1891,  and  while  the  motion 
to  dissolve  the  attachment  was  pending,  the  plaintiff  made 
application  to  the  court  for  leave  to  amend  the  affidavit  for 
attachment  as  follows : 

''Now  comes  the  plaintiff  and  asks  leave  of  the  court  to 
amend  the  affidavit  of  attachment  in  the  above  entitled 
cause,  so  that  said  affidavit  may  positively  state  that  said 
defendant  is  a  non-resident  of  this  state/' 

The  application  to  amend  was  overruled  and  the  attach- 
ment discharged,  and  that  is  the  error  complained  o£  In 
this  we  think  the  court  erred. 
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In  Struthers  v,  MoDowdl^  5  Neb.^  49 1,  this  court  held 
that  ^'Ad  aiBdavit  for  the  issuance  of  an  attachment  may 
be  amended  by  leave  of  the  court,  even  after  a  motion  to 
quash  the  proceeding.^  is  filed,  because  of  that  particular  de- 
fect." In  delivering  the  opinion  of  the  court  Chief  Justice 
Lake  says  (pp.  493-4):  "Under  our  statute  of  amend- 
ments great  latitude  is  given  to  the  court  in  permitting 
even  material  defects  to  be  remedied,  especially  where  they 
were  occasioned  by  mistake  or  are  the  result  of  oversight, 
and  it  can  be  seen  that  by  so  doing  substantial  justice  will 
be  done.  And  this  rule  is  not  limited  to  pleading  merely, 
but  is  applicable  to  all  proceedings  in  civil  actions.  {Irwin 
V.  Bank  of  Bellefontaine,  6  O.  St.,  81 ;  Campbell  v.  Whet- 
stone,  3  Scam.  [111.],  361 ;  Langworthy  v.  Waters^  11  la., 
432;  (/Dea  v.  Washington  County,  3  Neb.,  118.)"  The 
decision  in  that  case  conforms  to  the  spirit  of  the  Code, 
and  is  right  and  will  be  adhered  to.  The  court,  therefore, 
should  have  permitted  the  amendment  to  be  made.  The 
judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings. 

Reversed  and  bemanded. 


The  other  judges  concur. 


Chbistian  Rathman,  appellant,  v.  Edmund  Pbyckb, 


appellee,  et  al. 


Filed  Juhb  30, 1893.    No.  3931. 


Squity:  Ooktsaots:  Fjllud:  Rescission.  SM,  That  as  Iw- 
tween  the  plaintiff  and  Peycke  the  proof  failed  to  show  frand, 
and  that  as  the  plaintiff  had  reftised  the  oiler  to  redeem  the 
cheese  company's  stock  by  paying  the  amount  for  which  it  was 
taken  as  seoarity  with  interest  thereon,  the  jadgment  would  ba 
affirmed. 
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*  Appeal  from  the  district  ooart  of  Douglaa  oonntj. 
Heard  below  before  WAEELEYy  J. 

Charles  j5.  KeUer^  for  appellant. 

Charles  Ogden^  coTUra, 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  I  ourt  of  Douglas 
county  on  the  10th  day  of  March,  1886,  to  thjuire  Peycke — 

First — To  surrender  up  certain  school  leases  left  by 
Dorn  with  his  wife  for  Christian  Bath: nan,  and  which 
were  gotten  possession  of  by  Edmund  Peycke  and  retained 
by  him. 

Second — To  require  Edmund  Peycke  to  account  for 
and  to  repay  to  the  said  appellant  certain  moneys  obtained 
from  Rathman  by  fraud  and  false  representations. 

Third — To  cancel  certain  notes  obtained  from  Bath- 
man  through  fraud,  and  on  account  of  the  failure  of  the 
consideration  thereon,  and 

Fourth — To  cancel  a  certain  contract  entered  into  on 
the  2d  day  of  January,  1885,  assigning  certain  stock  in 
the  Blair  Cheese  Company  from  Bathman  to  Peycke,  and 
to  require  the  said  Peycke  to  account  for  the  value  of  said 
stock,  in  the  meantime  enjoining  the  transfer  of  said  shares 
by  said  Peycke. 

While  the  action  was  pending  the  plaintiff  filed  a  sup- 
plemental petition  setting  forth  that  Peycke  had  borrowed 
large  sums  of  money  upon  the  shares  of  stock  in  the  Blair 
Cheese  Company  assigned  to  him  by  the  plaintiff,  by  reason 
of  which  the  stock  had  become  worthless,  and  praying  for 
an  accounting. 

On  the  trial  of  the  cause  the  court  granted  the  plaintiff 
leave  to  redeem  the  Blair  Cheese  Company^s  stock  by  pay- 
ing the  amount  with  interest,  for  which  it  was  given  as 
security.  This  offer  the  plaintiff  declined,  whereupon  the 
28 
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court  found  the  issues  iu  favor  of  the  defendants  and  dis-- 
missed  the  action.     The  plaintiff  appeals. 

It  appears  from  the  record  that  for  sometime' prior  to 
March,  1886,  one  Rudolph  Dom  held  prominent  positions 
in  at  least  two  companies  in  the  state,  and  was  receiving 
salaries  the  aggregate  of  which  seems  to  have  exceeded 
$400  per  month.  Dom  seems  to  have  stood  well  as  a  busi- 
ness man,  and  the  business  relations  between  him  and  the 
plaintiff  were  of  the  most  friendly  character.  The  same  is 
true  of  the  business  relations  between  the  plaintiff  and 
Peycke.  Dorn  suggested  to  both  the  plaintiff  and  Peycke 
that  money  could  be  made  by  leasing  school  lands  in  Keith 
county  from  the  state.  The  result  was  that  the  plaintiff 
gave  his  note  to  Dorn  for  $1,280,  and  procured  the  notes 
of  two  or  more  of  his  brothers,  each  for  a  like  amount,  in 
favor  of  Dorn.  These  notes  Dorn  and  Peycke  indorsed, 
and  Dorn  obtained  the  money  thereon.  Peycke  and  three 
or  four  persons  in  Omaha  were  also  induced  to  give  their 
notes  to  Dorn  for  $1,280  each.  The  proof  in  regard  to 
the  amount  of  school  land  leased  is  quite  meager.  Tliat 
some  land  was  leased  there  is  no  doubt,  but  the  quantity  is 
left  in  doubt.  It  seems  to  be  conceded,  however,  that  the 
scheme  was  practically  a  failure,  and  that  the  contributors 
to  the  fund  received  but  little  for  their  investments.  In  the 
meantime  the  plaintiff's  note  and  those  of  his  brothers,  which 
he  had  indorsed,  and  had  also  been  indorsed  by  Dorn  and 
Peycke,  had  become  due  at  a  bank  and  were  paid  by  Peycke. 
Thereupon  the  plaintiff  gave  him  security  upon  his  cheese 
company  stock,  and  it  is  claimed  that  Peycke  used  unfair 
means  to  supplant  the  plaintiff  in  said  company  and  in- 
state himself  therein. 

There  is  testimony  in  the  record  tending  to  show  ihat 
Dorn  Wits  dishonest  and  deceived  both  the  plaintiff,  Peycke, 
and  a  number  of  others,  and  inveigled  them  into  the  school 
land  scheme  by  reason  of  which  he  obtained  possession  of 
a  large  amount  of  money  without  any  effort  on  his  part  to 


Vol.  37]         JANUARY  TERM,  1893.  387 


Boyd  T.  Fomaa. 


procure  school  lands^  and  that  soon  afterwards  he  absconded 
from  the  state.  The  proof  fails  to  show  that  Peycke  acted 
in  baci  faith  with  the  plaintiff,  or  others,  but  seems,  like  the 
plaintiff,  to  have  placed  full  reliance  in  Dom.  The  charge 
of  fraud  against  Peycke,  therefore,  is  not  sustained.  The 
plaintiff  was  offered  the  right  to  redeem  the  cheese  com- 
pany's stock  upon  the  payment  of  the  amount  for  which  it 
was  taken  as  security  and  refused  to  accept  of  the  same. 
That  was  the  proper  relief  under  the  proof  in  the  case. 
There  is  no  error  in  the  record  add  the  judgment  is 

Affirmed. 
The  other  judges  concor. 


Chables  H.  Boyd,  Administkator,  appellee,  v. 

BOBEBT  "W.  FUKNAS,  APPELLANT,  ET  AL. 
PiLKD  JUNB  30, 1893.     No.  4686. 

1.  Judgments:  Bkviyob:  LmrrATioNs:   JuBisDiCTnoK.    EM^ 

That  the  oourfc  had  Jariadiction  of  the  sabject-matters  and  the 
parties  served. 

2.  :  :  Pboof.     That  the  proof  fhllj  sustained  the  or- 
der of  the  court  reviying  the  Jndgment. 

8.  :  :    L1MITAT10N&     The  limitation  of  one  year  in 

which  to  rerire  an  action  on  motion  does  not  apply  to  a  proceed- 
ing to  revive  a  judgment 

^  : :  AonoH  by  Adhinistratob:  Pabtees.    Sdd^ 

That  the  action  was  properly  brought  in  the  name  of  the  admin- 
istrator. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Field,  J. 

Charles  E.  Magoon^  for  appellant 
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jr.  C.  Johnston  and  H.  H»  BlodgeUy  contra. 

Maxwell,  Ch.  J. 

This  proceeding  was  brought  in  the  district  court  of  Lan- 
caster conntj  to  revive  a  judgment  in  the  district  court  of 
that  county.  The  conditional  order  of  revival  is  as  fol- 
lows: 

"And  now  comes  Adelia  Boyd,  formerly  Adelia  Frank- 
man,  and  suggests  to  the  court  that  the  plaintiff  Adolphus 
G.  Frankman  has  died  since  the  judgment  was  recovered 
in  this  action,  and  that  Charles  H.  Boyd  has  been  appointed 
administrator  of  his  estate,  and  that  there  still  remains  doe 
and  unpaid  on  said  judgment  the  sum  of  $579.92,  and  the 
sum  of  $81.52  costs,  and  interest  thereon  from  September 
14,  1889,  and  the  court  being  fully  advised  in  the  prem- 
ises, on  motion  of  the  plaintiff  it  is  ordered  that  the  de- 
fendants Egbert  W.  Furnas  and  Orsamus  H.  Irish  show 
cause,  within  twenty  days  from  the  service  of  this  order, 
why  judgment  for  the  sum  of  $579.92  should  not  be  re- 
vived against  them,  the  said  Robert  W.  Furnas  and  Onwi- 
mus  H.  Irish,  and  in  favor  of  Charles  H.  Boyd,  the  ad- 
ministrator of  the  estate  of  the  deceased,  Adolphus  6. 
Frankman/* 

This  order  was  duly  served  on  the  defendant  Furnas 
and  he,  through  his  attorney,  filed  his  answer  as  follows : 

*'Comes  now  the  defendant  Robert  W.  Furnas,  and  ob- 
jects to  the  revivor  of  the  judgment  heretofore  reudered 
herein  for  the  reasons  following: 

"1.  The  court  has  no  jurisdiction  of  the  subject-matter. 

"2.  The  relief  asked  in  the  application  herein  is  con- 
trary to  the  law. 

"3.  There  is  no  authority  in  law  for  granting  the  appli- 
cation herein. 

"4.  That  said  application  was  not  made  within  the  time 
fixed  by  law. 
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'^5.  That  the  said  Boyd  has  no  right  to  the  relief  prayed 
for  in  said  application,  and  has  not  the  right  in  law  to 
make  said  application. 

'^6.  That  said  A.  G.  Frankman  on  the  .1st  day  of  April, 
1875,  assigned  said  judgment  to  one  A.  N.  6oldwood,and 
that  said  Frankman  was  not  the  owner  of  said  judgment 
at  the  time  of  his  death/' 

On  the  hearing  the  court  made  the  following  order: 

''This  cause  having  been  heretofore,  on  a  former  day  of 
this  term  of  court,  to- wit,  December  20, 1890,  submitted  to 
the  court  upon  the  motion  of  Charles  H.  Boyd,  adminis- 
trator of  the  estate  of  the  said  Adolphus  G.  Frankman,  now 
deceased,  to  revive  the  judgment  heretofore  entered  in  this 
court  in  the  above  entitled  cause,  in  favor  of  the  said 
plaintiff  and  against  the  said  defendants,  which  judgment 
has  become  dormant  by  lapse  of  time,  and  because  of  the 
death  of  the  said  plaintiff,  and  it  appearing  to  the  court  that 
the  order  heretofore  entered  herein  commanding  the  said 
defendants  to  show  cause,  if  any  there  be,  why  said  judg- 
ment should  not  stand  revived  has  been  duly  served  upon 
the  defendant  Robert  W.  Furnas,  and  that  no  sufficient 
cause  has  been  shown  by  him  why  said  judgment  should 
not  be  revived,  the  court  doth  sustain  said  motion. 

''  It  is  therefore  considered  and  adjudged  by  the  court 
that  the  judgment  entered  herein  on  the  21st  day  of  April, 
A.  D.  1875,  for  the  sum  of  $237.52,  with  interest  on  said 
sum  from  the  said  21st  day  of  April,  1875,  at  the  rate  of 
ten  per  cent  per  annum  until  paid,  and  costs  of  suit,  taxed 
at  $45.98,  be,  and  the  same  hereby  is,  revived  in  the  name 
of  the  said  Charles  H.  Boyd,  administrator  of  the  estate  of 
Adolphus  G.  Frankman,  deceased,  together  with  the  costs 
of  increase,  taxed  at  $46.39,  and  the  costs  in  this  behalf 
expended,  taxed  at  $10.30,  and  for  all  of  which  sums  ex- 
ecution is  hereby  awarded.*' 

The  errors  assigned  are  the  same  as  in  the  answer. 

It  will  be  observed  that  the  answer  is  exceedingly  vague 
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and  indefinite.  Take  the  first  assignment,  that  ^'  the  oourt 
has  no  jurisdiction  of  the  subject-matter/'  It  is  not  denied 
that  the  court  has  authority  to  revive  a  judgment  which 
bj  lapse  of  time  has  become  dormant.  Such  power  is 
clearly  conferred  by  statute  and  has  been  exercised  by  the 
courts  wherever  the  facts  justified  the  revival.  {Eaton  r. 
Hasty,  6  Neb.,  419 ;  GUleUe  v.  Morrison,  7  Id,,  263;  Hun- 
ter  V.  Leahy,  18  Id.,  80;  Dennis  r.  Omaha  National  Bank, 
19  Id.,  675 ;  Oarrison  v.  C.  AuUman  dc  Co.,  20  Id.,  311; 
OreighLon  v.  Oorum,  23  Id.,  502.)  In  the  case  last  cited  a 
judgment  was  recovered  in  the  county  court,  a  transcript 
thereof  filed  in  the  district  court,  on  which  an  execution 
was  issued  and  returned  unsatisfied.  No  other  proceedings 
were  had  for  more  than  nine  years,  when  steps  were  taken 
to  revive  the  judgment,  and  it  was  held  that  the  plaintiff 
was  entitled  to  an  order  of  revivor.  The  court  therefore 
had  jurisdiction  of  the  subject-matter  and  the  first  objection 
is  overruled. 

The  second,  third,  and  fourth  assignments  may  be  con- 
sidered together.  In  substance  they  allege  a  want  of  au- 
thority to  grant  the  relief  sought.  As  stated  in  the  first 
proposition,  such  authority  does  exist. 

The  fifth  assignment,  that  Boyd  has  no  right  to  relief 
prayed  for,  fails  to  assign  any  reason  which  would  bar  the 
right.  The  answer  does  not  deny  that  he  is  administrator 
of  Frankman's  estate,  and  even  if  it  did,  the  proof  tends 
to  show  that  he  is  such  administrator  and  is  entitled  to 
have  the  judgment  revived. 

The  testimony  tends  to  show  that  in  1875  Frankroan  as- 
signed the  judgment  to  Goldwood  as  security;  that  Frank- 
man  was  appointed  subugent  of  Goldwood  for  the  sale  of 
sewing  machines,  and  being  unable  to  give  a  bond,  he  as- 
signed $200  of  the  judgment  in  lieu  (hereof  for  the  faith- 
ful performance  of  his  duty;  that  he  faithfully  performed 
his  duty  and  therefore  the  assignment  did  not  l)ecome  al)80- 
lute.     Goldwood  is  not  here  complaining  nor  claiming  any 
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rights  ID  the  premises,  and  in  our  view  the  proof  is  suffi- 
cient to  entitle  the  plaintiff  to  recover. 

Some  objection  is  made  to  the  form  of  the  action,  in 
effect  that  the  action  is  brought  in  the  name  of  the  estate 
and  not  the  administrator.  It  does  appear  that  the  action 
is  brought  by  Boyd  as  administrator  of  the  estate  of  Frank- 
man,  and  that  he  is  such  administrator.  There  is  no  merit 
in  the  defense  and  the  judgment  is 

Affibiced. 
Tfi£  other  judges  concur. 


Beed  Bbos.  &  CoACPANY  Y.  R  T.  Dayib  Millikg 

Company. 

Filed  Jukb  30,  1893.    Ko.  5081. 

Assumpsit :  Evidence:.  Review.  In  sn  action  on  acoonnt  for 
flour  sold  and  delivered,  a  number  of  defenses  were  set  up  which 
the  proof  failed  to  sastain,  and  the  jury  having  fonnd  for  the 
plaintiil^  kdd,  that  the  judgment  was  right  and  no  error  in  the 
reoord. 

Ebrob  from  the  district  court  of  Cass  county.  Tried 
below  before  Chapman,  J. 

JET.  D,  TratrUj  for  plaintiff  in  error. 

A.  N.  Sullivan  and  Gregory,  Day  &  Day,  contra* 

Maxwell,  Ch.  J. 

This  is  an  fiction  upon  an  account  for  flour  sold  and  de- 
livered to  recover  the  sum  of  |261,  with  interest  from 
September  1,  1890. 


S7    S9l. 
48    8A» 
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To  the  petition  the  defendant  below  filed  an  answer  as 
follows : 

''Comes  now  the  defendant  herein  and  for  answer  to 
plaintiff's  petition  admits  that  the  plaintiff  is  a  corpora- 
tion duly  organized  under  the  laws  of  the  state  of  Mis- 
souri ;  admits  that  the  defendant  is  a  corporation  organ- 
iced  under  the  laws  of  the  state  of  Nebraska  and  doing 
a  general  merchandise  business  at  Weeping  Water,  Ne- 
braska. 

''2.  Defendant  admits  that  on  or  about  the  1st  of  Sep- 
tember,  1890^  the  defendant  purchased  of  and  from  the 
plaintiff  a  bill  of  goods,  to-wit,  flour ;  that  the  said  flour 
was  sold  to  defendant  by  plaintiff,  the  price  of  which  was 
$633.20.  But  at  the  time  of  said  sale  and  before  the  same 
was  consummated  the  plaintiff,  by  its  agent,  stated  and 
represented  and  warranted  to  the  defendant  that  the  afore- 
said flour  was  first-class  and  equal  to  the  brand  of  flour 
which  defendant  was  selling  at  that  time,  and  which  said 
brand  of  flour  was  first-class.  That  defendant,  relying  on  the 
aforesaid  statements  and  representation  so  made  by  plaintiff, 
purchased  the  aforesaid  flour,  and  agreed  to  pay  the  sum  of 
$633.40  therefor  in  case  flour  was  as  represented  ;  and  by 
reason  of  the  aforesaid  warranty  of  plaintiff,  defendant 
was  induQcd  to  accept  said  flour,  and  place  it  upon  the  mar- 
ket, and  to  retail  the  same  to  its  customers. 

''  3.  That  the  aforesaid  representations  made  by  plaintiff 
as  to  the  quality  of  the  said  flour  purchased  were  not  true, 
but  that  said  flour  was  of  an  inferior  grade  or  quality  and 
of  entirely  different  quality  from  that  which  defendant 
agreed  to  purchase  from  plaintiff,  and  of  but  little  value, 
and  which  plaintiff  agreed  to  furnish  defendant,  and  that 
said  flour  purchased  from  plaintiff  was  wholly  unfit  for  use. 

"4.  That  it  notified  plaintiff  that  said  flour  was  not  flour 
as  plaintiff  represented  it  to  be.  and  returned  the  same  to 
plaintiff,  whereupon  the  plaintiff  represented  to  defendant 
that  it  had  changed  said  flour  for  a  better  quality,  and  re- 
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tamed  to  defendant ;  but  defendant  represents  the  fact  to 
be  that  plaintiff  did  not  change  all  of  said  flour,  whereupon 
defendant  returned  said  flour  to  plaintiff. 

'^  6.  That  at  the  time  of  the  purchase  of  said  flour  from 
plaintiff  it  had  a  large  and  valuable  trade  in  flour  and  had 
the  confidence  of  all  its  customers  in  that  line  of  trade,  but 
that  by  reason  of  the  bad  quality  of  the  flour  purchased 
from  the  plaintiff,  and  believing  the  representations  of 
plaintiff  to  be  true,  and  having  sold  some  of  said  flour  and 
recommended  it  to  be  as  good  quality  as  the  brand  of  flour 
which  it  had  been  selling  heretofore,  defendant  lost  its 
retail  flour  trade,  tq  the  very  great  damage  of  defendant  in 
the  sum  of  $500. 

^^6.  Defendant  further  represents  that  plaintiff  is  indebted 
to  the  defendant  in  the  sum  of  $43.60,  money  paid  out  for 
use  and  benefit  of  plaintiff  by  defendant  in  connection  with 
the  transaction  aforesaid. 

'^7.  Defendant  denies  each  and  every  allegation  in  plaint- 
iff's petition  contained  not  herein  specifically  admitted. 

"Wherefore,  by  reason  of  the  breach  of  warranty  of 
plaintiff  of  the  flour  aforesaid,  and  the  misrepresentation 
and  fraud  of  plaintiff,  the  defendant  has  been  damaged  in 
the  amount  of  $500;  and  plaintiff  is  indebted  to  the  de- 
fendant for  money  paid  out  for  plaintiff  in  the  sum  of 
$43.60.  Defendant  therefore  prays  judgment  for  $543.60 
and  the  costs  of  this  suit.'' 

The  reply  need  not  be  noticed. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  defendant  in  error  for  the  sum  of  $231,  upon 
which  judgment  was  rendered. 

No  objection  to  the  instructions  is  made  in  the  plaintiff 
in  error's  brief.  It  is  true  the  rule  as  to  the  measure  of 
damages  as  contended  for  is  stated.  Whether  the  rule 
contended  for  is  correct  or  not  we  need  not  determine,  as  it 
is  not  alleged  that  the  jory  disregarded  the  instructions 
given  by  the  court. 
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It  is  contended  that  one  Underwood,  an  agent  of  the  de- 
fendant in  error,  was  permitted  to  testify  as.  to  the  quality 
of  the  flour  sold  without  showing  any  qualification  in  that 
line.  The  proof  clearly  shows  that  Underwood  was  en- 
gaged in  selling  flour  in  the  different  markets  of  Nebraska 
and  knew  what  flour  was  wortli  at  Weeping  Water.  It  is 
apparent  that  there  is  no  real  defense  to  the  action  and  thai 
the  judgment  is  right     It  is  therefore 

Afjibmed. 


The  other  judges  concur. 


8AR4H  a.    DiMICKy  APPELLANT,  V.    OrAND  IsLAND 

Banking  Company,  appellee,  et  al. 

FII.SO  JuHX  30,  1893.    Na  5117. 

1.  Land  Contracta:  Mobtoaoss:  Salb:  AssiomfENT:  Fobs- 
CLoeu&B:  Equity.  In  1881  one  N.  purchased  from  the  U.  P. 
By.  Co.  a  certain  tract  of  land  on  credit.  This  land  was  sold  to 
yarions  persons  prior  to  1887.  In  that  year,  the  contracts  heing 
the  property  of  one  S. ,  he  mortgaged  the  same  for  a  large  amoant 
to  one  D.  He  also  conveyed  the  land  to  the  O.  L  Bank,  and 
soon  afterwards  assigned  the  contracts  to  the  hank.  D.  began 
an  action  to  foreclose  the  mortgage  in  his  liftvor  and  made  the 
hank  a  party.  After  the  answer  of  the  bank  was  filed,  the  bank, 
at  D.'s  request,  paid  $212  to  the  U.  P.  By.  Co.,  then  due  on  the 
land  contracts.  No  claim  was  made  for  this  in  the  foreplosnre 
proceedings*  In  an  action  by  the  devisee  of  D.  to  have  the 
bank  deliver  np  the  contracts  and  quiet  the  plaintiff's  title  in 
the  land,  held,  that  the  bank  was  entitled  to  $213  and  interest 
thereon,  and  a  decree  of  foreclosure  to  that  effect  was  right. 

U.  Mortgage  Foreclosure:  Equity:  Liens:  Plbadino.  The 
provision  of  the  Ckide,  that  the  plaintiff  shall  state  in  his  petition 
whether  any  proceedings  had  been  had  at  law  for  the  xeoovery 
of  the  debt,  or  any  part  thereof,  applies  alone  to  formal  mort- 
gages, and  not  to  mortgagee  or  liens  arising  oat  of  the  equities 
between  the  parties. 
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Appeal  from  the  district  court  of  Hamilton  county. 
Heard  below  before  Bates,  J. 

E.  J.  Hainer  and  E.  L.  King,  for  appellant. 
Abbott  &  CkUdweUf  contra. 

Maxwell,  Ch.  J. 

This  is  an  action  to  quiet  title  to  real  estate.  On  the 
trial  of  the  cause  in  the  court  below  judgment  was  rendered 
in  favor  of  the  banking  company,  from  which  the  plaintiff 
appeals.  The  facts  are  correctly  stated  in  the  appellant's 
brief  and  the  statement  will  be  taken  from  that. 

^'The  pleadings  show  that  on  February  11,  1881,  the 
Union  Pacific  Railway  Company  sold  to  Christian  Need- 
ham  the  north  half  of  the  northwest  quarter  section  19, 
township  13,  range  6,  in  Hamilton  county,  Nebraska,  on 
its  usual  terms :  one-tenth  cash,  balanoe  on  ten  yearly  de- 
ferred payments,  and  as  evidence  of  the  sale  and  its  terms 
made  and  delivered  to  the  purchaser  its  sale  omitiactB 
numbers  46,868-9  in  the  form  usually  employed  by  it. 
These  contracts  were  assigned  by  Needham  to  one  Putnam, 
and  by  Putnam  to  John  W.  Sniith,  mentioned  in  the  plead- 
ings. On  August  27,  1885,  Smith  and  wife  mortgaged 
these  lands,  with  other  tracts,  to  Chauncey  S.  Dimick  for 
a  large  amount.  The  mortgage  was  immediately  and  prop- 
erly recorded.  Thereafter,  on  October  6, 1886,  Smith  and 
wife  conveyed  the  same  premises  by  quitclaim  deed  to  the 
defendant  banking  company,  which  deed  wa<4  also  duly  re- 
<x>rded.  Three  days  later,  October  9,  1885,  Smith  and 
wife  assigned  and  delivered  said  Union  Pacific  railway 
contracts  of  sale  to  the  banking  company.  This  aasign- 
meut  was  approved  by  the  railway  company  on  October  14, 
1885,  and  the  bank  has  ever  since  retained  possession  of 
the  contracts. 

''It  is  admitted  in  its  answer  that  the  banking  company 
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had  actual  knowledge  of  the  Dimick  mortgage  and  that  it» 
rights  under  the  deed  and  assignment  were  subsequent  to 
the  Dimick  mortgage.  After  the  maturity  of  his  mortgf^ 
Dimick  commenced  foreclosure  in  the  Hamilton  county 
district  court,  making  the  banking  company  defendant.  Thi» 
cause  was  removed  to  the  federal  court  and  was  consoli- 
dated with  other  foreclosure  cases  aflFecting  the  same  prop- 
erty. Under  date  November  23,  1886,  all  the  parties  to 
these  consolidated  cases,  includi ng  Dimick  and  the  banking 
company,  entered  into  a  stipulation  declaring  the  amounts, 
due  each,  fixing  their  respective  priorities  and  rights,  and 
for  a  foreclosure  of  their  several  liens.  On  ihis  stipula- 
lation  decree  was  rendered  in  the  federal  court  on  April 
11,  1887.  A  copy  of  this  stipulation,  and  also  of  fhe  de- 
cree rendered  thereunder,  is  attached  to  plaintiff's  petition 
and  were  introduced  in  evidence. 

'' Paragraph  2  of  the  stipulation  declares  the  amount 
due  Cliauncey  S.  Dimick  on  his  mortgage  to  be  $3,771.45^ 
with  ten  per  cent  interest  from  November  8,  1886. 

"Paragraph  3  provides  that  Chauncey  S.  Dimick  has  a 
first  and  best  lien  on  the  land  above  described,  and  being 
the  property  in  dispute  in  this  action,  and  that  he  has  sub- 
sequent liens  on  other  tracts  described  in  the  stipulation. 

"  Paragraph  10  is  in  the  following  language:  *That  any 
surplus  that  may  arise  after  the  satisfaction  of  the  liena 
above  stated,  with  the  costs, shall  be  paid  into  court  to  await 
its  further  order  in  the  premises,  and  that  the  Grand  Isl- 
and Banking  Company  shall  have  the  right  to  redeem  all 
and  any  of  several  said  tracts  or  parcels  of  land  from  this 
decree  or  from  any  sale  thereunder  at  any  time  prior  to  the 
confirmation  of  such  sale  upon  payment  of  the  amounts 
hereinbefore  declared  to  be  a  lien  thereon  with  its  pro  rata 
share  of  the  costs,  said  costs  to  be  a])portioned  proportion- 
ally to  the  amount  of  the  liens  on  the  several  tracts  here- 
inbefore described.' 

"The  decree  follows  the  stipulation.     It  declares  that 
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^  Grand  Island  Banking  Company  is  the  present  owner  of 
the  equity  of  redemption'  in  and  to  all  the  lands  mentioned^ 
and  contains  the  usual  provisions  of  such  decrees,  among 
them  being  that  the  Grand  Island  Banking  Company  'be- 
ing forever  barred  and  foreclosed  of  all  equity  of  redemp- 
tion and  claim  in  and  to  the  premises.'  The  banking  com- 
pany did  not  in  that  case  set  up  or  claim  anything  for  the 
$212.  Under  this  decree  the  sale  was  had  on  June  6^  1889, 
and  the  land  in  question  sold  to  Chauncey  S.  Dimick,  mort- 
gagee, for  |800.  On  June  10,  1889,  this  sale  was  con- 
firmed by  the  court,  and  on  the  same  date  deed  was  made 
thereunder  to  Chauncey  S.  Dlmick  by  the  special  master 
in  chancery  making  the  sale. 

^'Pending  these  proceedings,  on  November  30,  1886, 
being  seven  days  after  the  date  of  the  stipulation  to  which 
reference  has  been  made,  but  more  than  four  months  be- 
fore the  date  of  the  decree,  and^more  than  two  years  and  a 
half  before  the  sale  and  confirmation,  the  bank  paid  on 
these  contracts  to  the  Union  Pacific  Railway  Company, 
f  212,  being  delinquent  payments  and  interest  due  thereon. 
Immediately  after  receiving  his  deed  from  the  master  in 
chancery,  Chauncey  S.  Dimick  entered  into  possession  of 
the  premises,  and  soon  thereafter  died,  leaving  a  will 
whereby  he  devised  to  his  widow,  the  plaintiff,  the  land  in 
question.  She  made  the  remaining  payments  to  the  rail- 
way company,  and  when  the  last  payment  became  due, 
tendered  the  sum  and  demanded  the  deed.  The  railway 
company  insisted  ufion  a  surrender  of  the  contracts  before 
making  a  deed,  and  the  bank  refused  to  deliver  the  con- 
tracts except  upon  payment  of  the  $212  paid  by  it  on 
the  contracts,  insisting  that  while  the  assignments  of  the 
contracts  upon  their  face  were  absolute,  yet  it  took  them 
as  security  for  a  large  sum  of  money  due  it  from  Smith  at 
the  time  the  assignments  were  made  and  it  made  such  pay- 
ments at  the  request  of  plaintiff's  testator;  that  it  did  this 
to  protect  its  security,  and  that  the  payment  was  necessary 
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to  protect  the  interest  of  Chaunoey  S.  Dimick  as  well  as  of 
the  bank.  That  the  claim  of  the  railway  company  was 
prior  to  the  claim  either  of  Chauncey  B.  Dimick  or  the 
bank,  and  that  by  making  the  payment  the  bank  became 
subrogated  to  the  claim  of  the  railway  company  and  has  a 
lien  on  the  contracts  and  on  the  land  for  its  repayment. 
The  railway  company  was  not  a  party  to  the  foreclosnre 
proceedings  and  the  bank  did  not  set  up  its  payment,  nor 
any  claim  based  thereon  by  way  of  supplemental  pleadings 
or  otherwise,  but  suffered  a  decree  to  be  taken,  the  sale  to 
be  had,  confirmation  made,  and  deed  issued  without  taking 
any  steps  whatever  to  protect  or  recover  the  payment  so 
made  by  it.  In  its  answer  the  bank  makes  no  reference 
whatever  to  the  deed  made  it  by  Smith  and  wife.  It  offers 
no  explanation  of  the  deed  having  been  made  or  recorded, 
neither  does  the  bank  make  any  averment  or  showing, 
either  by  pleading  or  proof,  that  anything  remains  dae 
it  from  Smith,  nor  does  the  answer  all^e  any  breach  of 
the  alleged  implied  contract  to  repay  the  $212  paid  by  it 
on  the  contracts ;  nor  yet  does  it  allege  that  no  proceed- 
ings have  been  had  at  law  to  recover  the  amount  due. 

''  This  suit  was  brought  by  plaintiff,  as  devisee  of  Chann- 
cey  S.  Dimick,  to  compel  the  bank  to  surrender  the  contract, 
and  the  railway  company  to  make  deed  to  her  for  the  lands 
in  question.  The  railway  company,  by  their  answer  and 
stipulation  filed  in  the  case,  offer  to  make  a  deed  to  the 
party  adjudged  by  the  court  to  be  entitled  thereto.  The 
district  court  adjudged  that  the  bank  had  a  lien  on  the  con- 
tracts to  the  land  in  question  for  said  sum  of  $212  with 
interest,  and  gave  a  decree  of  foreclosure  for  the  same.'' 

It  will  be  observed  that  payments  were  made  by  the 
bank  at  the  request  of  Dimick,  the  mortgagee.  Unless  such 
payments  had  been  made  by  some  one  the  contracts  would 
have  been  subject  to  forfeiture,  and  if  forfeited  the  entire 
security  of  the  mortgagee  would  have  been  lost  The  pay- 
ment of  this  money  was  an  independent  transaction  and,  so 
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far  as  appears^  entirely  disconnected  with  tlie  mortgage  in 
that  case.  The  bank  held  the  contracts,  which  were  duly 
assigned  to  it  as  security,  and  were  also  security  in  favor 
of  Dimick.  He  became  the  purchaser  under  the  decree  of 
foreclosure.  The  |(212  in  question  was  one  of  the  pay- 
ments for  the  land.  The  plaintiff,  as  devisee  of  Dimick, 
seeks  to  have  the  lien  of  the  bank  canceled  without  mak- 
ing payment  of  the  same.  It  is  a  fundamental  rale  of 
equity  that  he  who  seeks  equity  must  do  equity,  and  that 
rule  applies  in  this  case.  In  order  to  divest  the  lien  of  the 
bank  on  the  premises  the  plaintiff  must  pay  the  amount 
due  thereon. 

Objection  is  made  that  the  defendant's  answer  does  not 
allege  that  no  proceedings  have  been  had  at  law  for  the 
recovery  of  the  debt  or  any  part  thereof.  This  provision 
of  our  statute  is  intended  for  formal  mortgages  and  not  for 
liens  arising  out  of  the  equities  between  the  parties.  Thus 
at  common  law  the  mortgagee,  after  default,  could  maintain 
ejectment  to  recover  the  possession,  an  action  on  the  note^ 
and  to  foreclose  the  mortgage,  all  at  the  same  time.  The 
hardship  and  expense  to  the  mortgagor  were  very  burden- 
some, and  not  unfrequently  stripped  him  of  all  his  prop- 
erty. To  avoid  these  the  statute  in  question  was  passed. 
But  ejectment  cannot  be  had  in  favor  of  the  mortgagee  in 
any  case,  nor  on  an  equitable  lien  to  recover  the  possession. 
Neither  can  an  action  at  law,  as  a  rule,  be  maintained  to 
enforce  tlie  daim  which  usually  can  be  enforced  only  in 
equity.  There  is  no  error  in  the  record  and  the  judg- 
ment is 
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Maby  C.  Woods  v.  Daniel  P.  Wb8t. 
FiLKD  June  30, 1893.    No.  4181. 

Ejectment:  Boundabies:  Establishment  of  Lost  Oobhebs. 
The  qaestion  involved  was  the  location  of  a  government  comer 
when  the  original  corner  had  been  tampered  with,  and  there  were 
three  points  alleged  to  be  the  tnie  comer.  There  being  no  one 
to  identify  positively  any  point  as  the  correct  comer  established 
by  the  government,  keld^  that  surveys  from  known  goverameot 
corners  both  north  and  south  and  east  and  west  of  the  comer  in 
dispute,  by  which  it  was  located  on  a  line  with  other  corners  on 
both  of  said  lines,  and  each  land-owner  would  thereby  be  given 
the  full  amount  of  land  called  for  by  his  patent,  would  be  pre- 
ferred to  a  survey  which  was  not  begun  at  a  known  government 
corner  and  lacked  many  of  the  elements  of  certainty,  and  which 
gave  one  of  the  land-owners  much  more  than  he  was  entitled  to 
under  his  patent,  and  the  other  less. 

T.  1  H.,  R.  SI  Wwvoc  tth  Pr. 
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Error  from  the  district  court  of  Famas  county.  Tried 
below  before  Cochran,  J. 

L.  W.  Colby ^  J.  P.  lAndMay^  and  PenAerUm  &  Bush,  for 
plaintiff  in  error. 

Mo  C lure  &  Anderaon,  John  T.  MoClure,  and  W.  & 
Morlan,  contra. 

Maxwell,  Ch.  J« 

This  is  an  action  of  ejectment  brought  hy  the  defendant 
in  error  against  the  plaintiff  in  error  to  recover  the  pos- 
session of  about  ten^ acres  of  land.  There  is  an  evident 
mistake  in  the  description  in  the  petition,  and  on  the  trial 
the  parties  stipulated  as  follows: 

'^It  is  hereby  stipulated  by  and  between  the  parties 
plaintiff  and  defendant  in  this  action  that  the  title  to  the 
southeast  quarter  of  section  8,  town  1,  range  21,  is  in 
tht  plaintiff  Daniel  P.  West,  and  that  the  north  half  of 
the  northeast  quarter  of  section  17,  town  1,  range  21, 
is  in  the  defendant  Mary  C.  Woods.  That  if  the  jury 
find  the  original  government  corner  to  be  at  the  corner 
known  as  *  The  Phoebus  Corner,'  that  they  shall  find  for 
the  plaintiff;  if  they  find  that  the  corner  is  at  or  near  the 
corner  known  as  ^  The  Hasty  Corner  or  Worthington  Cor- 
ner,' they  shall  then  find  for  the  defendant;  and  that  if 
they  find  for  the  plaintiff,  the  amount  of  the  damages  shall 
be  one  dollar." 

The  right  of  the  defendant  in  error  to  the  land  in  ques- 
tion rests  upon  the  accuracy  of  a  survey  made  by  one 
Phoebus,  and  of  the  plaintiff  in  error  on  the  surveys  of 
Hasty  and  Worthington.  Phoebus,  on  cross-examination, 
testifies  as  follows : 

Q.  You  say  you  surveyed  to  this  corner  three  times 
only? 

A.  Yee,  sir. 
29 
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Q.  What  were  you  surveying  the  first  time. 

A.  Section  4. 

Q.  You  run  a  line  from  the  southwest  comer  of  section 
4  to  this  corner  in  dispute  at  that  time,  did  you  ? 

A.  Yes,  sir. 

Q.  Survey  any  part  of  section  8  or  9  at  that  time? 

A.  Not  until  after  I  was  done  with  section  4. 

Q.  For  what  purpose  did  you  run  the  line  between  8e^>^ 
tions  8  and  9  to  the  corner  in  dispute? 

A.  At  the  corner  of  4,  6,  8,  and  9  there  were  two  cor- 
ners. I  run  a  mile  north  and  a  mile  south  to  determine 
which  was  the  correct  corner. 

Q.  Did  you  locate  the  corner  at  il^i  time — ^at.thecor* 
ner  of  4,  5,  8,  and  9? 

A.  I  did  not. 

Q.  Did  you  locate  one  of  these  comers  as  the  correct 
corner? 

A.  Yes,  sir ;  I  took  the  south  corner  as  being  the  correct 
corner. 

Q.  How  far  from  this  corner  of  4,  6,  8,  and  9  is  tlua 
south  corner  of  4,  5,  8,  and  9  to  the  corner  in  dispute,  the 
one  you  recognized  as  the  government  corner? 

A.  I  haven't  the  first  measurement,  but  I  afterwards 
measured  it  on  the  survey  of  section  9. 

Q.  What  was  the  distance  at  that  time,  if  you  recollect? 

A.  Eighty-one  chains  and  thirty-one  links. 

Q.  How  far  was  the  corner  you  recognized  to  4,  5^  8, 
and  9  south  of  the  corner  marked  there? 

A.  About  four  chains. 

Q.  You  had  started  at  the  north  one  of  these  two  cor- 
ners and  run  south  the  distance  that  you  made  from  the 
south  corner  to  the  corner  of  16,  17,  8,  and  9,  you  would 
have  come  nearer  the  corner  you  recognized  there  or  the 
corner  known  as  "The  Hasty  Corner"? 

A.  I  measured  in  both  directions  from  the  corner  of  4^. 
6,  8,  and  9 — both  north  and  south. 
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Q.  I  will  ask  the  question  in  a  different  form.  Is  not 
the  distance  between  the  two  comers  at  the  corner  of  4,  6, 
8^  and  9  north  and  south  about  the  same  as  the  distance  be- 
tween the  corner  you  recognized  to  16, 17,  8,  and  9  and 
the  Hasty  corner? 

A.  It  is  not  quite  so  much. 

Q.  About  how  much  does  it  lack  of  being  the  same? 

A.  I  think  about  a  chain  less. 

Q.  How  much? 

A.  About  a  chain. 

Q.  The  second  time  you  were  there,  what  were  you  sur- 
veying ? 

A.  Section  9.       ^ 

Q.  When  was  that  ? 

A.  1887. 

Q.  When  did  you  survey  section  8  or  the  southeast 
quarter  of  section  8  ? 

A.  1888. 

Q.  Where  did  you  begin  at  the  time  you  surveyed  that? 

A.  At  the  southeast  corner. 

Q.  Then  where  did  you  run? 

A.  I  ran  west. 

Q.  How  far? 

A.  A  mile. 

Q.  Did  you  run  directly  a  mile? 

A.  I  closed  on  the  quarter  section  comer  and  then  ran 
west  another  half  mile. 

Q.  Did  you  run  on  the  variations  given  in  the  govern- 
ment field  notes? 

A.  I  did  not ;  I  ran  a  straight  line  £rom  corner  to  cor^ 
ner. 

Q.  Then  where  did  you  run  from  the  quarter  comer  be- 
tween 8  and  17? 

A.  I  ran  west. 

Q.  How  far — to  what  point? 

A.  To  the  section  corner. 
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Q.  Then  you  run  north  to  the  first  quarter  corner? 

A.  Yes,  sir ;  between  7  and  8. 

Q.  Then  east? 

A.  East  across  section  8. 

Q.  Did  you  close  there? 

A.  Yes,  sir. 

Q.  Then  you  closed  at  the  quarter  corner  between  8 
and  9? 

A.  Yes,  sir. 

Q.  Then  where  did  you  commence? 

A.  I  began  at  the  quarter  section  corner  between  8  and 
17  and  ran  north  across  the  section. 

Q.  Is  that  all  the  survey  you  made  at  that  time  of  the 
lines  you  run  ? 

A.  Yes,  sir ;  excepting  to  locate  these  three  corners ;  there 
are  tliree  corners  set  for  the  corner  of  8,  9,  16,  and  17.  I 
measured  between  the  corners. 

Q.  You  measured  between  these  corners? 

A.  Yes,  sir, 

Q.  Then  you  didn't  at  that  time  run  from  the  quarter 
corner  between  8  and  9  to  this  corner  in  dispute? 

A.  No. 

Q.  What  part  of  section  8  were  you  surveying  at  that 
time? 

A.  I  set  the  corner  for  the  center  of  8.  The  southeast 
corner  was  what  was  required. 

Q.  Did  you  attempt  to  found  any  corners  there  at  the 
corner  of  16,  17,  8,  and  9? 

A.  No,  sir;  I  found  three  marks  and  I  thought  I 
hadn't  better  locate  any  more. 

Q.  Which  one  did  you  recognize? 

A.  The  south  one. 

Q.  You  didn't  attempt  to  locate  a  corner  there,  did  yon? 

A.  I  did  not 

Q.  Did  you  run  south  at  that  time  from  the  corner  in 
dispute  a  mile? 


Vol.  37]         JANUARY  TERM,  1893.  405 


Wood!  ▼.  Weit 


A.  I  did  not. 

Q.  Were  you  ever  at  or  did  you  ever  attempt  to  find  the 
corner  of  sections  17,  16,  20,  and  21  ? 

A.  No,  sir. 

Mr.  Worthington  testifies  as  follows: 

Well  I  commenced  at  the  state  line  on  the  south  side  of 
the  township  at  the  southwest  corner  of  section  33  and 
chained  north  dear  across  the  township,  the  chaining— our 
chaining  didn't  agree  exactly  with  the  government  field 
notes,  although  it  was  very  close  until  we  got  up  there  to  the 
southwest  corner  of  section  16. 

Q.  How  far  is  that  south  of  the  disputed  corner? 

A.  One  mile.  From  there  I  ran  a  straight  line  two 
miles  north  and  struck  the  section  corner. 

Q.  Well,  what  did  you  do  then  ? 

A.  Well,  I  found  that  there  were  two  rods  over  the  two 
miles  in  the  two  sections.  Then  I  commenced  at  the  town- 
ship line  on  the  east  side  and  ran  west  across  the  township; 
our  chainings  did  not  agree  with  the  government  field 
notes.  I  ran  to  the  southwest  corner  of  section  10  and 
then  I  ran  a  straight  line  two  miles  west  through  to  the 
southwest  corner  of  section  8.  These  two  miles  overrun 
six  rods.  I  didn't  chain  across  the  township  then.  I  went 
back  there  and  divided  up  the  distance  between  the  south- 
west corner  of  10  and  the  southwest  corner  of  8,  and  the 
southwest  corner  of  16  atid  4,  and  put  a  stone  in  there. 

Q.  You  may  state  whether  you  found  any  corner  one 
mile  south  of  this  disputed  corner. 

A.  Well,  I  could  not  say  that  it  was  a  government 
corner;  I  found  a  stone  set  in  the  gound. 

Q.  As  compared  with  the  government  field  notes  in  dig- 
tance  from  the  Kansas  line,  how  was  it  set? 

A.  Well,  it  was  very  close. 

Q.  The  first  mile  you  run  from  the  Kansas  line,  how 
much  was  that  ? 

A.  I  don't  think  I  found  a  stone  at  the  first  mile. 
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Q.  How  was  it  with  the  second  section  ? 

A.  The  second  section^  I  found  a  stone  there,  but  I  didn't 
put  down  the  distance. 

Q.  Had  you  the  field  notes  with  you  at  the  time  70a 
made  this  survey  ? 

A.  I  had  copies. 

Q.  State  just  how  you  located  the  comer  in  dispute. 

A.  Welly  after  I  chained  to  the  southwest  comer  of  sec- 
tion 16  I  found  it  did  correspond  very  closely  with  the 
government  field  notes.  From  there  I  ran  a  straight  line 
to  the  southwest  corner  of  section  4  due  north ;  then  I  put 
in  a  stake  and  divided  that  distance  up  equally ;  I  divided 
the  excess  up  equally  between  the  two  sections.  From  the 
county  line  I  ran  west  to  the  southwest  comer  of  section 
10.  Then  I  ran  a  straight  line  two  miles  west  to  the  south- 
west corner  of  section  8 ;  then  I  divided  the  distance  up 
equally  and  put  a  stone  there. 

Q.  That  was  the  corner  finally  located? 

A.  Yes,  sir. 

Q.  Did  you  see  the  Phoebus  corner  while  you  were 
there? 

A.  Yes,  sin 

Q.  How  far  is  the  Phoebus  comer  from  the  corner  you 
located  ? 

A.  It  is  four  chains  and  sixty-eight  links  south  and  two 
chains  and  eighty-two  links  west* 

Q.  That  is  the  Phoebus  corner? 

A.  Yes,  sir. 

Q.  Do  you  know  the  corner  known  as  the  Hasty  cor- 
ner? 

A.  Yes,  sir. 

Q.  How  did  that  corner  correspond  with  the  oomer-^ 
with  your  survey  ? 

A.  It  was  a  very  little  west  and  about  a  rod  south. 

Q.  Did  you  take  either  the  Hasty  corner  or  the  Phoebus 
corner  in  consideration  in  locating  that  corner? 
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A.  No,  sir. 

Mr.  Hasty  testifies: 

Q.  Well,  you  may  state  what  you  did  in  making  the  sur- 
vey to  locate  that  comer. 

A.  Well,  I  can  state  it  as  well  without  the  plat  as  I  can 
with  the  plat,  without  you  want  me  to  give  the  measure- 
ments. 

Q.  I  want  you  to  give  the  measurements  and  point  them 
out  to  the  jury  as  you  testify. 

A.  It  was  ten  years  ago  and  I  only  have  my  recollec- 
tion and  my  notes  to  go  by.  As  I  recollect  it,  I  was  called 
there  to  survey,  and  I  think  I  commenced  on  the  north 
boundary  of  the  section  first,  but  at  the  northwest  corner 
of  the  section,  if  I  recollect  right,  there  was  a  government 
corner,  but  there  was  some  dispute  about  it. 

Q.  The  northwest  corner  of  what  section? 

A.  Section  8.  I  commenced  at  the  northwest  comer  and 
ran  south  to  the  southwest  corner,  and  I  found  that  that  cor- 
ner had  been  obliterated  and  plowed  up  and  destroyed  at 
the  southwest  corner  of  the  section.  I  think  that  in  look- 
ing at  my  notes  I  found  some  signs,  enough  so  I  considered 
that  I  found  the  place  where  the  government  corner  was — 
the  right  government  corner  was,  and  so  I  put  a  stone 
where  I  thought  it  was;  then  I  ran  the  north  line  of  the 
aeotion  and  when  I  came  to  the  northeast  corner  of  the  sec- 
tion— I  had  been  told  something  about  several  corners  there 
at  the  northwest  corner — and  when  I  came  there  I  found 
two  plain  government  corners  apparently,  and  a  third  one 
that  was  not  so  plain,  but  some  man  called  my  attention  to 
it  and  he  said  he  thought  that  it  looked  like  a  government 
corner — I  don't  know  who  it  was  now — I  was  unable  to 
tell  which  was  the  government  <x>rner,  but  it  looked  very 
much  like  a  government  corner;  one  of  them  had  two  pits 
and  a  trench  dug  on  the  south  side  of  it — that  is,  two  pits 
dug  together.  There  were  three  corners  and  I  .was  at  a 
loss  to  know  what  to  do  in  the  matter,  and  I  think  I  se- 
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lected  one  that  apparently  looked  most  like  a  corner  and 
run  south  from  that.  A  half  mile  south  I  discovered  a 
quarter  section  with  a  mound  and  two  pits,  and  that  is 
what  represents  a  quarter  section.  I  kept  on  that  direction 
south  another  half  mile  and  came  out  into  a  plowed  field; 
anyhow  I  hftd  been  told  or  seen  this  corner.  I  went  the 
next  day,  I  think  it  was.  I  went  back  to  the  southwest 
corner  of  section  8  (I  am  talking  about  section  8  now  en- 
tirely). I  went  back  to  the  southwest  corner  of  section  8 
and  ran  east  to  see  if  I  could  find  anything  appearing  like 
a  corner,  and  somewhere  in  the  neighborhood  of  half  a 
mile  I  found  a  government  corner,  two  pits  and  a  mound. 
I  ran  east  from  tiiat  and  missed  this  corner.  I  think  the 
chainmen,  myself,  and  the  flagmen  were  all  present.  I 
could  not  get  any  advice  from  anybody  or  understand  any- 
thing about  it.  I  worked  until  night  and  I  didn't  satisfy 
myself.  I  think  tlie  next  day  I  went  south.  I  think  I 
went  to  the  state  line,  but  I  didn't  keep  the  minutes  of  it 
so  I  could  tell  the  time,  but  I  went  south  to  a  plain  gov- 
ernment corner  that  no  one  disputed,  and  then  I  ran  north 
and  found  a  corner,  I  think  half  a  mile  south  of  this  dis- 
puted corner,  that  any  one  could  see,  but  they  didn't  seem 
to  know  where  it  was.  In  going  up  on  that  line  from  the 
south  I  came  to  a  corner  marked  ^  S.  a  half  a  mile  from 
the  corner  south  of  it  at  a  proper  distance  on  a  true  line. 
I  made  up  my  mind  that  that  was  a  government  corner^ 
and  I  proceeded  to  the  line  up  there  and  connected  it  with 
the  line  I  run  before,  out  at  the  same  point  in  the  plowed 
field.  I  then  took  the  measurements  from  the  two  pits 
north  of  the  disputed  corner  at  the  quarter  corner.  I 
studied  the  matter  over  and  I  thought  the  missing  corner 
had  been  plowed  up  or  something,  and  I  set  my  corner 
half  way  between  these  two  corners  north  and  south. 

Q.  That  was  half  way  between  what  corners — the  quar- 
ter corner  north  of  the  disputed  corner  and  the  quarter  cor- 
ner south  of  the  disputed  corner,  and  as  I  understand  you 
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the  quarter  corner  south  of  the  disputed  was  marked  with 
a  stone  that  had  government  marks  on  it? 

A.  It  was  marked  ^  S. 

Q.  What  kind  of  a  mark — what  kind  of  a  i?overnment 
corTer  did  you  find  a  mile  north  of  this  disputS^  corner  ? 

A.  I  found  two  pits  and  a  mound.  There  should  have 
.been  a  stake,  but  I  didn't  find  any  stake. 

Q.  Then  you  set  your  corner  at  an  equal  distance  be- 
tween these  two  quarter  sections  ? 

A.  Yes,  sir;  that  is  what  I  tried  to  do. 

Q.  T  will  ask  you  if  this  comer  still  stands  there  as  the 
Hasty  corner  ? 

A.  Yes,  sir;  the  measurements  come  to  the  same  point 
to-day  again. 

Q.  Then  your  measurement  establishing  this  corner  was 
made  in  '79,  wasn't  it  ? 

A.  It  was. 

Q.  Now  what  measurements  did  you  make  the  last  time 
you  were  there? 

.  A.  Simply  run  over  these  lines,  part  of  them  that  I  had 
run  before.  I  commenced  on  the  state  line,  Kansas  state  line, 
and  I  took  a  corner  on  that  line  and  ran  north  past  this 
disputed  corner  across  the  township. 

Q.  How  did  you  find  the  measurement  from  the  Kansas 
line  out  as  far  as  one-half  mile  south  of  this  disputed  cor- 
ner as  to  the  distance  shown  by  the  field  notes? 

A.  I  can't  recollect  the  figures,  I  would  have  to  get  that 
from  the  chainmen.  The  first  half  mile  I  found  to  be  forty- 
one  chains  and  thirty-five  links,  and  the  next  half  mile 
was  forty  chains  and  thirty-five  links,  the  next  half  mile 
forty  chains  and  twelve  links,  the  next  half  mile  forty 
chains  and  twenty-five  links,  the  next  half  mile  forty  chains 
and  thirty  links,  the  next  half  mile  forty  chains  and  seven- 
teen links,  the  next  forty  chains  and  twenty-six  links^ 
which  runs  to  the  next  corner  south  of  the  disputed  corner. 

Q.  Now  I  will  ask  you  if  in  '79,  when  you  made  this 
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Burvej,  jou  found  a  government  corner  one  mile  soatli-— or 
the  first  government  section  corner  one  mile  south  of  the 
disputed  corner? 

A.  I  found  what  I  supposed  to  be  a  government  corner 
stone  answering  the  description  of  the  government  field 
notes  set  in  the  ground  that  I  took  to  be  the  government 
corner — supposed  it  to  be.  No  one  disputed  it,  at  the  time 
that  I  measured  it^  to  be  the  disputed  corner. 

Q.  This  stone  that  you  found  half  mile  south  of  the  dis- 
puted corner,  is  that  stone  there  yet  ? 

A.  Yes,  sir. 

Q.  Is  it  the  same  stone  7 

A.  It  is  the  same  stone. 

Q.  In  running  on  a  general  direct  line  with  all  the 
corners  north  and  south  on  which  you  run  a  line  could  you 
strike  the  corner  known  as  the  PhoBbus  corner? 

A.  Not  very  close. 

Q.  On  which  side  would  it  run  of  it — what  side  and 
about  how  far  ? 

A.  Most  of  the  corners  across  the  township  would  run 
a  little  east  of  where  I  set  the  corner. 

Q.  That  would  be  still  further  east  then  than  your  cor- 
ner is,  or  the  Phoebus  corner? 

A.  All  the  corners,  I  believe,  but  one  or  two,  set  east 
from  that  line. 

Q  What  is  the  distance  between  the  stone  that  is  half 
mile  south — that  is,  the  government  comer — what  is  the 
distance  between  that  corner  and  the  Phoebus  corner? 

A.  Thirty-five  chains  and  ten  links. 

Q.  What  is  the  distance  between  that  stone  and  your 
corner? 

A.  In  the  survey  that  I  made  in  '79  it  was  forty,  and  in 
the  survey  the  other  day  the  chain  men  made  it,  as  they  re- 
turned it  to  me,  thirty- five  links  over  forty  chains — forty 
chains  and  thirty-five  links. 

We  thus  see  that  there  are  three  alleged  corners  at  the 
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corner  of  sections  8, 9, 16,  and  17 — the  one  in  dispute.  That 
the  government  corner  had  been  tampered  with  was  appar- 
ent to  any  person  who  examined  the  matter.  Mr.  Phoebus 
in  making  his  survey  does  not  say  that  he  sought  by  start- 
ing from  the  established  corners  to  arrive  at  the  correct 
location  of  the  corner  in  dispute.  He  seems  to  have  taken 
ihe  word  of  the  man  who  employed  him  as  to  the  loca- 
tion of  the  corners,  and  adopted  the  one  most  favorable  to 
him.  The  value  of  such  a  survey  in  settling  the  exact 
line  between  land-owners  is  but  little.  On  the  other  hand, 
both  Worthington  and  Hasty,  finding  that  the  corner 
in  dispute  had  been  tampered  with,  started  from  clearly 
defined  and  recognized  corners  and  found  no  difficulty  in 
following  the  lines,  and  found  both  the  section  and  quarter 
section  oorners  both  substantially  on  the  lines  running 
north  and  south,  and  also  on  those  running  east  and  west. 
It  will  be  seen  from  the  plat  that  the  other  lines  are  sub- 
stantially straight  and  cross  at  right  angles,  while,  if  the 
corner  in  question  as  located  by  Phoebus  is  correct,  the  cor- 
ner is  out  of  the  line  more  than  twenty  rods.  This  is  not 
very  probable,  and  the  proof  fails  to  show  in  a  satisfactory 
manner  the  location  of  the  government  corner  at  that  point. 
In  addition  to  this  the  corner  as  fixed  by  Worthington  and 
Hasty  gives  to  both  the  plaintiff  and  defendant  the  full 
amount  of  land  to  which  they  are  entitled  under  their  pat- 
ents, while  under  the  Phoebus  survey  the  defendant  in  error 
would  have  at  least  ten  acres  more  than  the  patent  calls  for, 
while  the  plaintiff  in  error  would  be  that  much  short. 
Upon  the  whole  case  it  is  apparent  that  the  verdict  and 
judgment  are  against  the  clear  weight  of  testimony  and  the 
judgment  is  therefore  reversed  and  the  cause  remanded  for 
further  proceedings. 

Reversed  and  remanded. 


The  other  judges  concur. 
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RoLLiN  L.  Downing  v,  George  W.  Overmire  et  ai* 

Filed  June  30, 1893.    No.  4453. 

Attachment :  Propebty  in  Hands  of  Garnishee:  Subsequent 
Levy  and  Sale:  Liability  of  Offigkb.  Id  an  action  by  at- 
tachment a  garnishee  was  ordered  to  hold  saffieient  property  of 
the  debtor  to  satisfy  the  debt,  which  he  failed  to  do.  After  the 
garnishment  another  creditor  levied  an  attachment  on  a  part  of 
the  property  in  the  garnishee's  hands,  and  npon  satisfaction  of 
the  garnishee's  claim  sold  the  remainder  nnder  the  second  at- 
tachment, neither  the  officer  nor  his  attorney  having  notice  of 
the  garnishment.  Bdd^  That  under  the  testimony  the  ofltor 
nnder  the  second  attachment  was  not  liable  1o  the  attaching 
creditor  under  the  first  attachment  for  the  amount  of  his  claim* 

Error  from  the  district  court  of  Buffalo  county.  Tried 
below  before  Church,  J. 

Calkins  &  PraU^  for  plaintiff  in  error. 

John  Hogty  contra. 

MaxweTiL,  Ch.  J. 

The  plaintiff  in  error  on  the  20th  day  of  March,  1888, 
filed  his  bill  of  particulars  before  William  B.  Learn,  jus- 
tice of  the  peace  for  the  city  of  Kearney,  against  oneT.B* 
Early,  claiming  the  sum  of  $95.84  upon  an  account. 
Afterwards,  on  the  14th  day  of  April,  judgment  was  ren- 
dered in  that  case  in  that  court  against  Early  for  $95.84 
and  costs,  taxed  at  $3.90.  An  execution  was  issued  upon 
said  judgment  on  the  6th  day  of  April,  1888,  and  deliv- 
ered to  the  sheriff  of  Buffalo  county,  who  afterwards,  and 
on  the  next  day,  returned  the  same  wholly  unsatisfied. 
After  the  return  of  the  execution  an  affidavit  was  filed  in 
said  justice  court  in  garnishment,  and  thereupon  summons 
was  issued  commanding  the  Buffalo  County  National  Bank 
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to  appear  in  said  court  on  the  10th  day  of  April  thereafter, 
and  answer  under  oath  all  questions  concerning  the  prop- 
erty of  the  said  Early  in  its  bands.  The  bank  appeared 
by  its  cashier,  A.  T.  Gramble,  and  after  being  duly  sworn 
he  testified  as  follows : 

Q.  State  what  office  you  occupy  as  a  member  of  the 
Baffiilo  County  National  Nank. 

A.  I  am  cashier. 

Q.  State  if  the  Buffalo  County  National  Bank  has  any 
property,  rights,  or  choses  in  action,  or  any  other  credits  of 
T.  B.  Early,  and  if  so,  what  such  consist  of. 

A.  We  hold  two  chattel  mortgages  against  the  following 
property  belonging  to  T.  B.  Early,  to- wit:  cattle,  horses, 
mules,  hogs,  corn,  oats,  and  hay,  and  farming  utensils,  wag- 
ons,  harness,  carriages,  etc.  These  have  been  seized  under 
the  mortgage,  and  I  am  unable  to  state  whether  there  will 
be  any  surplus  aft;er  the  mortgage  and  expenses  are  paid. 

Thereupon  the  said  justice  made  the  following  order :  ''  I 
thereupon  ordered  the  said  garnishee  to  pay  into  this  court 
any  surplus  there  may  be  after  paying  off  said  mortgages 
and  expenses.^' 

After  the  foregoing  proceedings  were  had  and  order 
made,  viz.,  on  the  21st  day  of  April,  1888,  an  action  was 
commenced  in  the  county  court  of  Buffalo  county,  Ne- 
braska, by  one  L.  E.  Zimmerman  against  said  T.  B.  Early, 
and  an  order  of  attachment  was  issued  in  that  case  out  of 
the  county  court,  and  delivered  to  Geo.  W^Overmire,  who 
was  constable  in  and  for  the  city  of  Kearney,  in  said  county. 
The  defendant  Overmire,  in  pursuance  of  the  command  of 
said  writ  of  attachment,  did  afterwards,  on  the  21st  of 
April,  1888,  make  a  levy,  the  return  of  which  on  the  said 
order  of  attachment  is  as  follows : 

'^  Received  this  order  of  attachment  April  21, 1888,  and 
by  the  command  thereof  I  levied  upon  the  followipg  prop- 
erty of  the  said  T.  B.  Early,  to-wit :  A  double-barreled, 
breech-loading  shot  gun  and  reloading  fixture's,  for  which 
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I  caused  the  same  to  be  valued  by  two  responsible  citizens 
of  Buffalo  oountj.  Geo.  W.  Overmire, 

«  Oondable." 

And  defendant  Overmire  ailerwards^  on  the  24tb  day  of 
April,  1 888,  made  a  further  levy,  as  shown  by  the  retam 
of  said  writ  of  attachment,  and  is  as  follows: 

"And  on  the  24th  day  of  April,  1888,  aoeording  to  the 
command  thereof,  I  made  a  second  levy,  for  which  I  took 
all  the  stock,  cattle,  horses,  hogs,  and  machinery  of  the  said 
T.  B.  Early,  and  caused  the  same  to  be  appraised  by  two 
responsible  persons  of  Buffalo  county,  Nebraska. 

"Geo*  W.  Overmire, 

And'  said  writ  was  returned  on  the  26th  day  of  April^ 
1888,  to  said  county  court  The  appraisement  shows  that 
the  value  of  the  property  taken  and  covered  by  the  mort- 
gage held  by  the  Buffalo  County  National  Bank  to  be  of 
the  value  of  $1,303.15  over  and  above  the  value  of  the 
bank's  claim  airainst  the  same.  At  the  time  of  the  answer 
of  the  garnish^  the  property  was  being  advertised  to  be 
sold  by  the  garnishee,  and  which  sale  took  place  on  the  4th 
day  of  May,  1888,  and  it  was  during  this  time  that  the  de- 
fendant Overmire,  as  such  coustable,  without  any  knowl- 
edge on  the  part  of  the  plaintiff,  made  the  foregoing  levies. 
On  the  day  of  the  sale  the  defendant  Overmire,  together 
with  the  plaintiff's  attorneys,  attended  the  sale  as  advertised 
by  the  bank,  and,  as  shown  by  the  testimony,  the  property 
was  sold  and  the  proceeds  applied  on  the  debt  in  the  case 
brought  by  the  said  L.  E.  Zimmerman.  Afterwards  the 
said  plaintiff  commenced  this  action  in  the  county  court  of 
Buffalo  county  against  Overmire,  as  constable,  and  his 
bondsmen,  to  recover  the  amount  of  his  debt,  with  interest 
and  costs,  and  the  county  court  dismissed  the  action  for  the 
want  of  jurisdiction,  from  which  judgment  the  plaintiff 
prosecuted  error  to  the  district  court,  where  the  judgment 
of  the  county  court  was  reversed  and  the  case  was  there 
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tried  and  verdict  returned  in  favor  of  the  defendant.  A 
motion  for  a  new  trial  was  filed  by  the  plaintiff,  which  was 
overruled  and  in  which  the  following  errors  are  assigned : 

**  1.  The  court  erred  in  refusing  to  give  instruction  No. 
1  as  requested  by  the  plaintiff,  and  in  giving  such  instruc- 
tion modified. 

^^  2.  The  court  erred  in  giving  instruction  No.  2  as  re- 
quested by  the  plaintiff,  and  in  giving  such  instruction 
modified. 

''  3.  The  court  erred  in  refusing  to  give  instruction  No. 
3  as  requested  by  the  plaintiff,  and  in  giving  such  instruc- 
tion modified. 

**'  4.  The  verdict  is  contrary  to  law. 

^^  5.  Errors  of  law  occurring  at  the  trial  duly  excepted 
to  by  the  plaintiff. 

'*  6.  The  verdict  is  not  sustained  by  sufficient  evidence. 

''  7.  The  court  erred  in  admitting  evidence  objected  to 
at  the  time  by  the  plaintiff.'^ 

The  following  are  the  instructions  asked  by  the  plaintiff 
and  given  by  the  court  as  modified  and  are  all  the  instruo- 
tions  given : 

"  1.  If  you  find  from  the  evidence  that  one  T.  B.  Early 
executed  and  delivered  cert^iin  chattel  mortgages  upon  his 
personal  property,  and  that  afterwards,  and  before  said  mort- 
gages had  been  paid  and  released,  the  owners  thereof  had 
been  ordered  to  account  to  the  court  of  William  B.  Leam^ 
justice  of  the  peace,  for  said  property  or  the  proceeds  there- 
from, after  having  paid  said  mortgages,  and  you  further 
find  that  while  said  personal  property  was  held  by  the 
owners  of  said  mortgages  under  said  mortgages,  the  de- 
fendant George  W.  Overmire,  as  constable,  levied  an  or- 
der of  attachment  upon  said  personal  property  or  any  part 
thereof,  you  will  find  for  the  plaintiff.  Modified  as  fol- 
lows: Provided  the  said  Overmire  took  and  appropriated 
the  said  property  to  any  purpose  other  than  for  the  benefit 
of  garnishees  in  said  garnishee  proceedings  wherein  Down- 
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ing  was  plaintifF.  If  you  find  the  said  constable  only 
levied  on  the  property  covered  by  the  mortgage  to  the  bank, 
having  no  knowledge  of  the  prior  garnishee  proceedings, 
and  never  took  the  property  into  his  possession  actually, 
but  left  it  in  the  hands  of  the  parties  when  he  first  took  it 
and  never  had  any  further  to  do  with  tlie  property  in  ques- 
tion, he  will  not  be  liable  in  (his  case.  In  other  words,  if 
the  surplus,  after  the  satisfaction  of  the  mortgage,  never 
came  into  tlie  hands  of  the  constable,  and  he  had  no  order 
of  sale  to  dispose  of  same  and  took  no  part  in  sale  of  same, 
but  it  was  sold  by  others,  and  said  constable  took  no  part 
therein,  you  will  find  for  the  defendants. 

'^  2.  If  you  Should  find  the  taking  of  the  possession  of 
said  pro))erty  in  accordance  with  instruction  No.  1,  as  re- 
quested by  the  plaintiff,  then  you  will  further  inquire  as 
to  the  value  of  the  property  taken  from  the  owners  of 
said  mortgages,  remaining  after  said  mortgages  were  satis- 
fied, and  you  will  find  for  the  plaintiff  the  full  amount 
claimed,  unless  the  value  of  said  property  remaining  after 
the  satisfaction  of  said  mortgages  is  less  than  the  amount 
claimed  by  the  plaintiff,  then  you  will  find  for  the  plaintiff 
in  that  amount.  Modified  as  follows  :  Provided  the  said 
constable  had  anything  to  do  with  the  sale  or  of  the  surplus 
after  satisfaction  of  the  mortgage  to  the  bank,  or  exercised 
any  control  over  same,  or  participated  in  said  sale. 

^'  3.  If  you  find  from  the  evidence  that  the  defendant 
Gkorge  W.  Overmire,  as  such  constable,  made  a  return  of 
the  levy  made  in  pursuance  of  the  command  contained  in 
said  writ  of  attachment,  this  is  sufficient  proof  that  he  took 
possession  of  the  property  upon  which  the  levy  was  made 
and  by  which  he  is  bound  and  cannot  be  allowed  to  dis- 
pute the  taking  of  the  property  named  therein.  Modified 
as  follows :  But  the  said  constable  can  show  after  the  mak- 
ing of  said  return  he  never  removed  or  took  actual  pos- 
session thereof,  or  sold,  or  participated  in  the  sale  of  same, 
and  that  no  proceeds  of  sale  of  same  ever  came  into  his 
hands." 
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In  our  view  tli^re  was  no  error  in  refusing  the  instruc- 
tions as  asked.  The  testimony  shows  that  the  officer  took 
no  part  in  the  sale  of  the  goods  and  that  the  proceeds 
thereof  did  not  come  into  his  hands.  This  may  have  been 
a  trick  on  the  part  of  the  second  attaching  creditor,  for 
which  he  may  be  liable,  but  the  proof  fails  in  any  manner 
to  implicate  the  officer.  The  garnishee  was  ordered  to  hold 
sufficient  of  the  proceeds  of  sale  to  satisfy  the  debt,  but  did 
not  attempt  to  do  so.  Whether  the  bank  thereby  became 
liable  for  the  amount  of  the  plaintiff's  debt  does  not  arise 
in  this  case,  but  it  is  very  clear  that  there  is  no  error  in 
the  instructions  and  the  judgment  is 

Atfibmed. 
The  other  judges  concur. 


Farmers  &  Merchants  Bank  of  Ainsworth  y. 

Clinton  Upham  et  al. 

FlLSD  JUNB  30,  1893.    No.  4269. 

1.  FromiMory  Note:  Failubb  of  Ck>K8iDBSATioK:  Bbeaohov 
Wabbaittt:  Instbuctions.  In  an  action  npon  a  promiasorj 
note  the  defense  was  that  the  note  was  given  for  a  flock  of  sheep 
which  were  warranted  to  he  sound,  hnt  which  were  diseased,  by 
xeaeon  of  which  the  consideration  failed  and  the  warranty  was 
broken.  The  court,  at  the  reqnest  of  the  defendants,  gave  three 
instnictions  consecutively,  in  which  it  is  said  *'that  a  failure  of 
consideration,  breach  of  warranty,  or  fi-aud  constitutes  a  valid 
defense,''  etc  Held,  That  the  element  of  fraud  was  not  in  issue 
in  the  case  and  the  instructions  were  erroneous  and  prejudicial. 

Sl  Instruotions  must  be  applicable  to  the  issue  made  by  theplead- 

Error  from  the  district  oonrt  of  Valley  county.    Tried 
below  before  Harrison^  J. 
80 
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Thomas  DamaU^  for  plaintiff  in  error: 

When  the  court  gives  a  prejudicial  instruction  on  a  prop- 
osition not  before  the  jury,  the  judgment  in  such  a  case 
should  be  reversed.  (Holmes  v,  Boydston^  1  Neb.,  358; 
Dunbier  v.  Day,  12  Id.,  604;  Newton  Wagon  Co,  v,  Diers, 
10  Id.,  292 ;  Tumei^  v.  O'Brien,  11  Id.,  108;  SUde  v.  Bu»- 
sell,  6  Id.,  216;  Smith  v.  Evans,  13  Id.,  316.) 

E.  M.  Coffin,  also  for  plaintiff  in  error. 

E.  J.  Clements  and  C  A.  Munn,  contra. 

Maxwell,  Ch.  J. 

This  is  an  action  upon  a  promissory  note  for  the  sum  of 
$1,225  payable  to  the  order  of  D.  Collins.  The  note  was 
duly  indorsed  and  transferred  to  the  plaintiff.  The  de» 
fendants'  answer  is  as  follows: 

''Come  now  the  defendants  and  for  answer  to  the  peti- 
tion of  the  plaintiff  herein  admit  that  they  made,  executed, 
and  delivered  to  Dennis  Collins  &  Co.  the  notes  described 
in  plaintiff's  petition,  and  that  said  notes  are  now  past  due 
and  unpaid.'' 

''  2.  The  defendants  deny  that  the  plaintiff  is  the  owner 
of  said  notes,  or  ever  has  been,  and  allege  that  said  notes 
are  now  and  ever  have  been  the  property  of  Dennis  Collins 
&  Co.,  the  payees  of  said  notes,  and  that  the  plaintiff  did 
not  purchase  said  notes  before  they  were  due. 

''3.  The  defendants  further  allege  that  said  notes  were 
given  for  a  flock  of  sheep  purchased  by  the  defendant 
Clinton  Upham  of  Dennis  Collins  &  Co.,  and  that  said 
Dennis  Collins  &  Co.,  in  making  said  sale,  represented  to 
the  defendant  Clinton  Upham  that  they  were  well  ac- 
quainted with  the  diseases  of  sheep,  and  that  all  of  said 
sheep  so  purchased  were  entirely  free  from  disease,  and  the 
defendant,  being  unacquainted  with  the  diseases  of  sheep 
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and  relying  on  said  representations  of  Dennis  Collins  & 
Co.,  purchased  said  sheep. 

^'4.  Said  sheep  were  not  free  from  disease  at  the  time 
Clinton  Upham  purchased  the  same,  but  were  diseased 
with  'scab'  and  other  diseases^  the  names  of  which  defend- 
ants do  not  know,  but  that  all  of  said  diseases  were  con- 
tagious and  that  all  of  said  sheep  died  of  sai  J  diseases^  and 
that  therefore  the  defendants  never  received  any  considera- 
tion whatever  for  said  notes,  and  that  said  sheep  were  ab- 
solutely worthless,  to  defendants'  damage  $2,500. 

''  5.  That  defendant  Upham  spent  in  time  and  money 
in  doctoring  and  caring  for  said  sheep  the  sum  of  $500. 

''6.  Wherefore  the  defendants  pray  judgment  th^t  the 
plaintiff  take  nothing  in  this  action,  that  the  same  may  be 
dismissed,  and  for  costs.'' 

The  reply  admits  that  the  note  was  given  for  a  flock  of 
sheep^  but  denies  all  other  all^ations  of  the  answer. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  of 
$100  in  favor  of  the  defendants.  This^  however,  was  re- 
mitted and  the  action  dismissed. 

The  court,  at  the  request  of  the  defendants^  instructed 
the  jury  as  follows : 

"!N^o.  6.  You  are  instructed  that  a  failure  of  considera- 
tion, breach  of  warranty,  or  fraud  constitutes  a  valid  de- 
fense to  a  suit  on  a  promissory  note,  when  brought  by  the 
original  holder  or  payee  thereof,  to  the  extent  of  the  injury 
resulting  from  said  failure  of  consideration,  or  to  the  ex- 
tent of  the  damages  arising  from  said  breach  of  warranty, 
or  growing  out  of  said  fraud. 

'^  No.  6.  A  bona  fide  holder  of  collateral  notes  can  re- 
cover only  the  amount  of  his  interest  therein  in  action 
brought  by  said  holder  where  there  is  a  failure  of  consid- 
eration, breach  of  warranty,  or  fraud  of  the  original 
holder  or  payee,  which  would  avoid  all  of  said  notes  over 
and  above  the  interest  of  said  bona  fide  holder. 

''No.  7.  Where  no  defense  is  established  the  holder  of 
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negotiable  promissory  notes^  as  collateral  security^  may  sue 
the  makers  thereof  and  recover  a  judgment  for  the  full 
amount  due  on  sdd  collateral  notes^  and  he  will  hold  the 
amount  recovered  on  said  judgment  over  and  above  the  in- 
terest of  said  holder  as  trustee  for  the  party  who  deposited 
said  notes  as  collateral  security.  But  failure  of  considera- 
tion^ breach  of  warranty,  or  fraud  of  the  original  payee  is 
4  good  defense  to  the  amount  due  on  said  notes  over  and 
above  the  interest  of  said  holder,  even  when  the  plaintiff 
is  a  bona  fide  holder," 

These  instructions,  given  consecutively,  make  fraud  a 
prominent  cause  of  defense  in  the  case,  although  it  was  not 
in  issue.  We  cannot  tell  what  influence  such  instruc- 
tions would  have  on  the  jury.  They  cannot  be  said  to  be 
harmless.  The  instructions  were  calculated  to  lead  the 
jury  to  believe  that  in  the  view  taken  by  the  court  there 
might  be  fraud  in  the  transaction.  The  instructions  must 
be  applicable  to  the  issue  made  by  the  pleadings.  The 
judgment  is  reversed  and  the*  cause  remanded  for  further 
proceedings. 

Bevebsed  akd  bemanbbd. 


Thb  other  judges  concur. 


JoBEPH  Walther  v.  Walteb  Knutzen. 

FiLSD  JUNB  30, 1893.     No.  446S. 

Beplevin:  Evidbkck:  Review.  In  an  action  of  repleyin  the 
proof  failed  to  show  any  right  of  the  defendant  to  the  possesnoB 
of  the  goods.  The  Judgment  was  therefore  set  aside  and  a  new 
trial  granted. 

Error  from  the  district  court  of  Buffalo  county.    Tried 
below  before  Hameb^  J. 


Vol.  37]         JANUARY  TERM,  1893.  421 


Walther  t.  Knutcen. 


i2.  A.  Moore^  for  plaintiff  in  error. 
Calkins  &  Praii^  centra. 

Maxwell,  Ch.  J. 

This  is  an  action  of  replevin  brought  by  the  plaintiff 
against  the  defendant  to  recover  the  possession  of  "  1  radi- 
ator (72  tubes),  2  radiators  (24  tubes),  1  radiator  (20  tubes); 
5  feet  soil  pipe;  3  pk.  4-inch  quarter  burds;  2  4x2  ys,  1 
2x2  ys;  2  2-inch  hubs;  53  inch  tees,  22  2^-inch  tees;  S& 
2-ineh  tees,  12  1^-iuch  lees,  14  1^-inch  tees,  10  1-inch  tees^ 

8  |-iuch  tees,  11  1-incli  tees,  15  finch  tees;  34  inch  ells, 

3  2|-inch  ells,  2  3-iucli  ells,  2  2-inch  ells,  1 1  1^-inch  ^lls, 

4  J-iuch  ells,  12  l|-inch  ells,  4  1-inch  ells,  4  f-inch  ells;  6 
2-incli  bends;  25  1  J-inch  J  ells,  2  1-inch  ells,  4  j-inch  fells ; 

1  3x4  bushing,  2  2x2|-inch  bushing;  1  2^-iuch  plug;  19 
2-inch  Iocknuts,4 1^-Inch  lock  nuts;  1  2^-inch  flange  union, 
1 1^-inch  union,  2  1-inch  unions;  23 pins;  1  inch  ceilingplate; 
15  inch  floor  plates,  3  1^  inch  floor  plates,  2  2-inch  floor 
plates;  11  1^-inch  pipe  hangers,  3  1^-inch  pipe  hangers,  3 
2-inch  pipe  hangers;  4  l|-inch  pipe  hooks;  23-inch  nipples^ 

2  2jt*inch  nipples,  8  2-inch  nipple,  3  l|-inch  nipples;  9 
1-inch  nipples,  8  f-inch  nipples;  1  job  lot  of  couplings;  1 
6-inch  ventilator  cap;  2  12x12  slop  sinks;  radiator  tops;  1 
11x11  soot  door ;  1  lot  of  scrap  pipe ;  448  pounds  of  mineral 
wool; 3  2-inch  ell8,4 1^-inch  ells,  6  1^-inch  ells, 2 1-inch  ells; 
2|*inch  ells,  3  l^inch  ells  (cast),  3  l|-inch  ells  (malleable) ; 

9  2-inch  lock  nuts,  5  1^-inch  look  nuts,  3  1^-inch  lock 
nuts;  1  IJ-inch  union,  1  1  J-inch  T,  1  1  J-inch  T;  4  2-inch 
B.  &  L.  couplings,  7  1  J-inch  R.  &  L.  couplings,  4  1-inch 
B.  &  L.  couplings,  6  |-inch  couplings;  4  2  inch  reducers; 
4  bath  wastes ;  20  1-inch  gate  valves,  2  f-inch  gate  valves; 
1  sewer  and  gas  trap;  2  f-inch  cut-offs;  2  1-inch  handles, 
1  1  J-inch  T  handle;  80  lbs.  scrap  lead;  70  lbs.  lead 
tacks;  533  lbs.  lead  pipe;  250  lbs.  sheet  lead;  123  lbs. 
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2-iDch  lead  pipe,  54}  ft.  4-ineh  black  pipe,  40}  ft.  3-inch 
pipe,  29  ft.  2-iDch  galvanized  pipe^  16  fti.  l}-inch  galva- 
nized pipe,  41  ft;.  l}-inch  pipe  (gal.),  24  ft;,  l-inch  pipe 
(gal.),  62  ft.  2-inch  black  pipe,  31  ft;.  l}-inch  black  pipe, 
37  ft.  1-inch  black  pipe,  15  ft.  |-inch  black  pipe;  225 
joints  soil  pipe;  29  }-inch  bends;  5  }-inch  traps;  2  tees; 
of  the  value  of  J250.'' 

The  answer  is  a  general  denial. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  for 
the  defendant  and  found  the  value  of  the  property  to  be 
|250,  and  the  damages  fl,  and  judgment  was  rendered  on 
the  verdict. 

The  testimony  tends  to  show  that  in  the  year  1887  the 
defendant  had  a  contract  for  the  erection  of  certain  build- 
ings pertaining  to  the  industrial  school  near  Kearney ;  that 
the  plaintiff  was  a  subcontractor  under  him  to  perform  cer- 
tain plumbing  required  in  the  building ;  that  the  contract 
price  for  this  plumbing  was  between  $5,000  and  $6,000; 
that  the  plaintiff  gare  a  bond  for  the  faithful  performance 
of  the  work,  duly  signed  by  a  number  of  sureties ;  that 
the  plaintiff  was  unable  to  purchase  plumbing  material  on 
credit,  and  the  defendant  guaranteed  the  payment  of  the 
same  and  deducted  the  amount  paid  for  such  material  as 
each  payment  was  made.  It  also  appears  that  the  state 
made  payment  of  eighty  per  cent  of  the  amount  due  to  the 
contractor  every  two  weeks,  and  the  contractor  seems  to  have 
paid  the  subcontractors  at  the  same  time.  There  was  a 
provision  in  the  plaintiff's  contract  that  the  contractor  for 
certain  causes  might  declare  the  contract  at  an  end,  and 
thereupon  the  plaintiff's  contract  should  cease  and  deter- 
mine. Under  this  provision  the  defendant  in  June,  1887, 
declared  the  plaintiff's  contract  annulled,  and  thereafter 
refused  to  permit  him  to  perform  his  oontmct.  The 
material  in  controversy,  the  plaintiff  claims,  was  in  the 
building  when  the  defendant  took  possession,  and  that  it 
belonged  t  >  the  plaintiff,  and  he  was  entitled  to  the  imme- 
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diate  poeeession  of  the  same.  The  testimony  shows  that 
after  the  defendant  excluded  the  plaintiff  from  the  building 
in  question  and  prevented  him  from  performing  his  oon- 
tract  that  he  presented  a  bill  to  the  plaintiff  and  his  bonds- 
men, wherein  he  claimed  that  he  had  paid  out  for  the 
plaintiff,  for  material  for  said  building,  the  sum  of  $3,416, 
and  that  included  the  property  in  controversy,  and  that  he 
had  brought  suit  on  the  bond  to  recover  the  balance  due  for 
eaid  material.  This  is  nowhere  denied.  This  being  so,  it 
18  difficult  to  understand  why  the  defendant  also  claims  the 
right  to  the  possession  of  the  goods  that,  according  to  his 
own  showing,  were  the  property  of  the  plaintiff  and  he  and 
his  sureties  were  liable  for.  It  is  claimed  that  the  defend- 
ant had  a  lien  upon  the  goods  until  they  were  fully  paid 
for,  and  that,  therefore,  he  was  entitled  to  the  possession 
under  the  lien,  but  the  proof  fails  to  show  such  lien  or  any 
arrangement  that  can  be  construed  in  that  light.  In  no 
view  of  the  case,  therefore,  can  the  judgment  be  sustained. 
The  judgment  is  therefore  reversed  and  the  cause  remanded 
for  further  proceedings. 

Bevebsed  and  remanded. 
The  other  judges  concur. 


d7    483 
jfSS    5B3 

Phenix  Insurance  Company  of  Brooklyn  y.  James        s^  ^ 

it   (MM 

T.  Beams.  js  «i7 

S7    423 
44    632 

Filed  June  30, 1893.    No.  6099.  

Beview:  Esbob:  Briefs:  PaACrriCB.  Where  no  brieft  are  filed 
by  either  party  in  a  case  brought  intd  this  conrt  on  error  the 
ooart  will  examine  the  pleadings  and  evidence,  and  if  the  Jndg* 
ment  conforms  thereto  the  judgment  will  be  affirmed.  Par- 
ticular errors  in  a  record  must  be  pointed  ont  in  a  brief  of  the 
party  complaining. 
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Error  from  the  district  ooart  of  Franklin  oountj.  Tried 
below  before  Morris,  J. 

A.  R  Moore,  for  plaintiff  in  error* 

M  A.  Fletcher^  oonira. 

Maxwell,  Ch.  J. 

This  18  an  action  upon  a  policy  of  insurance  againrt  leas 
or  damage  to  live  stock  by  lightning  to  recover  the  valua 
of  a  mule,  which  it  is  alleged  waa  killed  by  lightning. 
The  insurance  company  makes  three  defenses  to  the  action: 
First,  that  the  action  was  not  brought  within  six  months, 
as  required  by  the  terms  of  the  poligr;  secoad,  that  the 
defendant  in  error  has  never  furnished  proofs  of  loss  at  the 
Chicago  oflSoe  of  the  company;  and  tliird,  that  the  mule 
allied  to  have  been  killed  was  but  three  months  old,  and 
was  not  covered  by  the  policy. 

There  is  a  reply  which  need  not  be  noticed. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict 
in  favor  of  the  defendant  in  error  for  the  sum  of  (60^ 
with  interest  at  seven  per  cent  from  the  time  the  mule  is 
alleged  to  have  been  killed,  $74.91  in  all,  upon  which 
judgment  was  rendered. 

No  briefs  were  filed  by  either  party,  nor  are  any  alleged 
errors  pointed  out,  except  in  the  assignments  of  error  in 
the  petition.  Such  being  the  case,  we  will  examine  the 
pleadings  and  evidence,  and  if  the  judgment  is  in  conform- 
ity therewith  it  will  be  a£Srmed.  Particular  errors  in  a 
record  must  be  pointed  out  in  the  briefs  of  the  party  com- 
plaining. An  examination  of  the  record  in  this  case  faila 
to  disclose  any  material  error,  and  the  judgment  is 

Affirmed. 
The  other  judges  concur. 
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In  be  Board  op  Public  Lands  and  Buildings^  and 
Board  of  Purchase  and  Supplies. 

FiLBD  June  30,  1893.    No.  6306. 

Statutes:  Bep£AL  by  Implication:  Board  of  Pubuo  Lands 
AND  Buildings.  The  title  of  the  act  of  February  16, 18T7,  "  la 
regulate  the  pnrchase  of  supplies  for  the  public  institutiooB  and 
ezecative  offices  of  the  state,''  is  not  broad  enough  to  include  a 
repeal  by  implication  of  the  provisions  of  the  act  of  February  13, 
1877,  for  the  anditiug  by  the  board  of  public  lands  and  baild- 
ings  of  accounts  f  <r  money  disbursed  for  the  support  of  the 
public  institutions  of  the  state.     Nobval  J.,  dissenting. 

Questions  sabmitted  to  the  supreme  court  bj  the  board 
of  public  lands  and  buildings. 

Maxwell,  Ch«  J. 

The  board  of  pu1)Iic  lands  and  buildings  has  submitted 
to  this  court  certain  questions  relating  to  a  seeming  conflict 
in  the  statutes  relating  to  their  duties  and  those  of  the 
board  of  purchase  and  supplies.  After  referring  to  and 
setting  out  portions  of  the  statutes  in  question^  they  submit 
the  following: 

^'1.  What  bills^  if  any,  do  the  board  of  purchase  and 
supplies  examine  and  approve? 

''  2.  What  bills,  if  any,  do  the  board  of  public  lands 
and  buildings  examine  and  approve  under  the  existing 
laws  of  this  state? 

"3.  Does  the  act  of  1877  (Laws  of  1877,  p.  199),  ere- 
ating  a  board  of  purchase  and  supplies,  supersede  the  act 
of  1877  (Laws  of  1877,  p.  188),  establishing  a  board  of 
public  lands  and  buildings  and  defining  their  duties,  in  so 
far  as  the  latter  act  provides  that  the  board  of  public  lands 
and  buildings  shall  examine  and  approve  the  account  of  the 
▼arious  state  institutions  therein  mentioned?'' 


S7    425 

46  es» 
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Section  19,  article  5,  of  the  constitution  provides:  "The 
commissioner  of  public  lands  and  buildings,  the  secretary 
of  state,  treasurer,  and  attorney  general  shall  form  a  board 
which  shall  have  general  supervision  and  control  of  all  the 
buildings,  grounds,  and  lands  of  the  state,  the  state  prison, 
asylums,  and  all  other  institutions  thereof,  ej^cept  those  for 
educational  purposes,  and  shall  perform  such  duties  and  be 
isubject  to  such  rules  and  regulations  as  may  be  prescribed 
by  law/' 

In  1877  the  legislature  passed  an  act  creating  the  board 
of  public  lands  and  buildings.  The  powers  of  the  board 
as  declared  in  that  act  are  as  follows : 

"Section  1.  That  the  board  created  by  section  19  of 
article  6  of  the  constitution  of  the  state  of  Nebraska,  con- 
sisting of  the  commissioner  of  public  lands  and  builditigs, 
the  secretary  of  state,  treasurer,  and  attorney  general  of  the 
state,  shall  hereafter  be  known  in  law  as  'the  board  of 
public  lands  and  buildings  of  the  state  of  Nebraska,'  and 
shall  have  general  supervision  and  control  of  all  the  pub- 
lic lands,  lots,  and  grounds,  and  all  institutions,  buildings, 
and  the  grounds  thereto,  now  owned,  or  that  may  hereafter 
be  acquired,  by  the  state,  including  the  saline  lands,  together 
with  all  salt  springs,  the  penitentiary  lands,  internal  im- 
provement lands  and  lots,  as  well  as  the  state  capjtol  build- 
ing and  grounds,  the  state  penitentiary  and  grounds,  the 
state  hospital  for  the  insane  and  grounds,  the  asylum  for 
the  deaf  and  dumb  and  grounds,  the  asylum  for  the  blind 
and  grounds,  and  all  other  lands,  lots,  grounds,  and  build- 
ings now  belonging  or  hereafter  acquired  by  the  state; 
Provided,  however.  That  all  lands,  lots,  grounds,  and 
buildings,  or  institutions  set  aside  for  and  devoted  to  edu- 
cational purposes,  be  and  hereby  are  excepted  from  the  pro-r 
visions  of  this  act. 

"Sec.  2.  The  board  of  public  lands  and  buildings  shall 
have  the  power  to  make  general  direction,  according  to  law, 
for  the  sale,  leasing,  or  other  disposition  of  the  lands,  lots. 
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and  grounds  belonging  to  the  state  as  aforesaid,  and  shall 
give  warrant  by  their  proceedings  as  such  board  to  the 
commissioner  of  public  lands  and  buildings  for  his  action 
in  the  sale  or  leasing  of  such  lands,  lots,  and  grounds,  and 
shall  require  of  the  said  commissioner  a  full  and  detailed 
report  of  all  such  sales,  leases,  and  the  funds  thereby 
acquired,  as  hereinafter  directed. 

^'Sec.  3.  The  board  shall  have  general  custody  and 
charge  of  all  buildings  and  institutions  and  the  grounds 
thereto  coming  under  the  provisions  of  this  act)  and  shall 
be  responsible  for  the  proper  keeping  and  repair  of  the 
same,  and  shall  require  from  the  commissioner  of  public 
lands  and  buildings,  who  shall  be  direct  custodian  of  such 
institutions,  buildings,  and  grounds,  a  report,  at  least  once 
in  every  three  months,  as  to  the  condition  of  the  same; 
Provided f  That  no  additions  shall  be  made  to  any  public 
buildings  without  special  appropriation  of  the  legislature. 

''Sec.  4.  The  said  board  shall  have  power,  under  the 
restrictions  of  this  act,  to  direct  the  general  management  of 
all  the  said  institutions  and  be  responsible  for  the  proper 
disbursement  of  the  funds  appropriated  for  their  mainte- 
nance, and  shall  have  reviewing  power  over  the  acts  of  the 
officers  of  such  institutions,  and  shall,  on  the  part  of  the 
state,  at  regular  meetings  as  hereinafter  directed,  audit  all 
accounts  of  such  officers,  including  the  accounts  of  the  com- 
missioner of  public  lands  and  buildings,  except  his  salary. 

''Sec.  5.  At  the  regular  meeting  of  the  board  it  shall  be 
their  duty  to  examine  the  accounts  of  the  public  officers 
contemplated  in  this  act  and  to  determine  whether  the  same 
are  entitled  to  be  paid  out  of  the  moneys  appropriated  for 
the  purpose  of  maintaining  the  institutions  for  which  they 
are  tharged,  and,  if  correct,  shall  approve  the  same,  which 
approval  shall  be  signed  by  the  president  and  counter- 
signed by  the  secretary  under  date  of  such  action,  and  if 
the  accounts  be  incorrect,  exorbitant,  or  not  entitled  to 
payment  from  such  appropriations,  the  same  shall  be  dis- 
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approved  and  returned  to  the  claimant,  such  board  keeping 
a  record  of  the  same. 

'^  Sec.  6.  When  the  acoountB  above  mentioned  have  beeq 
filed  with  the  board,  and  shall  have  been  audited  and  ap» 
proved  by  them,  the  auditor  of  public  accounts  is  hereby 
authorized  and  directed,  upon  the  presentation  to  him  of 
such  accounts  so  authenticated,  to  issue  his  warrant  on  the 
treasurer  ^piinst  the  proper  fund  or  appropriation,  for  the 
amount  therein  stated,  to  the  claimant  or  his  assignee.  And 
no  accounts  coming  under  the  provisions  of  this  act  shall 
be  entitled  to  payment  until  they  have  been  so  approved 
by  the  said  board. 

*'  Sec  7.  It  shall  be  the  duty  of  the  board  to  take  cogni- 
nnce  of  all  charges  or  complaints  made  against  the  said 
public  officers,  and  at  a  r^ular  meeting,  to  give  an  impar- 
tial hearing  to  such  charges,  and  the  defense  against  them, 
if  any,  and  report  the  charges,  evidence,  and  their  conclu- 
sions in  the  matter,  to  the  governor,  within  six  days  after 
the  determination  of  such  investigation. 

'^  Sec.  8.  Tlie  said  board  shall  meet  at  least  once  in  each 
month,  on  the  first  Monday  thereof,  for  the  transaction  of 
business;  the  commissioner  of  public  lands  and  buildings 
shall  be  ex-ojfficio  president  of  the  board,  and  shall  preside 
at  all  meetings  and  execute  all  other  duties  prescribed  for 
him  in  this  act,  and  shall  sign  all  papers  and  instruments 
or  documents  that  shall  be  approved,  made,  or  directed  by 
the  board. 

^'  Sec.  9.  The  secretary  of  state  shall  be  ex-offi/do  secre- 
tary of  the  board,  and  shall  keep  a  careful  record  of  all 
the  proceedings  of  the  board  in  a  substantial  and  well 
bound  book,  to  be  kept  for  that  purpose,  and  which  shall 
be  known  as  the  ^  Record  of  the  proceedings  of  the  beard 
of  public  lands  and  buildings  of  the  state  of  Nebraska,' 
and  the  said  secretary  shall  countersign  all  pa{)ers,  instru- 
ments, or  documents  approved,  made,  or  directed  by  the 
board. 


I 
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"Sec.  10.  It  shall  be  necessary  for  at  least  three  mem- 
bers of  said  board  to  be  present  at  any  meeting  for  the 
transaction  of  business,  and  in  absence  of  the  president,  or 
secretary,  the  place  shall  be  filled  by  election,  pro  temple; 
Provided,  That  no  meeting  fof  business  shall  be  held  with- 
out the  presence  of  one  or  the  other  of  them. 

"Sec.  11.  The  president  shall  have  the  power  to  call  the 
board  together  in  special  meeting,  if  in  his  judgment  the 
public  good  requires  the  same  to  be  done  for  any  purpose 
contemplated  in  this  act;  and  such  call  shall  be  by  written 
notice,  stating  the  purjiose  of  meeting,  which  notice  shall 
be  delivered  to  each  member  of  the  board." 

This  act  was  passed  and  took  effect  February  13,  1877. 
Two  days  thereafter  the  legislature  passed  "An  act  to  reg^ 
ulate  the  purchase  of  supplies  for  the  public  institutions, 
and  the  executive  departments  of  the  state."  The  act  is  as 
follows: 

"Section  1.  That  all  purchases  and  contracts  for  sup- 
plies for  any  of  the  departments  and  public  institutions  of 
the  state,  where  the  public  exigencies  do  not  require  the 
immediate  delivery  of  the  articles,  shall  be  by  advertising 
a  sufficient  time  previously  for  proposals  for  supplying  the 


"Sec.  2.  At  least  one  month  previous  to  the  first  day  of 
January,  April,  July,  and  October,  respectively  in  each 
year,  a  board  consisting  of  the  governor,  commissioner  of 
public  lands  and  buildings,  secretary  of  state,  treasurer, 
and  attorney  general,  shall  meet  with  the  warden  of  the 
state  prisofi,  and  the  superintendent  of  each  of  the  asylums 
or  other  institutions  furnished  by  the  state,  and  determine 
the  supplies  that  may  be  necessary  for  three  months,  except 
articles  as  may  be  perishable  and  cannot  be  kept.  Said 
board  shall  designate  clearly  the  quantity  and  quality  of 
the  articles,  and  shall  then  advertise  for  ten  days  in  some 
newspaper  published  at  the  capital,  having  general  circula- 
tion in  the  state,  before  the  first  day  of  January,  April, 
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July^  and  October  respectively,  for  proposals  for  furnishing 
said  articles,  and  for  each  institution  separately,  to  be  de- 
livered at  the  institution  within  ten  days  after  the  first  day 
of  the  months  aforesaid ;  Provided^  That  the  board  may 
permit  the  delivery  of  the  goods  monthly,  if  in  their  judg- 
ment it  be  deemed  best.  And  the  bids  which  propose  to 
furnitsh  the  supplies  for  either  institution  at  the  lowest  rate 
shall  be  received  for  such  institution ;  Provided  further. 
That  i>o  proposal  shall  be  considered  by  said  board  unless  the 
same  is  accompanied  by  a  bond  with  such  security  as  the 
board  shall  determine,  with  condition  to  furnish  said  arti* 
cles  as  proposed  in  said  bid. 

^'Sec.  3.  All  supplies  for  such  institutions,  not  purchased 
as  provided  by  this  act,  shall  be  purchased  in  such  man- 
ner as  shall  be  directed  by  said  board  by  written  instruc- 
tion. 

'^  Sec.  4.  The  head  of  each  of  the  executive  depart- 
ments respectively  shall  advertise  for  proposals  for  supplying 
the  departments  in  accordance  with  the  provisions  of  this 
act. 

'*  Sec.  6.  All  vouchers  for  supplies  having  been  exam- 
ined and  approved  by  said  board  or  the  head  of  the  de- 
partment, as  the  case  may  be,  shall  be  approved  by  the  sec- 
retary of  state,  and  thereupon  the  auditor  of  state  shall 
draw  his  warrant  upon  the  treasurer  for  the  amount.'' 

It  will  be  observed  that  the  title  of  the  act  is  not  to  cre- 
ate a  board  to  purchase  supplies  but  to  regulate  the  pur- 
chase. This  is  to  be  done  by  public  advertisement  for  ten 
days  before  the  first  day  of  January,  April,  July,  and  Oc- 
tober in  each  year.  The  board  is  required  to  designate 
clearly  the  quantity  and  quality  of  the  articles  desired,  that 
is,  the  different  articles  desired  shall  be  specified  and  de- 
scribed in  such  a  manner  that  all  bidders  will  know  just 
what  is  intended.  In  many  respects  the  same  rules  apply 
as  in  the  letting  of  contracts  for  supplies  for  a  county. 

In  State  v.  York  County^  13  Neb.,  65,  in  speaking  of 


Vol.  37]         JANUARY  TERM,  1893. 


431 


In  re  Board  of  Pabllo  Lands  and  BoildlDgs. 


advertisements  for  supplies,  it  is  said:  ''These  propositions 
should  distinctly  specify  the  kind  and  quality  desired^ 
and  if  possible  the  commissioners  should  provide  samples 
as  a  basis  on  which  to  make  the  bids^  so  that  all  be  made 
on  the  same  basis.  The  object  of  the  law  is  to  invite  com- 
petition and  prevent  favoritism  and  fraud/'  That  language 
is  quoted  with  approval  in  StcUe  v.  Saline  County,  19  Neb. 
252,  and  is  applicable  in  the  case  at  bar. 

The  utmost  publicity  possible  should  be  given  of  the 
proposed  purchase  so  that  competition  may  be  invited.  It 
is  not  intended  that  any  goods  shall  be  purchased  at  private 
sale  except  in  case  of  emergency  and  which  will  not  arise 
once  in  a  thousand  times.  The  fifth  section  provides  that  all 
vouchers  for  supplies  having  been  examined  and  approved 
by  the  board  or  the  head  of  the  department,  as  the  case  may 
be,  shall  be  approved  by  the  secretary  of  state;  that  is,  the 
boanl  may  examine  the  vouchers  and  approve  the  same,  but 
it  is  not  essential  that  it  should  do  so.  It  is  sufficient  if  the 
head  of  the  particular  department  certify  to  their  correctness. 
Not  do  these  provisions  supersede  the  provisions  of  the  act, 
creating  the  board  of  public  lands  and  buildings,  in  which 
it  is  the  duty  of  that  board  to  examine  the  accounts  of  the 
public  officers,  and  makes  the  board  responsible  for  the. 
proper  disbursements  of  the  funds,  etc.  It  will  be  seen 
from  the  title  that  it  does  not  purport  to  supersede  the  act 
which  took  effect  February  13,  1877.  That  remains  in 
full  force,  but  the  act  of  the  15th  of  the  same  month  reg- 
ulates the  mode  of  purchase  of  supplies.  There  is  no  con- 
flict between  the  acts  and  both  may  stand.  It  is  unnecessary 
in  this  connection  to  refer  to  the  rule  that  to  justify  a  re- 
peal by  implication  there  must  be  such  a  repugnancy  be- 
tween the  acts  that  both  cannot  stand,  therefore  the  latest 
act  will  supersede  the  former.  That  rule,  however,  is  not 
applicable  here.  The  board  of  purchase  and  supplies  need 
not  approve  the  vouchers  for  supplies,  but  the  board  of 
public  lands  and  buildings  must  do  so  before  a  warrant  can 
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be  drawn  in  favor  of  the  persons  holding  snch  voacfaers, 
and  the  act  of  February  15  does  not  supersede  that  of  Feb- 
ruary IS,  1877. 

Post,  J.,  concurs* 

NoRYAL,  J.,  dissenting, 

I  dissent  from  the  decision  of  my  associates  on  the 
ground  that  this  court  has  no  jurisdiction  to  pronounce 
the  same.  The  constitution  divides  the  powers  of  the 
state  government  into  three  distinct  departments,  the  leg- 
islative, executive,  and  judicial,  and  defines  the  powers 
and  duties  of  each.  Section  2  of  article  6  of  the  state 
constitution  reads  as  follows: 

**  Sec.  2.  The  supreme  court  shall  consist  of  three  judges, 
a  majority  of  whom  shall  be  necessary  to  form  a  quorum 
or  to  pronounce  a  decision.  It  shall  have  original  juris- 
diction in  cases  relating  to  revenue,  civil  cases  in  which 
the  state  shall  be  a  party,  mandamua,  quo  warranJtOy  habeas 
corpus  J  and  such  appellate  jurisdiction  as  may  be  provided 
by  law.'' 

It  is  to  the  quoted  section  above  that  we  must  look  for 
the  jurisdiction  of  the  supreme  court.  There  is  no  other 
provision  of  the  constitution  i^lating  to  the  subject.  In  Mil" 
ler  V,  Wheder^  33  Neb.,  765,  it  was  held  that  the  legislature 
has  no  power  to  increase  the  original  jurisdiction  of  this 
court  conferred  by  the  constitution.  That  was  an  action 
brought  ill  this  court  under  the  statute,  to  contest  the  office 
of  district  judge.  The  present  chief  justice,  in  delivering 
the  opinion  of  the  court,  says :  ''A  more  careful  ezaniina- 
tion  of  the  statute  and  the  constitution,  however,  convinces 
the  writer  that  the  original  jurisdiction  of  the  supreme 
court  is  confined  to  the  cases  specified  in  the  constitution, 
and  that  under  another  name  no  additional  jurisdiction  can 
be  conferred.  This  is  a  court,  the  primary  object  of  which 
is  to  review  cases  tried  in  the  district  courts.     It  is  an  ap- 
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pellate  tribunal  and  is  given  original  jurisdiction  in  a  few 
limited  cases^  most  of  which  are  extraordinary  remedies 
for  the  purpose  of  preventing  a  failure  of  justice." 

It  is  plain  that  the  section  of  the  constitution  to  which 
reference  has  been  made  confers  no  jurisdiction  upon  the 
supreme  court  to  answer  queries  submitted  by  either  the 
legislature  or  the  officers  of  the  executive  department  of 
the  state  government,  and  no  such  duty  is  imposed  upon 
the  court  of  last  resort  by  any  other  provision  of  the  con- 
stitution or  by  legislative  enactment.  It  is  the  duty  of 
the  court,  in  a  liti^rated  case,  where  the  question  arises,  to 
construe  a  statute,  or  determine  whether  a  law  is  constitu- 
tional or  not ;  but  it  is  proper  to  do  so  only  in  the  determi- 
nation of  a  real  controversy  between  individuals  in  a 
pro|)er  action  brought  for  that  purpose.  Courts  should  re- 
frain from  construing  a  statute  or  passing  upon  its  consti- 
tutionality in  advance  of  actual  litigation,  for  the  obvious 
reason  that  the  parties  who  may  be  interested  are  not  be- 
fore the  court,  and  the  decision  would  not  be  binding  upon 
them.  Here,  upon  an  ex  parte  proceeding,  without  the  as- 
sistance of  either  a  brief  or  oral  argument,  we  are  asked  to 
pass  upon  important  questions.  To  undertake  to  answer 
such  questions  we  must  act  both  as  court  and  counsel. 

But  seven  of  the  states  of  the  Union  contain  constitutional 
provisions  making  it  the  duty  of  the  supreme  court  to  act 
as  the  legal  adviser  of  the  executive  and  legislative  depart- 
ments of  the  state  government.  The  constitution  of  Colo- 
rado declares  that  'Hhe  supreme  court  shall  give  its  opin- 
ion upon  important  questions  upon  solemn  occasions  when 
required  by  the  governor,  the  senate,  or  the  house  of  rep- 
resentatives; and  all  such  opinions  shall  be  published  in 
connection  with  the  reported  decisions  of  the  court."  The 
legislature  of  that  state  submitted  to  the  supreme  court 
whether  a  bill  proposing  to  increase  the  fees  of  district  at- 
torneys, then  pending  before  the  legislature,  would  apply  to 
the  district  attorneys  then  in  office.  The  court  in  Re  Cbn- 
31 
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stitiUionality  of  Senate  BUI  No.  65,  12  Col.,  466,  decided 
that  the  constitutional  provision  of  that  state  above  quoted 
applies  solely  to  cases  involving  questions  of  public  right, 
and  that  such  questions  should  rarelj  be  thus  presented  or 
considered.  It  was  held  that  the  question  submitted  in 
that  case  was  not  one  requiring  in  advance  the  opinion 
of  the  court,  and  it  declined  to  answer  the  same.  Chief 
Justice  Helm  in  the  opinion  says:  ''It  is  a  principle  de- 
clared by  our  constitution  (section  25,  article  2)  and  of  uni- 
versal recognition,  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process  of  law;  but 
there  cannot  be  due  process  of  law  unless  the  party  to 
be  affected  has  his  day  in  court.  Yet  a  careless  con- 
struction and  application  of  this  constitutional  provis- 
ion might  lead  to  the  ex  parte  adjudication  of  private  rights 
by  means  of  a  legislative  or  executive  question,  without 
giving  the  party  interested  a  day  or  voice  in  court.  When 
this  tribunal  exercises  its  original  jurisdiction  by  enter- 
taining any  of  the  other  proceedings  specified  in  the  con- 
stitution, process  must  issue,  the  parties  to  be  affected 
must  have  notice,  and  they  must  be  given  an  opportunity 
to  appear  and  be  heard  both  in  persou  and  by  counsel,  so 
that,  even  though  the  primary  and  principal  purpose  of 
the  proceeding  be  to  adjudicate  a  matter  pvhlici  juris,  yet 
there  is  a  compliance  with  the  fundamental  requirement 
relating  to  due  process  of  law.  This  consideration  greatly 
re-inforces  the  proposition  that  it  could  not  have  been  the 
purpose  of  those  who  framed  the  ameudment  to  permit 
such  ex  parte  adjudications  in  legislative  questions.  We 
have  no  hesitancy  in  re-affirming  what  we  have  already 
declared,  that  'parties  must  still  adjudicate  in  the  ordi- 
nary and  regular  course  of  judicial  proceedings.*"  (See 
In  re  Senate  Beeolution  on  Irrigation,  9  Col.,  620 ;  In  re 
Construction  of  Constitution,  54  N.  W.  Rep.  [S.  Dak.], 
650;  Opinion  of  the  Justices,  21  N.  E.  Rep.  [Mass.],  439; 
Opinion  of  the  Justices,  24  N.  E.  Rep.  [Mass.],  1086; 
Opmion  o/<Ae  Cbwri,  49  Mo.,  216.) 
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In  Nebraska  the  attorney  general,  and  not  the  supreme 
court,  is  the  legal  adviser  of  the  executive  and  legislative 
departments.  We  are  aware  that  this  court  has,  in  some 
instances,  assumed  to  answer  questions  submitted  by  the 
other  branches  of  the  state  government,  although  but  twice 
since  the  writer  has  been  a  member  of  the  court,  and  then 
I,  with  much  reluctance,  assented.  This  court  is  now 
burdened  with  business.  The  number  of  suits  annually 
brought  to  this  court  had  so  increased  that  the  last  legisla- 
ture created  a  supreme  court  commission  to  assist  in  the 
disposal  of  the  numerous  cases  on  the  docket,  and  it  seems 
to  me,  in  justice  to  the  litigants  who  have  actions  pending, 
it  is  time  for  the  court  to  call  a  halt,  and  entertain  jurisdic- 
tion solely  in  causes  where  the  same  is  conferred  by  the 
constitution.  The  courts  of  last  resort  of  most  of  the  states 
decline  to  take  jurisdiction  in  a  proceeding  like  this,  and  a 
different  practice  prevails  almost  alone  in  the  few  states 
having  a  constitutional  provision  similar  to  that  of  the 
state  of  Colorado. 

Entertaining  this  view  upon  the  subject  of  jurisdiction, 
it  would  be  improper  for  me  at  this  time  to  express  an 
opinion  upon  the  questions  propounded  by  the  board  of 
public  lands  and  buildings,  although  I  would  willingly 
do  BO  were  the  matters  before  the  court  in  a  legal  manner. 
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Omaha  &  Republican  Valley  Railroad  Company  %  ^ 

V.  Mary  Cook. 

FiLBD  J0NB  30, 1893.    No.  6101. 

1.  Jury:  Ghallbkok:  Qualifications.  Id  a  person aI  damage 
ease  against  a  railway  a  jnror  stated  in  his  examination  on  his 
voir  dire^  in  snhstance,  that  he  had  an  elevator  on  the  line  of 
railway  and  was  engaged  in  the  bosiness  of  baying  and  shipping 
grain  over  the  railroad;  that  he  had  recelTod  favors  from  the 
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roilwaj  company  and  desired  to  retain  the  faTorable  considera- 
tion of  the  company;  that  he  had  no  personal  feeling  in  the  matter 
and  oonld  render  a  fair  and  impartial  Terdict.  HeJd,  That  a 
challenge  for  canse  was  properly  anstained;  that  a  fair  trial  can 
only  be  had  where  the  jurors  are  absolately  free,  impartial,  and 
independent. 

^.  :  :  :  Examination:  Rkvikw.    Where  tiie 

examination  of  a  Jnror  raises  a  donbt  as  to  his  being  an  elector 
of  the  oonnty  where  the  action  is  bronght,  there  is  no  error  in 
sustaining  a  challenge  for  cause. 

3.  :  :  :  :  Disobition  of  Tbial  Coubt. 

£yen  where  by  his  formal  answers  the  jnror  brings  himself 
within  the  letter  of  the  statutory  qualification,  if  the  conrt  shonld 
discover  the  least  symptom  of  nnfairnees  or  prejudice  he  should 
be  rejected.  So  that  a  fair  and  impartial  jury  is  secnred,  error 
cannot  be  predicated  on  the  rejection  of  persons  who  may  have 
been  qualified.  Some  discretion  must  be  allowed  to  the  trial 
court  in  the  selection  of  jurors. 

4.  Bailroad  Companies:    Nbgligence:  Pebsonal  Injubibb: 

Evidence:  Tbial.  Evidence,  being  conflicting,  was  properly 
submitted  to  the  jury. 

Errob  from  the  district  court  of  Howard  county.  Tried 
below  before  Harrison^  J. 

The  facts  are  stated  in  the  opinion. 

J.  M.  Thurston,  W.  R.  Kelly,  and  E.  P.  Smith,  for 
plaintiff  in  error : 

The  court  erred  in  sustaining  the  challenge  for  cause 
made  by  plaintiff  below  to  the  juryman  Salter.  He  was 
examined  by  counsel  and  the  court.  The  evidence  dis- 
closed no  circumstance  from  which  a  suspicion  of  bias  in 
the  mind  of  the  juror  for  or  against  either  party  could 
arise.  The  juror  declares  that  he  has  no  feeling  favoring 
the  railroad  company  as  a  suitor  in  the  case,  and  that  his 
verdict  would  nor  could  in  no  way  be  affected  by  his  basi- 
»aess  relations.  The  ruling  of  the  court  disregards  the  law 
that  in  the  absence  of  any  evidence  to  the  contrary  the 


You  37]         JANUARY  TERM,  1893.  437 


Omalia  <&  fi.  Y.  fi.  Go.  y.  Cook. 


juror  must  be  presumed  competent,  and  that  the  court  has 
no  right  to  disregard  undisputed  evidence.  Mere  friendli- 
ness for  the  company  is  not  ground  for  suspicion  of  bias^ 
{Engmann  o.  Immel,  59  Wis.,  252;  Burlington  &  M.  IL 
B.  Co.  V.  Weetooer,  4  Neb.,  273;  Code,  sec.  669/;  Hart  v. 
State,  14  Neb.,  572;  Ensign  v.  Harney,  15  Id.,  331; 
People  V.  McQuade,  110  N.  Y.,  284;  Burlington  &  M.  R. 
i2.  Co.  V,  Beebee,  14  Neb.,  464;  Heuke  v,  Milwaukee  C.  J2.. 
Cb.,  69  Wis.,  401;  Strawn  v.  OogsweU,  28  111.,  457; 
HuUchieon  v,  StaJte,  19  Neb.,  262;  OommonweaUh  v.  TFe6- 
eter,  5  Cush.  [Mass.],  295.)  The  challenge  to  the  juror 
Spangler  should  not  have  been  sustained.  He  had  heard 
from  some  one  what  purported  to  be  the  facts  in  the  case^ 
but  formed  or  expressed  no  opinion  as  to  the  rights  of  the 
parties  and  was  under  no  obligation  to  the  company^ 
{Reynolds  v.  United  Stales,  93  U.  S.,  155.)  The  mere  fact 
of  past  business  relations  with  the  company  is  not  sufficient 
cause  for  sustaining  a  challecge  to  a  juror^  {Central  R,  Co. 
V.  Mitchell,  63  Ga.,  173.)  The  challenge  to  the  juror 
Jackson  should  not  have  been  sustained  on  the  ground  that, 
he  was  not  a  resident  of  Howard  county.  It  appeared, 
that  he  had  been  a  resident  of  that  county  for  six  months, 
and  testified  that  he  came  with  the  intention  of  making  it 
his  home.  The  place  where  a  person  lives  is  taken  to  be 
his  domicile  until  facts  adduced  establish  the  contrary,  and 
when  once  acquired  the  domicile  is  presumed  to  continue 
until  it  is  shown  to  be  changed.  {Case  v.  Clarke^  5  Mason 
[U.  S.],  70;  Ennis  v.  Smith,  14  How.  [U.  S.],  400;  Jfor- 
ris  V.  Gilmer,  129  U.  S.,  328;  Sears  v.  City  of  Boston,  1 
Met.  [Mass.],  250;  Wharton,  Conflict  of  Law,  sec.  43; 

Story,  Conflict  of  Law,  sec.  46;  Anderson  v,  Walt,  138  U. 
S.,  694;  Burlen  v.  Shannon,  115  Mass.,  438;  Chedy  o. 

Clayton,  110  U.  S.,  705.)  The  challenge  to  the  juror 
Salter  was  overruled.  The  jury  was  impaneled  and 
sworn.  After  the  commencement  of  the  trial,  without  any 
further  evidence  or  reason,  the  court,  of  its  own  motion^ 
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excused  Salter  from  the  jury  and  sustained  the  challenge. 
There  was  no  evidence  showing  his  incompetency.  No 
fact  was  shown  which  rendered  it  probable  that  the  verdict 
would  be  set  aside  if  he  were  retained  upon  the  jury.  The 
ruling  sustaining  the  challenge  was  erroneous.  {Thorp  v. 
Deming,  43  K  W.  Rep.  [Mich.],  1097 ;  Rex  v.  Edwards, 
4  Taunt.  [Eng.],  309;  Steijoart  v.  StaU,  15  O.  St.,  165; 
l^ane  v.  People,  2  Scam.  [Ill.]>  326 ;  Thomp.  &M.,  JurieSi 
sec.  273 ;  HUdreth  v.  OUy  of  Troy,  4  N.  E.  Rep.  [N.  Y.], 
559;  Black  v.  StaJUj  9  Tex.  App.,  328.) 

A.  A.  KendaOy  contra,  cited:  Ensign  v.  Homey,  16 
Neb.,  330;  Marion  v.  State,  20  Id.,  238;  OoUins  v.  People, 
103  111.,  23;  Holt  v.  State,  9  Tex.  App.,  571;  State  v. 
Jones,  97  N.  Car.,  469;  12  Am.  &  Eng.  Encyl.  Law,  p. 
366. 

Maxwell,  C^.  J. 

The  amended  petition  of  the  plaintiff  below,  after  stat* 
ing  the  corporate  existence  of  the  defendant  company  and 
the  operation  of  its  road  running  northwesterly  through 
the  counties  of  Hall,  Howard,  Greeley,  and  Valley  to  Ord, 
Nebraska,  avers,  in  substance,  that  on  the  8th  day  of  Sep- 
tember, 1884,  the  plaintiff,  being  then  a  child  of  the  age 
of  thirteen  years,  while  walking  upon  the  track  of  the  said 
railroad  company,  in  the  county  of  Greeley,  in  said  state, 
was  run  into  and  against  and  violently  struck  and  thrown 
from  the  track  of  the  said  railroad  company  by  a  locomo- 
tive attached  to  a  passenger  train  then  in  use  upon  the  said 
track  of  the  said  railroad  company ;  that  by  reason  of  being 
struck  and  thrown  from  said  track  by  the  said  locomotive, 
this  plaintiff  was  frightfully  mangled  and  permanently  in- 
jured; that  this  plaintiff's  right  leg  and  hip  were  broken, 
and  the  plaintiff's  left  foot  was  terribly  mangled  and 
crushed  and  bruised,  and  the  flesh  torn  thereform,  and  the 
heel  severed  from  the  said  foot,  and  the  use  of  said  foot 
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was  thereby  permanently  injured  and  destroyed,  and 
plaintiff  has  suffered,  and  still  suffers,  greatly  with  bodily 
pain  by  rtoson  of  said  injury,  and  that  the  injury  to  the 
said  foot  was  so  great  that  said  foot  has  never  been  healed 
up  and  still  remains  an  open  sore;  that  said  foot  is  of  an 
ill-shape  in  consequence  thereof,  and  plaintiff  is  unable  to 
wear  a  shoe  upon  it  owing  to  its  ill-shape  and  its  unhealed 
•condition ;  that  plaintiff,  in  consequence,  is  unable  to  stand 
or  walk  upon  said  foot,  and  is  uuable  to  work  and  main- 
tain herself  in  any  way,  and  has,  in  consequence  of  said 
injury,  become  a  helpless  cripple  for  life. 

The  petition  further  alleges  that  plaintiff  was  struck  and 
run  against  by  said  locomotive  through  the  gross  neglect 
and  carelessness  of  the  said  Omaha  &  Republican  Valley 
Railroad  Company,  said  neglect  and  carelessness  being  in 
not  providing  its  locomotive  aad  cars  thereto  attached  with 
the  latest  improved  and  best  appliances  for  the  operating, 
controlling  and  stopping  of  said  locomotive  and  train  of 
cars;  and  through  the  gross  negligence  and  carelessness  of 
its  agents,  employes,  and  servants  in  charge  of  the  said 
train,  and  not  through  any  act  of  carelessness  on  the  part 
of  this  plaintiff. 

It  also  avers  that  said  locomotive  and  train  of  cars  at- 
tached thereto  were  not  supplied  with  air  brakes,  they  be- 
ing the  latest  improved  and  best  appliances  then  in  use 
upon  all  carefully  equipped  trains  for  speedily  controlling 
and  stopping  them ;  that  said  locomotive  and  cars  thereto 
attached  were  running  off  from  the  schedule  time  stated  by 
said  railroad  company,  a  fact  at  that  time  unknown  to 
plaintiff;  that  they  were  running  at  a  greater  rate  of  speed 
than  allowed  by  the  rules  of  said  company,  to-wit,  at  a 
rate  of  forty  miles  an  hour ;  that  the  defendant's  operators, 
agents,  and  servants  in  charge  of  said  train  of  cars,  care- 
lesssly  neglected  to  sound  the  whistle  and  ring  the  bell  of 
the  said  locomotive  to  apprise  the  plaintiff  of  its  approach 
although  they  were  able  to  see  the  plaintiff  more  than 
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seventy  rods  in  front  of  the  suid  locomotive  and  train,  and 
they  carelessly  and  negligently  failed  toshicken  or  stop  the 
said  locomotive  and  train  of  cars,  although  the  said  agents, 
servants,  operators,  and  engineer  in  charge  thereof  had 
ample  opportunity  to  stop  said  train  of  cars  before  injuring 
the  plaintiff,  had  said  train  of  cars  been  properly  supplied 
with  air  brakes  and  had  said  operators,  agents,  servants 
and  engineer  applied  all  means  within  their  power  to  stop 
said  locomotive  and  train  after  discovering  the  perilous  sit- 
uation of  the  plaintiff. 

And  the  petition  alleges  that  by  reason  of  the  careless- 
ness and  negligence  of  the  said  Omaha  &  Republican  Val- 
ley Railroad  Company  as  above  set  forth,  and  the  gross 
negligence  of  its  agents,  employes,  operators,  and  engineer, 
as  above  set  forth,  and  the  injury  sustained  by  this  plaint- 
iff in  consequence  thereof,  this  plaintiff  has  been  damaged 
and  injured  in  the  sum  of  $25,000,  no  part  of  which  haa 
been  paid  by  the  said  Omaha  &  Republican  Valley  Rail- 
road Company,  nor  by  any  other  person  or  corporation. 

Wherefore,  plaintiff  prays  judgment  against  it  for  the 
sum  of  $25,000,  with  interest  thereon  from  the  8th  day  of 
September,  1884,  and  for  the  cost  of  this  action. 

To  this  petition  the  railway  company  filed  an  answer: 
'*  The  above  named  defendant,  for  answer  to  the  plaint- 
iff's amended  petition  herein,  admits  all  and  singular  the 
allegations  contained  in  the  first  paragraph  of  said  petition, 
and  that  it  is  successor  to  the  Omaha  &  Republican  Valley 
Railroad  Company  as  averred  in  said  petition. 

'^  Defendant  admits  and  alleges  that  on  the  8th  day  of 
September,  1884,  while  plaintiff  was  walking  on  the  track 
on  defendant's  ground  in  the  county  and  state  therein  stated, 
she  was  run  against  and  struck  by  defendant's  locomotive 
attached  to  one  of  its  passenger  trains  and  thrown  from  the 
track,  but  alleges  that  the  same  was  unavoidable  by  defend- 
ant, its  agents  or  employes,  and  without  fault  of  defendant, 
its  agents  or  employes. 
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^^  Defendant  avers  that  the  said  plaintiff,  at  the  time 
aforesaid  was,  wholly  without  authority  or  license,  walking 
without  any  precaution  between  the  rails  of  the  defendant's 
track,  and  was  a  trespasser  thereon. 

'^  Defendant  has  no  knowledge  or  information,  except 
from  the  statements  of  the  plaintiff's  petition  and  statements 
given  above  on  the  part  of  the  defendant  in  the  trial  of  the 
said  action,  as  to  the  plaintiff's  age  at  the  time  of  the  acci- 
dent, and  leaves  the  plaintiff  to  make  her  proofs  as  she  may 
be  advised  are  material. 

''Further  answering,  defendant  admits  that  the  plaintiff 
was  injured  at  the  time  aforesaid  at  the  time  of  said  collis- 
ion, but  as  to  the  extent  of  said  injuries  the  defendant  has 
no  knowledge  or  information  except  from  averments  of  the 
said  petition  and  the  testimony  given  on  the  part  of  the 
defendant  on  said  trial;  and  it  leaves  the  plaintiff  to  make 
her  proof  thereof  as  she  may  be  advised  is  material. 

''The  defendant  alleges  that  whatever  injuries,  if  any, 
which  the  plaintiff  so  then  and  there  sustained  at  the  time 
of  said  collision,  the  said  injuries  were  by  said  plaintiff 
received  and  sustained  by  and  through  her  own  fault,  care- 
lessness, and  negligence  contributing  thereto,  and  in  no  re- 
spect by  or  through  any  fault,  wrong,  or  negligence  of  the 
said  defendant,  its  employes,  agents,  servants,  operators,  or 
engineers. 

"  The  defendant  denies  each  and  every  other  allegation 
of  the  said  petition  not  herein  answered  or  denied." 

On  the  trial  of  the  cause  the  jury  made  special  findings 
and  returned  a  general  verdict  as  follows: 

'^  You  will,  in  addition  to  your  general  verdict  return 
answers  to  each  of  the  following  questions : 

Q.  Was  the  plaintiff  at  the  time  of  the  injury  of  the 
age  of  thirteen  and  a  half  years? 

A.  Yes. 

Q.  Was  she  then  apparently  a  girl  of  ordinary  discre* 
tion? 
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A.  Tes. 

Q.  Was  she  then  at  that  time  deaf  to  any  oonsiderable 
extent? 

A.  No, 

Q.  Had  she  just  before  the  happening  of  the  accident 
left  her  brother's  house  to  return  to  her  father  ? 

A.  Tes. 

Q.  If  you  answer  the  last  question  in  the  affirmativCi 
then  did  she  voluntarily  and  for  her  own  convenience  go 
upon  the  defendant's  premises  and  right  of  way  7 

A.  Yes. 

Q.  Was  the  plaintiff  then  and  there  trespassing  npon 
the  defendant's  premises;  that  is,  was  she  there  without 
right  or  authority  ? 

A.  Yes. 

Q.  Was  she  at  the  same  time  walking  in  the  same  direc- 
tion the  train  was  going  ? 

A.  Yes. 

Q.  Was  she  then  between  the  rails  or  outside  of  them  ? 

A.  Yes,  between  the  rails. 

Q.  Did  she  step  from  the  outside  of  the  rails  into  the 
space  between  them  after  the  engineer  saw  her  ? 

A,  No. 

Q.  Was  she  walking  beween  the  rails  when  the  engine 
struck  her? 

A.  Yes,  in  the  act  of  jumping.    * 

Q.  W&s  the  engine  whistle  sounded  more  than  once  be- 
fore she  was  struck  ? 

A.  No. 

Q.  Did  the  engineer  cause  the  whistle  to  be  sounded  as 
the  train  approached  the  plaintiff. 

A.  Yes. 

Q.  Did  the  trainmen  in  response  to  the  danger  whistle 
promptly  apply  the  brakes  on  the  train  and  use  such  ap- 
pliances as  they  had  thereon  to  stop  the  train  ? 

A.*    x  es. 
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Q.  Could  the  defendant's  agents^  by  the  appliances  then 
at  their  command,  after  it  became  apparent  that  plaintiff 
was  walking  between  the  rails,  unaware  of  the  coming  of 
the  train,  have  stopped  the  train  before  it  reached  her  ? 

A,  Yes. 

Q.  Did  the  plaintiff,  after  she  went  upon  defendant's 
premises,  either  look  or  listen  to  satisfy  herself  whether  or 
no  any  train  was  approaching? 

A.  No." 

The  jury  also  returned  a  general  verdict  for  (11,500, 
upon  which  judgment  was  rendered. 

The  first  error  relied  upon  for  a  reversal  is  the  exclusion 
of  Mr.  Salter  from  serving  on  the  jury.  His  examination 
on  his  voir  dire  is  as  follows: 

Q.  You  have  no  feeling  in  a  case  of  this  sort  in  favor  of 
or  against  either  party  to  the  suit,  have  you? 

A.  Well,  it  is  certainly  to  my  interests  to  keep  in  favor 
of  the  railroad  company,  for  I  am  an  extensive  shipper  of 
grain. 

Q.  And  you  are  also  interested  in  buying  the  grain  from 
the  farmer  ? 

A.  Yes,  sir. 

Q.  Taking  into  consideration  all  your  circumstances  are 
you  in  such  a  position  that  you  could  fairly  and  impar- 
tially render  a  verdict  in  this  case  without  any  feeling  or 
prejudice  in  one  way  or  the  other. 

A.  Yes,  sir. 

Q.  Mr.  Salter,  if  you  are  conscious  of  anything  that 
would  prevent  you  from  sitting  fairly  and  impartially  on 
tihis  case,  you  may  state  it. 

A.  Well,  I  have  received  considerable  favors  from  the 
railroad.  • 

Q.  Have  you  from  any  one  else? 

A.  No,  sir. 

Q.  Would  these  fevors  in  any  way  affect  your  verdict  ? 

A.  No,  I  think  not.  At  the  same  time  I  would  prefer 
to  be  relieved  from  service  in  this  case. 
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Q.  I  presume  so.  But  your  situation  is  such  that  you 
could,  so  fur  as  you  know,  fairly  and  impartially  render  a 
verdict  in  this  case? 

A.  Yes,  sir. 

Further  examination  by  Mr.  Kendall: 

Q.  I  believe  you  stated  that  you  had  received  some  fav- 
ors from  the  railroad  company? 

A.  Yes,  sir. 

Q.  And  by  reason  of  receiving  these  favors  you  feel 
somewhat  under  obligation  to  the  company,  do  you  ? 

A.  I  do. 

Q.  And  that  is  this  same  Omaha  &  Republican  Valley 
Railroad  Company? 

A.  Yes,  sir.  It  is  certainly  to  my  interest  to  stand  in 
well  with  the  railroad  company. 

Q.  Tiiink  you  would  have  a  kind  of  a  feeling  that  if 
all  other  things  were  equal,  if  you  could  return  the  favor 
you  would  like  to  do  it,  would  you? 

A.  Yes,  sir. 

Mr.  Kendall  challenges  the  juror  for  cause. 

By  the  court : 

Q.  That  is  a  general  opinion  or  prejudice  that  way,  is  it? 
Just  a  general  opinion  in  favor  of  the  company? 

A.  Yes,  sir,  the  same  as  I  would  have  for  any  person 
else  that  has  shown  me  a  favor.     That  is  all. 

Q.  Supposing  it  to  have  been  a  person  or  a  railroad  com- 
pany, or  what  not,  that  person  being  a  party  to  a  suit  sudi 
as  we  have  here  this  morning,  would  past  favors  and  any 
desire  that  you  might  have  to  do  them  a  favor,  have  any 
bearing  upon  your  consideration  of  the  evidence  in  the  case? 

A.  No,  sir ;  decidedly  no. 

(%.  Would  it  in  any  manner  influence  your  verdict  for 
of  against  either  party  ? 

A.  No,  sir. 

Q.  You  could  enter  into  it  perfectly  free  from  any  bias 
in  either  direction? 
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A.  Yes^  sir. 

Q.  Laying  that  all  aside  and  trying  it  entirely  upon  the 
evidence  and  the  law  ? 

A.  Yes,  sir. 

Afterwards,  and  before  the  jary  was  completed,  the  plaint- 
iff below  renewed  his  challenge  to  Mr.  Salter,  and  the  rec- 
ord shows  the  following : 

Conrt:  Mr.  Salter,  is  there  any  reason,  or  are  yon  sensi- 
ble of  any  reason  why  you  should  not  sit  upon  this  jury? 

A.  I  am  not,  sir. 

The  court  excuses  Mr.  Salter  and  the  defendant  excepts. 

Court:  I  will  allow  each  of  you  a  peremptory  challenge 
to  any  one  that  may  be  called  in  Mr.  Salter's  stead,  and 
also  allow  the  defendant  to  withdraw  its  waiver  of  the  last 
peremptory  challenge. 

It  is  evident  that  the  court  erred  in  overruling  the  chal- 
lenge in  the  first  instance,  and  no  doubt  on  reflection  became 
convinced  of  that  fact  and  hence  sustained  the  challenge. 

A  fair  trial  before  an  impartial  jury  means  one  where 
the  jurors  are  entirely  indifferent  between  the  parties.  In 
Oarry  v.  States  4  Neb.,  545,  it  was  held  that  to  justify  the 
retention  of  a  juror  on  the  panel  he  must  be  eutirely  indif- 
ferent between  the  parties.  It  is  said:  ''If  he  (the  juror) 
express  the  least  doubt  of  his  ability  to  do  so  he  should 
not,  in  the  face  of  a  challenge  for  cause,  be  retained.  And 
even  where  by  his  formal  answers' the  juror  brings  himself 
within  the  letter  of  the  statutory  qualification,  if  the  court 
should  discover  the  least  symptom  of  prejudice  or  unfair- 
ness, or  an  evident  desire  to  sit  in  the  case,  he  should,  in 
justice  both  to  the  state  and  the  accused,  be  rejected.'^ 

This  court,  from  the  first,  has  held  that  jurors  could  ac- 
cept no  favors  from  either  party,  as  the  effect  might,  and 
probably  would,  be  to  affect  its  verdict.  (Ensign  v.  Har- 
ney ^  15  Neb.,  330;  Vose  v.  Mailer,  23  Id.,  171;  Johnson 
V.  Greim,  17  Id.,  447.)  It  is  very  clear  that  the  rela- 
tions between  the  railway  company  and  the  juror  were  too 
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iDtimate  to  secure  impartiality  on  the  part  of  the  jaror 
named,  aad  the  court  did  not  err  in  discharging  him. 

The  juror  W.  B,  Spangler,  a  former  employe  of  the 
oompany,  was  also  excused,  which  it  is  claimed  is  erroneous  ; 
and  the  same  is  true  of  the  juror  Jackson.     He  testifies: 

Q.  Mr.  Jackson,  does  your  family  reside  here? 

A.  No,  sir. 

Q.  Where  is  your  family? 

A.  Grand  Island. 

Q.  How  long  has  your  family  resided  in  Grand  Island? 

A.  Seven  or  eight  years.     Eight  years,  I  guess. 

Q.  Then  you  are  oVier  here  temporarily  running  the 
hotel  are  you? 

A.  Yes,  sir. 

Q.  Have  you  exercised  the  right  of  the  ballot  here? 

A.  No,  sir;  I  do  not  vote. 

Q.  Where  is  your  voting  place? 

A.  Well,  I  don't  know  whether  I  would  be  a  voter  here 
or  not     I  did  not  try  to  vote. 

Q.  You  were  here  for  the  temporary  purpose  of  oan- 
ducting  the  hotel? 

A.  Yes,  sir. 

Q.  How  long  does  your  lease  run  for  the  hotel? 

A.  Until  to-morrow  night. 

Q.  Where  are  you  going  then  ? 

A.  I  haven't  hardly  made  up  my  mind  where  I  shall  ga 

Q.  Return  to  your  family  for  the  present? 

A.  For  the  present,  yes,  sir. 

By  Mr.  Kelly : 

Q.  Do  you  consider  yourself  a  resident  of  this  county? 

A.  Well,  I  don't  know  whether  I  would  be  or  not. 

Q.  I  am  asking  you  what  you  consider  yourself? 

A.  Why,  yes,  sir;  so  long  as  I  stay  here,  I  suppose  I 
am.  They  came  around  and  assessed  me  the  other  day. 
Personal  tax,  I  suppose  they  call  it. 

It  is  very  clear  that  Mr.  Jackson  was  not  an  elector  of 
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Howard  county  and  therefore  the  challenge  was  properly 
sustained.  lu  addition  to  this,  the  excusing  of  a  person 
called  as  a  juror  from  serving  on  the  jury  where  there  is 
any  doubt  of  his  fairness  or  qualifications  is  not  ground  of 
error.  {Richards  v.  State,  36  Neb.,  18;  SUUe  v.  Miller,  29 
Kan.,  43;  Maxw.,  Cr.  Proc.,  6S1.) 

In  the  case  cited  from  Kansas  it  is  said:  ''We  can 
hardly  see  how  the  court  could  commit  sul>stantial  error  by 
discharging  any  person  from  the  jury,  when  twelve  other 
good,  lawful,  and  competent  men  could  easily  be  had  to 
serve  on  the  jury.  {Stout  v,  Hyatt,  13  Kan.,  232;  Atehinaon, 
T.  &  S.  F.  R.  Go.  V.  Franklin,  23  Id.,  74.)  There  is  an 
immense  difference  between  discharging  a  juror  and  re- 
taining him.  To  discharge  him  can  seldom,  if  ever,  do 
any  harm,  while  to  retain  him,  if  his  competency  is  doubt- 
ful, may  do  immense  injury  to  one  party  or  the  other." 

There  was  no  error,  therefore,  in  discharging  these  ju- 
rors as  there  is  no  complaint  that  a  fair  jury  was  not 
obtained. 

There  is  no  objection  made  to  the  instructions,  so  that  the 
only  remaining  question  is  in  regard  to  the  evidence.  There 
is  testimony  in  the  record  that  the  engineer  and  fireman  saw 
the  plaintiff  below  on  the  track  for  at  least  seventy  rods ; 
that  she  was  walking  in  the  same  direction  that  the  train 
was  going.  There  is  also  testimony  that  tends  to  show 
that  her  mind  seemed  to  be  absorbed :  that  the  whistle  was 
not  sounded  until  within  about  a  car's  length,  when  the 
plaintiff  below  attempted  to  get  off  the  track  but  was 
caught  while  attempting  to  do  so,  and  sustained  the  inju- 
ries in  question.  There  is  also  testimony  that  had  the 
whistle  been  blown  at  the  proper  time  to  enable  her  to  be 
apprised  of  the  danger  she  could  and  in  all  probability 
would  have  left  the  track  and  the  accident  been  avoided* 
In  effect  the  issue  is  that  although  the  plaintiff  below  was 
a  trespasser  on  the  railway  track  still  the  employes  of 
the  company  could  not  inflict  the  injuries  charged  upon  her 
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if  bj  the  exercise  of  ordinary  care  they  would  have  been 
prevented.  (2  Thompson,  Neg.,  1157 ;  Barker  v.  SavagCy  45 
N.  Y.,  191,  194;  Brown  v.  Lynn,  31  Pa.  St,  610;  North- 
em  a  R.  Oo.  V.  Price,  29  Md.,  420;  Locke  v.  Fird  Divis- 
ion <S.  Paul&  P,  R.  Co  J 15  Minn.,  283 ;  Nelson  v,  Atlantic 
&  P.  R.  Co.,  68  Mo.,  593;  (TKeefe  v.  Chicago,  R  L  &  P. 
R  Co.,  32  la.,  467;  Motris  v.  Chicago,  B.  &  Q.  R.  Co.,  45 
Id.,  29.)  Compare  Lannen  v,  Albany  Gaa  Light  Co.,  44 
N.  Y,,  459,  affirming  46  Barb.  [N,  Y.],  264.  The  rule  is 
very  clearly  stated  by  Judge  Thompson  in  his  valuable  work 
on  Negligence,  pp.  1105,  1157.  In  McKean  v.  Burlington, 
a  R,  &  N.  R.  Co.,  55  la.,  1 92  [7  N.  W.  Rep.,  505],  it  is  said 
the  rule  is  required  by  humanity  and  reason,  citing  Morris 
V.  Chicago,  B.  &  Q.  R.  Co.,  45  la.,  29.  To  the  same  effect: 
Brown  v.  Hannibal  &  St.  J.  R.  Co.,  50  Mo.,  461 ;  Omaha 
H.  R.  Co.  V.  DooliUle,  7  Neb.,  481;  Burnett  v.  Burlington 
&  M.  R.  R.  Co.,  16  Neb.,  332  [20  N.  W.  Rep.,  280]; 
Cook  V.  Pickrel,  20  Neb.,  433  [30  N.  W.  Rep.,  421];  Union 
P.  R.  Co.  V.  Sue,  25  Neb.,  772  [41  N.  W.  Rep.,  801].  Even 
if  it  be  conceded  that  the  plaintiff  below  was  unlawfully 
on  the  track,  and  did  not  look  back  to  see  if  a  train  was 
approaching,  still  there  is  testimony  in  the  record  from 
which  the  jury  would  be  warranted  in  finding  that,  after 
the  engineer  became  aware  of  the  perilous  condition  of  the 
plaintiff  below,  he  could,  by  the  exercise  of  ordinary  care, 
have  stopped  the  engine.  This  was  proper  to  submit  to 
the  jury,  and  as  it  was  fairly  submitted  there  is  no  valid 
ground  on  which  to  set  the  verdict  aside.  The  judgment 
is  therefore 

Affirmed. 
The  other  judges  oonoor. 
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89    7B© 

Filed  June  30,  1893.    No.  6024. 

1.  OrimiiMd  Law :  Costs.  Where  a  person  is  oonvieted  of  m  crimi- 
nal offense  it  \n  the  dnty  of  the  coart  in  which  the  conviction 
was  had  to  render  judgment  against  the  prisoner  for  the  costs  of 
prosecution,  and  the  court  may  make  it  a  part  of  the  sentence 
that  tlie  party  he  imprisoned  in  Jail  until  the  costs  are  paid,  or 
secured  to  be  paid,  or  he  is  otherwise  legally  diseharged.  (Crimi- 
nal Code,  sees.  500,  601.) 

%  :  :  Imprisonment  fob  Non-Payment.    A  defend^ 

ant  in  a  criminal  case  confined  in  Jail  for  the  non-payment  of 
the  costs  assessed  against  him,  and  who  is  unable  to  pay  the 
same,  is  not  entitled  to  he  discharged  from  further  imprisonment 
for  such  costs,  under  sec.  528  of  the  Criminal  Code,  where  it  ap- 
pears he  has  not  been  imprisoned  at  least  one  day  for  each  three 
dollars  of  the  costs. 

Obiginal  application  for  writ  of  habeas  corpus. 

A.  Hardy,  for  petitioner,  cited :  Eslep  v.  Lacy,  35  la., 
419;  8taU  v.  Mo<meyy  74  N.  Car.  98. 

Otorge  H.  Hastings^  Attorney  OenercUj  for  the  state. 

NOBYAIi,  J. 

This  is  an  application  for  a  writ  of  habeas  corpus.  On 
the  24th  day  of  Febrnarj,  1893,  the  petitioner,  Robert 
Dobson,  was  convicted  in  the  district  court  of  Gage  county 
of  an  assaolt  and  battery,  and  on  the  27th  day  of  the  same 
month  he  was  sentenced  by  the  court  to  pay  a  fine  of  f  50, 
and  the  costs  of  prcsecution,  and  that  he  be  committed  to 
the  county  jail  until  said  fine  and  costs  are  fully  paid.  In 
compliance  with  said  judgment  he  was  committed  to  the 
jail  of  said  county,  where  he  is  still  confined.  Subse- 
quently, petitioner  paid  the  fine  imposed  upon  him,  but  no 
ji^rt  of  the  costs  of  prosecution.  It  also  appears  that  he 
.   32 
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is  possessed  of  no  estate^  either  personal  or  real^  where- 
with to  meet  this  demand. 

But  one  point  is  presented  for  decision,  and  that  is, 
whether  the  imprisonment  of  the  petitioner  because  of  his 
non-i)ayment  of  the  costs  adjudged  against  him  in  the 
criminal  case  is  illegal.  The  statutory  provisions  bearing 
upon  the  question  are  sections  500,  501,  and  528  of  the 
Criminal  Code,  which  are  as  follows : 

''Sec.  500.  In  all  cases  wherein  courts  or  magistrates 
have  now  or  may  hereafter  have  the  power  to  punish  of- 
fenses, either  in  whole  or  in  part,  by  requiring  the  oflTender 
to  pay  a  fine  or  costs,  or  both,  the  said  courts  or  magis- 
trates may  make  it  a  part  of  the  sentence  that  the  party 
stand  committed  and  be  imprisoned  in  the  jail  of  the 
proper  county  until  the  same  be  paid,  or  secured  to  be  paid, 
or  the  defendant  is  otherwise  discharged  according  to  law. 

"Sec.  501.  In  every  case  of  conviction  of  any  person  for 
felony  or  misdemeanor,  it  shall  be  tlie  duty  of  the  court  or 
magistrate  to  render  judgment  for  the  costs  of  prosecution 
against  the  person  convicted. 

"Sec.  528.  Whenever  it  shall  be  made  satisfactorily  to 
appear  to  the  district  court,  or  to  the  probate  judge  of  the 
proper  county,  after  all  legal  means  have  been  cxhaosled, 
that  any  person  who  is  confined  in  jail  for  any  fine  or  costs 
of  prosecution,  for  any  criminal  offense,  hath  no  estate 
wherewith  to  pay  such  fine  and  costs,  or  costs  only,  it  shall 
be  the  duty  of  said  court  or  judge  to  discharge  such  person 
from  further  imprisonment  for  such  fine  and  costs,  which 
discharge  shall  operate  as  a  complete  release  of  such  fine 
and  costs;  Provided^  That  nothing  herein  shall  authorise 
any  person  to  be  discharged  from  imprisonment  before  the 
expiration  of  the  ^time  for  which  he  or  she  may  be  sen- 
tenced to  be  imprisoned,  as  part  of  his  or  her  punishment, 
nor  until  the  convict  shall  have  been  imprisoned  at  least 
one  day  for  every  three  dollars  of  the  amount  adjudged 
against  him.''  ^ 
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An  examination  of  the  foregoing  sections  satisfies  us  that 
the  proposition  contended  for  by  counsel  for  the  peti- 
tioner  is  not  tenable.  Where  a  person  is  convicted  of  a 
crime,  section  601  makes  it  the  imperative  duty  of  the 
court,  in  which  the  conviction  is  had,  to  render  judgment 
against  the  prisoner  for  the  costs  of  prosecution,  and  the 
next  preceding  section  confers  authority  upon  such  court  to 
include  in  the  sentence  that  the  party  be  committed  to  the 
county  jail  until  such  costs  are  paid,  or  security  is  given 
for  their  payment,  or  he  is  otherwise  legally  discharged. 
Under  section  628,  a  defendant  in  a  criminal  case,  confined 
in  jail  for  the  non-payment  of  the  costs  assessed  against 
him,  who  is  unable  to  pay  the  same,  upon  proper  showing 
to  the  district  court,  or  the  county  judge,  may  be  discharged 
from  further  imprisonment  for  such  costs,  provided  all 
l^al  means  for  their  collection  have  been  employed  with- 
out success,  and  he  has  been  confined  at  least  one  day  for 
each  three  dollars  of  the  costs.  The  petitioner  is  not  en- 
titled to  be  released  on  the  ground  of  his  poverty,  since  it 
does  not  appear  that  he  has  been  in  custody  for  the  length 
of  time  specified  in  section  628. 

We  have  examined  and  considered  the  two  cases  cited  by 
the  petitioner's  counsel.  In  Estq)  v.  Laoy^  36  la.,  419,  s. 
a,  14  Am.  Rep ,  498,  it  was  decided  that  a  general  pardon 
issued  by  the  governor  does  not  operate  to  release  a  judg- 
ment rendered  for  the  costs  of  prosecution.  To  the  same 
effect  is  State  v.  Mooney,  74  N.  Car.,  98,  s.  c,  21  Am. 
Rep.,  487.  These  decisions  cannot  be  regarded  as  in  con- 
flict with  the  views  stated  by  us.  The  demurrer  to  the 
petition  is  sustained  and 

Wmt  denied. 


The  other  judges  concur. 
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£dbn  Mubee  Company  y.  William  Yohe. 

FiLKD  JUKS  aO»  1893.     No.  4868. 


1.  Appeal  from  Jiutioe  Court:  Dismissal  nr  Appkllatk 
GouBT:  GoNSSHT  ov  Appkluul  a  porty  appealing  Irom  a 
Judgment  of  a  jaatioe  of  the  peace  to  the  distriot  oonrt  may  dia- 
misB  his  appeal,  without  the  oooaent  of  the  appellee,  at  any  tima 
before  the  caose  is  anbmitted  to  the  oonrt  or  Jaiy. 

H.  — — :  — — :  ^.    The  cases  of  Berggren.  v,  Frmmmit  E.  S 


M.  V.  R.  Oo.,  73  Neb.,  030,  and  Bobbins  v.  Omaha  ^  K.  F,  Bm 
€b.,  97  Id.,  73,  distingnished. 

Erbos  from  the  district  court  of  Douglas  oounfy.  Tried 
below  before  Hopewell,  J. 

HaUy  MeOuUach  &  English,  for  plaintiff  in  error. 

James  W.  Carr,  oantra. 

NORVAL,  J. 

William  Yohe  brought  an  action  before  a  justice  of  the 
peace  against  the  Eden  Musee  Company,  on  an  account  for 
work  and  labor,  and  recovered  a  judgment  therein  for  $50 
and  costs  of  suit.  The  defendant  prosecuted  an  appeal  to 
the  district  court,  where,  after  the  issues  were  made  up,  but 
before,  the  cause  was  reached  for  trial,  the  appellant,  plaint- 
iff in  error  here,  filed  a  motion  for  leave  to  dismiss  its  ap- 
peal, which  motion  was  overruled  by  the  district  court 
Afterwards,  judgment  was  rendered  against  the  appellant, 
and  in  favor  of  the  appellee,  for  the  sum  of  $112.80. 

A  single  question  is  presented  for  our  consideration,  and 
that  is,  Did  the  district  court  err  in  refusing  to  permit  the 
plaintiff  in  error  to  dismiss  its  appeal?  Our  answer  is  in 
the  affirmative.  It  is  clear  on  principle  and  authoritj  that 
an  appellant  has  a  perfect  right,  in  an  ordinary  action,  to 
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dismiss  his  appeal  at  anytime  before  tUe  cause  is  submitted 
to  the  court  or  jury,  even  though  his  adversary  does  no^ 
consent  tliereto.  Had  the  appeal  been  dismissed,  the  rights 
of  the  ap|)ellee  would  not  have  been  in  the  least  prejudiced 
thereby^  inasmuch  as  such  a  dismissal  would  have  lefl  the 
case  precisely  the  same  as  tliough  no  appeal  had  been  taken. 
The  appellee  could  then  have  enforced  his  judgment  ob- 
tained before  the  justice.  If  he  was  dissatisfied  with  the 
amount  of  the  ju<]gment  there  entered,  he  should  have  taken 
and  perfected  an  appeal.  Not  having  done  so,  he  cannot  be 
heard  to  urge  as  an  objection  to  the  right  of  the  appellant 
to  dismiss  his  appeal  tliat  the  recovery  was  too  small.  The 
motion  to  dismiss  the  appeal  should  have  been  sustained. 
(Elliot^  Appellate  Procedure,  sec.  534;  Bacon  v.  LawreneCy 
26  111.,  53;  Adkimon  v.  OahaUy  114  Id.,  21;  StcUe  v. 
Moriariyy  20  la.,  595 ;  LaUianCa  Appeal^  9  Wall.  [U.  S.], 
145.) 

Counsel  for  defendant  in  error  in  his  brief  argu^  that 
plaintiff  in  error  did  not  ask  pro)3er  relief;  that  the  motion 
should  have  prayed  for  anaffirmanceof  the  judgment  of  the 
justice,  instead  of  the  dismissal  of  the  appeal.  The  cases  of 
Berggren  v.  Fremont,  E.  &  M.  V.  R.  Co.j  23  Neb.,  620,  and 
Bobbma  v.  Omaha  &  N.  P.  B.  Oo.,  27  Id.,  73,  are  cited  to 
sustain  the  contention.  Both  cases  were  appeals  from  the 
awards  of  commissioners  in  condemnation  proceedings. 
The  doctrine  there  laid  down  was  that  when  a  railroad 
company  appeals  from  an  award  of  damages  for  real  estate 
appropriated  for  right  of  way  purposes,  it  cannot  dismiss 
its  appeal  in  the  appellate  court^  but  that  the  proper  motion 
is  to  affirm  the  award ;  that  the  land-owner,  by  the  dis- 
missal of  the  appeal,  would  lose  interest  on  the  award, 
while  the  sustaining  of  a  motion  to  affirm  the  award  would 
carry  interest  and  costs.  The  land-owner,  having  been  de- 
prived of  the  use  of  the  money  by  the  appeal,  is  entitled 
to  interest  thereon.  To  allow  the  railroad  company  to 
dismiss  its  appeal  would  be  prejudicial  to  the  rights  of  the 
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appellee,  as  it  would  deprive  him  of  interest  od  the  amount 
of  the  award.  No  such  consequences  could  result  in  the 
case  before  us  by  a  dismissal  of  the  appeal^  sinoe  the  judg- 
ment of  the  justice  would  bear  interest  at  the  legal  rate 
from  the  date  of  its  rendition  until  paid. 

Plaintiff  in  error  did  not  waive  the  error  in  overruling 
of  its  motion  hy  afterwards  contesting  the  case  on  the  mer- 
its. The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  with  directions  to  dismiss  the  appeal  at  the 
costs  of  the  appellant. 

Reversed  and  bemanded. 
The  other  judges  concur. 


In  be  Feed  Walsh. 

FiLVD  JUKB  30,  1693.    No.  6035. 

1.  Oriminal  Law:  Oontiotiov  or  Several  Offenses:  Sepa- 
rate Sentence.  Where  a  person  hu  been  convicted  at  the 
same  term  of  court  of  several  diBtinct  offenses,  each  ponisfaable 
by  imprisonment  in  the  penitentiary,  whether  charged  in  sep- 
arate informations  or  in  separate  counts  of  the  same  information, 
the  court  may  impose  a  separate  sentence  for  each  offense  of 
which  the  prisoner  has  been  found  guilty. 

S.  :  :  .    In  such  case  the  Judgment  should  nd 

Ht  the  day  on  which  each  8ucce»ive  term  of  imprisonment 
should  begin,  but  should  simply  direct  that  each  successive  term 
should  commence  at  the  expiration  of  the  one  imposed  by  the 
previous  sentence. 

•:  Separate  Sentence.    If  the  same  offense  is  charged  in 


different  counts  of  an  information,  and  there  is  a  conviction  on 
each  count,  but  a  single  sentence  should  be  pronounced  upon  all 
the  oouutB  for  the  one  entire  offense. 


:  Forgery:  Inform ATibN.    An  information  which  chaxgsi 

the  forgery  of  an  instrument  and  the  fraudulently  uttering  of 
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the  BAme  iostniment  by  the  same  person  charges  but  one  crime, 
and  in  ease  of  oonyiction  but  one  penalty  can  be  inflicted. 

:  Skpabatb  Sentence:   Habeas  €k>BPU&    To  an  infor- 


mation containing  two  oonnts,  one  charging  the  petitioner  with 
the  forgery  of  a  certain  bank  check,  and  the  other  with  the  ut- 
tering of  the  same  instrument,  a  general  plea  of  guilty  was 
entered.  Thereupon  the  court  sentenced  him  upon  the  first 
count  to  imprisonment  in  the  penitentiary  for  the  period  of  one 
year  from  the  9th  day  of  May,  1892,  and  upon  the  other  count  a 
like  imprisonment  was  imposed  for  the  term  of  one  year  from 
May  9,  1893.  By  good  conduct  the  petitioner  saved  two  months 
of  his  first  sentence,  and  haying  served  out  the  term  under  such 
sentence,  he  applied  fi>r  his  release  on  habeas  ecrpns,  Reld^ 
That  the  second  sentence  was  illegal  and  Yoid,  and  that  he  was 
entitled  to  be  discharged  from  further  imprisonment. 

OrigikaIj  application  for  writ  of  habeas  oorpua. 
Walter  A.  Leese,  for  petitioner. 
George  H.  Hastings,  Attorney  Oeneral,  for  the  state. 

NORVAL,  J. 

At  the  May  term,  1892,  of  the  district  court  of  Douglas 
oountj,  the  county  attorney  filed  in  said  court  an  informa- 
tion against  the  petitioner,  Fred  Walsh,  which  contained 
two  counts;  the  first  of  which  charges  that  the  petitioner 
on  the  12th  day  of  April,  1892,  at  the  county  of  Douglas, 
unlawfully  and  feloniously  did  falsely  make,  forge,  and 
counterfeit  a  certain  bank  check  calling  for  the  sum  of 
$45.60,  with  intent  to  defraud.  A  copy  of  the  instrument 
is  set  out  in  the  information.  The  second  count  charges 
the  petitioner  with  feloniously  uttering  and  publishing  as 
true  and  genuine  the  said  false,  forged,  and  counterfeit 
bank  check  described  and  set  out  in  the  first  count,  he  at 
the  time  knowing  the  same  to  be  false,  forged,  and  counter- 
feited. Subsequently,  at  the  same  term,  the  petitioner  was 
arraigned  on  the  information  and  he  entered  a  general  plea 
of  guilty.     He  was  thereupon  sentenced  by  the  court  upon 
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the  first  count  to  confiQement  in  the  penitentiary  at  hard 
labor  for  the  period  of  one  year  from  and  after  the  9th  day 
of  May,  1892,  and  upon  the  second  count  a  like  imprison- 
ment was  imposed  for  the  term  of  one  year  from  May  9, 
1893.  By  good  conduct  the  petitioner  has  saved  two 
months  of  his  first  sentence,  and  having  served  out  the 
term  under  the  first  sentence,  he,  on  the  10th  day  of  March, 
1893,  presented  to  this  court  his  petition  for  discharge  on 
habeas  corpus^  on  the  ground  that  the  second  sentence  is 
illegal  and  void.     At  the  hearing  the  writ  was  allowed. 

The  contention  of  counsel  for  the  petitioner  is  that  the 
power  to  inflict  cumulative  sentences  does  not  exist,  unless 
expressly  conferred  by  statute,  and  as  there  is  no  legislative 
enactment  in  this  state  authorizing  cumulative  sentences, 
such  sentences  in  felony  cases  are  illegal.  The  following 
authorities  are  cited  to  sustain  the  doctrine :  People,  ex  reL 
Tweedy  v.  Lisoomb,  60  N.  Y.,  559;  Miller  v.  Allen,  11  Ind., 
389 ;  Kennedy  v.  Howai^d,  74  Id.,  87 ;  Prince  v.  State,  44 
Tex.,  480;  James  v.  Ward,  2  Met.  [Ky.],  271 ;  Lampher^s 
Case,  61  Mich.,  105;  Bloom's  Case,  19  N.  W.  Rep. 
[Mich.],  200.  But  in  our  opinion  the  great  weight  of 
authority  is  in  favor  of  the  proposition  that  upon  convic- 
tion  of  several  ofienses  charged  in  separate  indictments,  or 
in  separate  counts  of  the  same  indictment,  the  court  has 
power  to  impose  cumulative  sentences.  See  Wharton^ 
Crim.  PI.  &  Pr.,  sec.  910;  Bishop,  Crim.  L.,  sec.  953; 
Ete  V.  Commonwealth,  11  Met.  [Mass.],  581 ;  Mims  v.  State, 
26  Minn.,  498;  s.  c,  5  N.  W.  Rep.,  355;  Sfofe  v.  Smith, 

6  Day  [Conn.],  176;  Petition  of  McCormick,  24  Wis. 
492;  In  re  Fry,  12  Wash.  Law  Kep.  [D.  C],  388;  JEc 
parte  Hibbs,  26  Fed.  Rep.,  421 ;  State  v,  Robinson,  40  La. 
Ann.,  7:^.0;  Parker  v.  People,  21  Pac.  Rep.  [Col.],  1120; 
MUls  V,  Commonv)ealth,  13  Pa.  St.,  631 ;  Brown  v.  Com- 
monwealth, 3S.&  R.  [Pa.],  273*;  Rassell  t.  Commonwealth, 

7  S.  &  R.  [Pa.],  489*;  Williams  v.  State,  18  O.  St.,  46; 
Eldredge  v.  State,  37  Id.,  191;  Bolun  v.  People,  73  111. 
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488;  Stcu^  v.  People,  80  Id.,  32;  Johnson  v.  People,  83 
Id.,  431 ;  FKzpairick  v.  People,  98  Id.,  269. 

The  leading  case  sustaining  the  position  that  cumulative 
sentences  are  void,  is  People,  ex  rel.  Tweed,  v.  Liscomb,  60 
N.  Y.,  559,  cited  by  counsel  for  the  petitioner,  and  the 
doctrine  there  enunciated  has  been  frequently  criticised  by 
law  writers  and  jurists,  and  the  courts  generally  have  re- 
fused to  follow  it  as  a  precedent.  Altliough  there  is  no 
statutory  provision  in  this  state  which  authorizes  a  court 
to  sentence  a  person  convicted  of  a  crime  to  imprisonment 
for  a  term  to  commence  at  the  expiration  of  another  term 
specified  in  a  previous  sentence,  yet,  inasmuch  as  the  statute 
does  not  in  terms  require  sentences  of  imprisonment  to 
oommcDce  in  prassenti,  we  are  persuaded  that  the  power 
necessarily  exists  to  make  the  term  of  imprisonment  im-* 
posed  by  a  sentence  commence  at  the  expiration  of  another^ 
else  where  a  person  is  convicted  at  the  same  term  of  court 
for  several  distinct  offenses  charged  in  Uie  same  or  in  dif- 
ferent informations  or  indictments,  the  court  could  pro- 
nounce a  sentence  of  imprisonment  upon  one  conviction 
only,  and  judgments  in  the  other  convictions  would  have 
to  be  postponed  until  the  expiration  of  the  sentence  in  the 
other  case.  We  are  unwilling  to  adopt  the  construction 
contended  for  by  the  petitioner's  counsel. 

The  supreme  court  of  Ohio,  in  Williams  v.  Stale,  supra, 
in  passing  upon  a  similar  question,  say,  ''  To  hold  that 
where  there  are  two  convictions  and  judgments  of  impris- 
onment at  the  same  term  both  must  commence  imme- 
diately, and  be  executed  concurrently,  would  clearly  be  to 
nullify  one  of  them.  To  postpone  the  judgment  in  one 
case  until  the  termination  of  the  sentence  in  the  other 
would,  if  allowable,  be  attended  with  obvious  inconven- 
ience and  expense,  without  any  correspondent  benefit  to  the 
convict.  There  is  nothing  in  the  statute  requiring  this, 
and  it  is  not  to  be  construed  so  as  to  defeat  or  impede  the 
execution  of  its  own  provisions  as  to  the  punishment  of 
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crimes.  We  think,  both  upon  principle  and  the  weight  of 
authority,  that  we  are  required  to  hold  that  it  is  not  error, 
upon  a  conviction  in  a  criminal  case,  to  make  one  term  of 
imprisonment  commence  when  another  terminates/' 

This  court  h&s  held  that,  where  a  person  has  been  con- 
victed of  several  distinct  misdemeanors,  it  is  proper  for  the 
court  to  impose  a  separate  sentence  upon  each  offense  of 
which  the  defendant  is  found  guilty  (BurreU  v.  StaJtej  25 
Neb.,  581);  and  we  know  of  no  reason  why  the  same  rule 
should  not  apply  in  convictions  for  felonies. 

Where  a  cumulative  sentence  is  imposed  in  case  a  person 
is  convicted  of  several  distinct  offenses,  the  judgment  should 
not  fix  the  day  on  which  each  successive  term  of  impris* 
onment  should  commence,  but  should  direct  that  each  suc- 
cessive term  should  begin  at  the  expiration  of  the  previous 
one  (Johnson  v.  People^  83  111.,  431) ;  and  this  for  the  ob- 
vious reason  that  the  prior  term  of  imprisonment  may  be 
shortened  by  the  good  behavior  of  the  defendant,  by 
executive  clemency,  or  by  a  reversal  of  the  judgment.  In 
which  event,  the  succeeding  sentence  would  then  take  effect, 
in  case  it  provided  that  the  term  of  imprisonment  should 
commence  at  the  termination  of  the  previous  one.  It  will 
be  observed  that  the  second  sentence  in  the  case  we  are 
considering  did  not  so  provide,  but  specified  that  the  term 
of  imprisonment  should  b^in  on  May  9,  1893.  By  the 
good  conduct  of  the  petitioner  his  first  term  of  imprison- 
ment was,  under  the  statute,  cut  down  to  ten  months,  so 
that  his  first  term  had  ended,  and  his  second  term  had  not 
commenced  when  the  writ  of  habeas  corpus  was  granted  in 
this  case,  or  when  the  prisoner  was  ordered  discharged  on 
the  writ  issued  herein. 

There  is  another  reason  why  the  imprisonment  of  the  pe- 
titioner was  illegal.  The  information,  although  it  contains 
two  counts,  charges  but  a  single  offense,  yet  the  accused  has 
been  sentenced  to  two  separate  terms  of  imprisonment,  one 
term  for  falsely  making  a  bank  check,  and  another  term  for 
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fraudulently  uttering  the  same  instrument.  From  the  in* 
formation  itself  it  appears  that  the  check  described  in  the 
second  count  as  having  been  fraudulently  uttered  by  the 
petitioner  was  the  same  instrument  as  that  described  in  the 
first  count  as  having  been  forged  by  him.  Both  acts  were 
parts  of  the  same  transaction,  arid  constituted  but  one 
crime,  and  the  court  had  no  power  to  impose  separate  sen- 
tences upon  each  count  Wharton,  Criminal  PL  &  Pr,  [9th 
ed.},  sec  251,  states  the  rule  thus:  ^^  Where  a  statute  makes 
two  or  more  distinct  acts,  connected  with  the  same  transac- 
tion, indictable,  each  one  of  which  may  be  considered  as 
representing  a  phase  in  the  same  offense,  it  has  in  many 
cases  been  ruled  that  they  may  be  coupled  in  one  count. 
Thus,  setting  up  a  gaming  table,  it  has  been  said,  may  be 
an  entire  offense;  keeping  a  gaming  table,  and  inducing 
others  to  bet  upon  it,  may  also  constitute  a  distinct  offense; 
for  either,  unconnected  with  the  other,  an  indictment  will 
lie.  Yet,  when  both  are  perpetrated  by  the  same  person 
at  the  same  time,  they  constitute  but  one  offense,  for  which 
one  count  is  sufficient,  and  for  which  but  one  penalty  can 
be  inflicted.^'  The  above  doctrine  is  abundantly  sustained 
by  the  authorities.  {Johnston  v.  Commontoeatth,  85  Pa.  St., 
54;  In  re  Snow,  120  U.  8.,  274;  Woodford  v.  State,  1  O. 
St.,  427;  Hinkle  i\  Commonwealth,  4  Dana  [Ky.],  513; 
Commonwealth  v.  Eaton,  15  Pick.  [Mass.],  273;  Deoere  v. 
State,  5  O.  Ct.  Court,  509;  State  v.  Eggleskt,  41  la.,  574.) 
In  the  last  case  the  supreme  court  of  Iowa  decided  that 
where  a  person  at  the  same  time  and  as  part  of  the  same 
transaction  passed  four  forged  checks,  he  was  guilty  of  but 
one  offense,  and  that  there  could  not  be  a  separate  convic- 
tion for  uttering  each  instrument.  (See  State  v.  Henneay,  23 
O.  St.,  339;  State  v.  Benham,  7  Conn.,  414.) 

The  precise  question  we  are  considering  was  passed  upon 
in  the  case  of  Devere  v.  State,  supra,  TFiat  was  a  prosecu- 
tion for  forgery  before  the  court  of  common  pleas,  the  in- 
dictment containing  two  counts,  one  charging  the  defendant 
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with  the  forgery  of  a  promissory  note^  and  the  other  with 
the  uttering  of  the  same  instrument.  A  verdict  of  guilty 
was  rendered  on  both  counts,  and  she  was  sentenced  by  the 
court  to  confinement  in  the  penitentiary  for  five  years  un* 
der  the  first  count,  and  a  like  term  under  the  second  count, 
the  last  term  to  commence  at  the  expiration  of  the  first. 
She  prosecuted  error  to  the  circuit  court,  where  it  was  held 
under  a  statute  relating  to  forgery,  almost  like  our  own, 
that  the  falsely  making  and  the  fraudulent  uttering  of  the 
same  instrument  by  the  same  person  constitute  a  single  of- 
fense and  subject  the  guilty  party  to  but  one  penalty. 
Bentley,  J.,  in  delivering  the  opinion  of  the  court,  says : 
''Upon  a  careful  consideration  of  the  authorities  our  con- 
clusion is,  that  it  satisfactorily  appears  from  the  record  that 
in  falsely  making  and  fraudulently  uttering  the  instrument 
set  out  in  the  indictment,  the  accused  committed  but  one 
offense ;  that  the  'making  and  uttering '  of  the  same  instru- 
ment by  the  same  party  were,  in  contemplation  of  law, 
connected  and  consecutive  parts  of  but  one  transaction,  and 
became  and  were  so  merged  as  to  render  the  accused  guilty 
of  the  crime  of  forgery,  but  not  of  having  committed  a 
double  crime  under  the  statute.  It  results  that  this  double 
sentence,  imposed  as  before  stated,  was  without  authority 
of  law,  and  the  judgment  pronouncing  such  sentence  must 
be  reversed,  and  the  cause  remanded  to  the  court  of  com- 
mon pleas  for  judgment  and  sentence  upon  the  verdict  of 
the  jury  as  for  a  single  offense  pursuant  to  law.'' 

There  can  be  no  doubt  of  the  soundness  of  the  doctrine 
stated  in  the  foregoing  quotation.  Where  the  different 
counts  in  an  information  charge  the  same  offense,  in  case  of 
a  conviction  on  each  count  the  rule  is  to  render  a  single 
sentence  upon  all  the  counts  for  the  one  entire  offense.  It 
follows  from  these  views  that  the  imprisonment  of  the 
prisoner  was  unlawful,  and  that  he  should  be  discharged. 

Prisoner  discharged. 
The  other  judges  concur. 


J 
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German  Insurance  Company  op  Freeport  et  al.  v. 

Ambrose  Eddy. 

Filed  June  30,  1893.    No.  5014. 

1.  Attorneys'  Fees:  Allowance  Undbb  Valued  Poliot  Act. 

Upon  the  rendition  of  a  judgment  in  faTor  of  the  plaintiff  in 
an  aetion  on  a  lire  insarance  policy  issued  aince  the  taking  effect 
of  the  yalned  policy  act  of  1889,  where  the  instired  bailding  has 
been  wholly  destroyed,  the  court  rendering  the  Jndgment  ia. 
under  said  act,  authorized  to  allow  a  reasonable  attoifney's  fee  in 
favor  of  the  plaintiff  and  against  the  insurer,  to  be  taxed  as  costs 
in  the  case.  Such  allowance  can  be  made  only  upon  proof  as  to 
what  constitutes  a  reasonable  fea 

2.  :  :  Review.  The  question  of  the  allowanoe  of  attor- 
ney's fee  in  such  a  case  cannot  be  raised  in  the  first  instance  in 
the  supreme  court,  but  the  plaintiff  must  flist  demand  such  fee 
in  his  petition  and  present  the  question  to  the  trial  court,  and  if 
disallowed,  the  decision  may  be  reviewed  in  the  appellate  court. 

MonoN  in  sapreme  court  hy  defendant  in  error  to  allow 
a  reasonable  attorney's  fee,  under  the  valued  policy  act  of 
1889.     Motion  overruled, 

AbboUj  Selleck  &  Lane^  for  the  motion. 

Adams  &  Scott,  contra. 

NORVAL,  J. 

The  defendant  in  error,  Ambrose  Eddy,  brought  three 
actions  in  the  district  court,  each  on  a  fire  insurance  policy 
issued^  respectively,  by  the  German  Fire  Insurance  Com- 
pany of  Peoria,  the  Queen  Insurance  Company,  and  the 
Qerman  Insurance  Company  of  Freeport.  The  cases  were 
tried  as  one,  and  judgment  was  rendered  for  the  plaintiff. 
The  companies  prosecuted  error  to  this  court,  and  the  judg- 
ment of  the  trial  court  was  affirmed.  It  was  held  that  the 
insured  building  was  "wholly  destroyed"  within  the  mean- 
ing of  that  term  as  used  in  the  valued  policy  law  of  1889 
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(36  Neb.y  461).  Subsequently,  the  defendant  in  error 
filed  a  motion  in  this  court  to  allow  a  reasonable  attorney 
fee  for  services  of  counsel  rendered  in  both  a>urts. 

Section  3  of  the  said  act  of  1889  (sec.  45,  ch.  43,  Comp. 
Stats.,  1891)  provides  that  'Hhe  court  upon  rendering  judg- 
ment against  an  insurance  company  upon  any  such  policy 
of  insurance  shall  allow  the  plaintiff  a  reasonable  sum  as 
an  attorney's  fee,  to  be  taxed  as  a  part  of  the  costs.'' 
Under  the  foregoing  provision  the  trial  court,  upon  the 
rendition  of  the  judgment  against  the  insurance  companies 
upon  the  policies  in  suit,  was  authorized  to  allow  a  reason- 
able attorney's  fee  in  favor  of  the  plaintiff  and  against  the 
companies,  to  be  taxed  and  collected  with  other  costs  in  the 
case.  Proofs  should  have  been  adduced  before  the  trial 
court  as  to  what  sum  would  constitute  a  reasonable  fee. 
No  proof  was  offered  upon  that  question  in  the  court  be- 
low, so  far  as  the  record  before  us  discloses.  Whether  the 
question  of  the  allowance  of  a  sum  for  attorney's  fee  in 
such  cases  should  be  submitted  at  the  same  time  the  cause 
is  tried  upon  its  merits,  and  to  the  same  trier  or  triers  of 
fact,  it  is  unnecessary  now  to  determine.  Although  the 
plaintiff  in  his  petition  prayed  for  the  allowance  of  a 
reasonable  attorney's  fee,  yet  the  record  fails  to  show  that 
the  question  was  ever  called  to  the  attention  of  the  district 
court.  Had  that  been  done,  and  a  ruling  adverse  to  the 
plaintiff  below  been  made,  then  we  could  have  reviewed 
the  decision.  But,  as  already  stated,  the  matter  of  attor- 
ney's fee  was  not  submitted  to  the  coilrt  below,  but  the 
question  is  now  raised  for  the  first  time,  after  the  affirm- 
ance of  the  case  on  the  merits.  The  jurisdiction  of  the 
supreme  court  to  review,  reverse,  or  correct  the  proceedings 
of  a  district  court  is  appellate  merely.  The  question  of 
the  allowance  of  attorney's  fee  cannot  be  raised  in  the  first 
instance  in  this  court  The  motion  therefore  must  be 
overruled. 

Motion  overruled. 

The  other  judges  concur. 
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DoBSEY  B.  HouoK,  Constable^  v.  Elizabbth  Heinz-       j  37  463 

MAN. 


9l  :  : :   Pebishablv  Pbopebtt.      A  mortgAge 

will  not  be  declared  frandalent  as  to  creditors  on  the  sole  ground 
that  among  a  large  number  of  separate  chattels  included  therein 
is  a  small  amount  of  perishable  property  which  it  is  impossible 
to  preserve  until  the  maturity  of  the  mortgage  debt,  although 
such  ihot  may  be  considered  as  eyidenoe  of  fraud.  The  ques- 
tion of  good  faith  in  such  case  is  one  of  fact  and  not  of  law. 

Erbob  from  the  district  court  of  Douglas  county. 
Tried  below  before  Davis,  J. 

TT.  H.   Thompson  and  Charles  OffvM,  for  plainti£P  in 
error. 

Donovan  &  Evans  and  Oannon  &  Donovan^  contra. 

Post,  J. 

This  was  an  action  of  replevin  in  the  district  court  of 
Douglas  county  in  which  the  defendant  in  error,  plaintiff 
below,  claimed  possession  of  the  property  in  dispute,  to* 
wit,  two  horses,  two  wagons,  and  two  sets  of  harness, 
through  a  mortgage  from  her  son  William  Heinzman,  while 
the  defendant  below  claimed  as  constable  by  virtue  of  an 
order  of  attachment  in  an  action  in  which  the  Omaha 
Packing  Company  was  plaintiff,  and  the  said  William 
Heinzman  was  defendant.  The  first  error  assigned  is  the 
receiving  in  evidence  of  the  mortgage  through  which  the 
plaintiff  below  claimed,  without  sufficient  evidence  of  its 
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Filed  Junk  30, 1893.    No.  4066. 


L  Fraudulent  Ck>nYeyanoe8:  Mobtoaqbs:  Evidbnob:  Qub»-  ^  J^ 

TiON  ov  Law.   Where  the  facts  relied  apon  to  render  a  mortgac^  

fraudulent  as  to  creditors  appear  upon  the  face  thereof  or  aro 
nndispoted,  the  question  of  frand  is  one  of  law  for  the  conri. 
In  all  other  cases  it  is  a  question  of  fiust  for  the  consideration  of 
the  Jury. 
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execution  bj  the  allied  mortgagor.  The  plaintiff  first  in- 
troduced in  evidence  a  note  payable  to  her  order  for 
$1^250^  bearing  date  of  April  18, 1890,  due  two  years  after 
date  and  bearing  interest  at  7  per  cent  purporting  to  have 
been  signed  by  William  Heinsman.  After  having  testified 
that  the  note  aforesaid  was  given  for  money  advanced  hj 
her  to  her  son,  she  was  asked : 

Q.  State  if  you  asked  him  for  any  other  seouritj. 

A.  I  asked  him  for  a  mortgage. 

Q.  Did  you  get  it? 

A.  Not  just  then,  I  got  it  afterwards, 

Q.  You  got  a  mortgage  ? 

A.  Yes,  sir. 

Peter  O^Malley  county  clerk,  the  proper  fbundation 
having  been  laid,  testified  : 

Q.  You  may  examine  that  book  and  see  if  you  can  find 
a  mortgage  there  from  William  Heinzman  to  Elizabeth 
Heinzman? 

A.  Yes,  sir. 

Q.  Are  they  numbered  in  the  order  in  which  thej  are 
filed? 

A.  Yes,  sir. 

Q.  What  number  is  that? 

A.  Number  8^  of  July,  1890. 

The  mortgage  introduced  in  evidence  bears  date  of  July 
1,  1890,  and  purports  to  have  been  executed  by  William 
Heinzman  to  Elizabeth  Heinzman  to  secure  a  note  of  the 
former  payable  to  the  latter  for  $1,250,  dated  April  18, 
1890,  due  two  years  after  date  and  bearing  interest  at  7  per 
cent.  It  appears  to  have  been  acknowledged  before  a 
notary  public  on  the  day  of  its  execution  and  filed  in  the 
oflBoe  of  the  county  clerk  on  the  same  day.  The  property 
described  in  the  mortgage  aforesaid  evidently  includes  the 
horses,  wagons,  and  harness  in  controversy.  The  evidence 
clearly  points  to  William  Heinzman  as  the  mortgagor  and 
we  think  proves  j>rima /ac/e  that  it  was  executed  by  him. 
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2.  But  the  chief  reliance  of  the  plaintiff  in  error  is  upon 
the  proposition  that  the  mortgage  is  by  its  terms  and  the 
character  of  the  property  thereby  conveyed  fraudulent  and 
void  as  to  creditoi's  of  the  said  William  Heinzraan.  The 
following  is  the  description  of  property  contained  in  the 
mortgage:  "One  bay  horse  about  twelve  years  old,  weight 
about  1/300  pounds ;  one  sorrel  mare  about  six  years  old, 
weight  about  1,000  pounds;  one  meat  delivery  spring 
wagon,  with  red  running  gear  and  blue  box;  one  butcher's 
delivery  wagon,  with  red  bed  and  yellow  or  straw  colored 
gear;  one  side-bar  buck-board  buggy,  Drummond  make; 
one  set  single  harness,  heavy;  one  set  single  harness,  light; 
also,  all  of  the  stock  and  fixtures  in  the  butcher  shop  situ- 
ated at  number  714  north  Sixteenth  street,  Omaha,  consist- 
ing of  meats,  poultry,  and  ice  box,  meat  blocks,  saws, 
cleavers,  meat  racks,  counters,  scales,  butcher's  knives, 
meat  rocker  and  block ;  also  all  of  the  book  accounts  of 
aaid  butcher  shop."  It  should  be  observed  that  the  mort- 
gage contains  no  provision  for  the  sale  of  any  part  of  the 
property  therein  described  by  the  mortgagor,  hence  the  rule 
announced  in  TaUon.v.  Ellison^  3  Neb.,  75,  has  no  applica- 
tion. It  is  suggeeted,  however,  that  a  mortgage  of  perish- 
able property  like  meats,  poultry,  and  butchers'  stock, 
which  it  is  obviously  impossible  to  preserve  until  maturity 
of  the  debt  secured,  implies  a  power  of  sale  and  is  therefore 
presumptively  fraudulent.  The  sound  rule  is  believed  to 
be  that  such  fact  does  not  render  the  mortgage  void  per  ae, 
althongh  it  may  be  considered  by  the  jury  as  evidence  of 
frauds  the  question  of  fraud  or  good  faith  being  one  of  fact 
and  not  of  law.  (See  Herman,  C3iat.  Mtges.,  sec.  106 ;  Jones, 
Chat.  Mtges.,  sec.  368;  ShurOeff  v.  Willard,  19  Pick. 
[Mass.],  202;  Hedmanv.  Anderson^  6  Neb.,  392;  Davis 
V.  SooUy  22  Id.,  154 ;  Barkow  v,  Sanger ^  47  Wis.,  500;  sec. 
20,  ch.  32,  Comp.  Stats.)  There  is  no  evidence  in  the  rec- 
ord upon  which  to  base  a  finding  of  the  amount  of  perish- 
able property  in  stock  at  the  time  of  the  execution  of  the 
33 


466  NEBRASKA  REPORTa         [Vol.  37 


Houck  V.  Helnzman. 


mortgage  on  the  1st  day  of  July,  or  the  amount  thereof,  if 
any,  disposed  of  by  the  mortgagor  subsequent  to  the  date 
last  named  and  before  the  property  was  seized  by  the 
plaintiff  in  error  two  days  later  to  satisfy  the  order  of  at- 
tachment. Nor  is  it  pretended  that  such  sales,  if  any,  were 
made  with  the  knowledge  or  consent  of  the  plaintiff.  It  is 
clear,  therefore,  that  the  authorities  cited  are  in  point,  and 
that  the  mortgage  will  not  be  presumed  fraudulent  by  rea- 
son of  the  character  of  the  property  conveyed  thereby. 

3.  The  mortgage  was  however  presumptively  fraudulent 
as  to  creditors  for  the  reason  that  there  was  no  change  of 
possession  of  the  property  mortgaged.     But  that  question 
was  submitted  to  the  jury  by  instructions  which  fairly  state 
the  law  and  which  are  here  copied  at  length : 

^'In  this  action  the  plaintiff  has  taken  by  writ  of  re- 
plevin the  property  described  in  the  petition,  claiming  to  be 
entitled  to  its  possession  as  mortgagee  under  a  mortgage 
executed  by  Wm.  Heinzman,  previously  the  owner  of  the 
property.  The  projierty  in  question  was  in  the  possession 
of  defendant  as  a  constable  by  virtue  of  a  writ  of  attach- 
ment executed  against  the  property  of  William  Heinzman. 

*^Tbe  issues  made  by  the  pleadings  raise  the  question  for 
your  determination  as  to  the  validity  of  the  plaintiff's 
mortgage.     You  are  instructed 

'^1.  That  Wm.  I^einzman  had  a  right  to  secure  plaintiff 
any  valid  and  subsisting  indebtedness  owing  by  him  to 
plaintiff,  and  for  that  purpose  to  execute  to  her  a  mortgage 
on  his  property  if  made  in  good  faith  without  any  inten- 
tion to  defraud  a  creditor.     Defendant  excepts. 

^'2.  The  evidence  in  this  case  shows  that  after  the  giv- 
ing of  the  mortgage  to  plaintiff  no  change  in  the  posses- 
sion of  the  property  took  place,  and  the  law  is  that  the 
mortgage  is  to  be  conclusively  presumed  to  be  fraudulent, 
and  shall  be  considered  as  void  unless  the  plaintiff  shows 
on  her  part  that  the  mortgage  was  made  in  good  faith  and 
Without  any  intent  to  defraud  creditors,  and  the  burden  of 
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showing  such  good  faith  and  absenoe  of  fraud  is  on  the 
plaintiff.     Defendant  excepts. 

'^3.  Every  mortgage  made  with  the  intent  to  hinder,  de- 
lay, or  prevent  creditors  from  the  collection  of  their  debts 
is  fraudulent  and  void  as  to  such  creditors,  and  if  the 
plaintiff  either  participated  in  such  intent  or  knew  of  such 
intent  on  the  part  of  Wm.  Heinzman  at  the  time  of  taking 
the  mortgage,  or  if  she  had  notice  of  such  facts  as  would 
put  a  person  of  ordinary  prudence  and  care  on  such  in- 
quiry as  would  have  led  to  knowledge  of  such  fraudulent 
intent  on  the  part  of  the  mortgagor,  the  mortgage  would 
be  void  as  to  her.     Defendant  excepts. 

''  In  determining  the  question  of  whether  plaintiff  has 
shown  an  absenoe  of  such  notice  or  knowledge  on  her  part 
you  are  to  consider  the  relations  of  the  parties,  the  sur^ 
rounding  circumstances,  the  manner  of  the  transaction,  and 
any  other  fact  shown  by  the  evidence. 

"4.  Transactions  between  relatives,  whereby  property 
is  transferred  from  one  to  another,  when  it  is  shown  that 
the  person  parting  with  the  property  is  in  embarrassed  cir- 
cumstances, are  to  be  closely  scrutinized  and  the  good  faith 
of  such  transaction  must  be  clearly  established. 

'^  5.  If  under  these  instructions  you  find  that  the  plaint- 
iff has  by  a  preponderance  of  the  testimony  shown  her 
good  faith  as  defined  herein  in  the  taking  of  the  mortgage 
your  verdict  will  be  for  the  plaintiff.  If  plaintiff  has 
failed  satisfactorily  to  show  such  good  faith  on  her  part 
your  verdict  will  be  for  the  defendant.    Defendant  excepts.'' 

4.  Finally,  it  is  urged  that  the  verdict  is  not  sustained 
by  sufficient  evidence  of  good  faith  on  the  part  of  the 
plaintiff  below  to  overcome  the  presumption  of  fraud  aris- 
ing from  the  continued  possession  of  the  mortgaged  prop- 
erty by  her  son.  That  the  note  of  $1,250  was  executed 
by  the  latter  for  money  advanced  by  the  plaintiff  is  clear 
from  her  testimony  and  is  not  seriously  controverted.  It 
is  true  as  stated  in  the  brief  of  plaintiff  in  error  that  she 
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rested  her  case  after  showing  merely  the  advancement  of 
the  consideration  named  in  the  note  and  mortgage.  Bat 
from  her  cross-examination  it  appears  that  it  was  under- 
stood when  the  money  was  advanced  that  she  should  be  se- 
cured by  mortgage  and  that  she  had  asked  for  it  at  differ- 
ent times  prior  to  its  execution.     She  was  also  asked : 

Q.  Tou  wanted  to  get  security? 

A.  YeSy  sir. 

Q.  That  is,  you  wanted  to  get  your  daim  before  your 
son's  other  creditors  got  theirs  ? 

A.  I  did  not  know  about  his  other  creditors ;  I  wanted 
to  be  secured  for  the  amount  of  money  I  gave  him.  If  it 
had  only  been  |200  or  $300  I  would  not  be  so  particular. 

Q.  When  you  went  to  the  lawyers'  office  you  knew  the 
Omaha  Packing  Company  was  suing  him. 

A.  No,  sir;  I  did  not. 

The  foregoing  is  substantially  all  the  evidence  upon  the 
question  and  is,  we  think,  quite  sufficient  to  sustain  the 
finding  of  good  faith.  It  is  apparent  that  the  district 
court  did  not  err  in  denying  the  motion  for  a  new  trial  and 
that  the  judgment  should  be 

Affibmsd. 


The  other  judges  concur. 


S7    468 
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JJ  Jg       Ph£NIX  Insurance  Company  of  Brooklyn  v.  Wzli/- 

^  TAM  O.  DUNGAN. 

Filed  Junb  30,  1893.    No.  4638. 

Fire  InBurance:  Conditions  of  Policy:  Premium  Xote  Pay- 
ment: Forfeitdbe:  Waiybb.  A  policy  of  insarance  provided 
that  upon  the  failure  of  the  insured  to  pay  the  premium  note 
therein  described  in  full  at  maturity,  such  policy  should  oeaee 
to  be  in  force  and  continue  null  and  void  while  said  note  r»<t 
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maiDed  unpaid.  Said  note  not  having  been  |>aid  at  mataritj- 
the  insarance  company  accepted  as  a  credit  thereon  an  amoant 
of  money  largely  in  excess  of  the  premiam  earned,  and  left  the 
note  with  ita  local  agent  for  collection.  Subsequently,  and  be- 
fore the  premium  so  paid  had  been  earned  and  before  the  note 
had  been  paid  in  full,  the  property  insured  was  destroyed  by 
fire.  Jffeld,  That  the  policy  was  voidable  only  at  the  election  of 
the  insurance  company,  and  that  by  receiving  and  retaining  the 
part  payment  after  deiiauH  and  retaining  the  note  for  collection^ 
it  waived  the  right  to  insist  upon  a  forfeiture  thereof. 

Error  from  the  district  court  of  Kearney  county. 
Tried  below  before  Qasun,  J. 

Chdfrey  &  Oodfrey^  for  plaintiff  in  error. 

8L  Clair  &  McPheely,  contra. 

Post,  J. 

This  was  an  action  in  the  district  court  of  Kearney 
county  upon  a  policy  of  insurance,  resulting  in  a  verdict 
and  judgment  for  the  defendant  in  error,  plaintiff  below. 
The  policy  bears  date  of  July  25,  1887,  and  expires  July 
25, 1892.  The  consideration  therefor  is  the  note  of  the  de- 
fendant in  error  for  $190,  bearing  date  of  July  25,  1887, 
and  maturing  July  1, 1888.  The  loss  occurred  on  the  29th 
day  of  September,  1889.  Proof  of  loss  appears  to  have 
been  made  in  due  form  and  within  the  time  specified  in  the 
policy.  In  the  court  below  the  plaintiff  in  error  filed  an 
answer  in  which,  after  admitting  the  issuing  of  the  policy 
sued  on  and  the  loss  as  charged,  it  alleges:  '^  That  said  de- 
fendant, at  the  same  time  said  defendant  made,  executed, 
and  delivered  his  one  certain  promissory  note  in  writing  in 
amount  $190,  due  on  the  first  day  of  July,  1888,  a  copy 
of  said  note  is  hereto  attached  marked  'Ex.  B'  and  made 
a  part  hereof;  that  on  the  29th  day  of  September,  1889, 
said  note  so  given  by  plaintiff,  although  long  past  due,  re- 
mained wholly  unpaid  and  still  so  remains  unpaid,  except 
an  indorsement  October  8,  1887,  of  $27.00,  also  a  credit 
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bj  loss  $75  occurring  prior  to  maturity  of  said  note,  al- 
though indorsed  on  said  note  12-3-88. 

'^Defendant  avers  that  since  maturity  of  said  note  no 
extension  has  been  granted  thereon,  nor  has  said  note  been 
held  for  the  purpose  of  collection,  neither  has  there  been 
any  effort  made  to  so  collect,  but  the  same  has  been  held 
since  maturity  for  naught  and  defendant  has  at  all  times 
since  said  maturity,  and  now  is  willing  to  return  said  note 
and  now  tenders  tlie  same  to  plaintiff.  Defendant  for  fur- 
ther answer  denies  each  and  every  all^ation  in  plaintiff's 
petition  not  herein  specially  admitted.'' 

The  following  is  a'copy  of  the  note  referred  to : 

"$190. 

^'On  the  first  day  of  July,  1888,  for  value  received,  I 
promise  to  pay  to  The  Phenix  Insurance  Company,  of 
Brooklyn,  N.  Y.  (at  their  office  in  Chicago,  111.),  or  order, 
one  hundred  ninety  dollars  in  payment  of  premium  on 
policy  No.  0255242  of  said  company,  with  ten  per  cent 
interest  from  maturity  until  paid.  If  this  note  is  not  paid 
at  maturity  said  policy  shall  then  cease  and  determine  and 
be  null  and  void  and  so  remain  until  the  same  shall  be 
fully  paid  and  received  by  said  company.  In  case  of  loss 
under  said  policy  this  note  shall  immediately  become  due 
and  payable  and  shall  be  deducted  from  the  amount  of  said 
loss.  If  this  note  be  paid  at  maturity  all  interest  shall 
be  waived.  It  is  understood  and  agreed  that  this  note 
is  not  negotiable. 

"Dated  at  Minden,  Neb.,  this  26th  day  of  July,  1887. 

"  W.  O.  DUNGAN." 

Upon  the  back  of  the  note  above  described  appear  the 
following  indorsements : 

"Received  on  the  within  described  premium  note  the 
sum  of  $27.00.     R.  P. 

"Date— Sept.  30,  1887. 

"$27.00.     R.P.;  Oct.  8, '87. 

"Pd.  by  loss,  $75.00,  12-3-88. 

"  C.  H.  Williams." 
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It  appears  from  the  undisputed  proofs  that  the  credit  of 
$75  was  made  on  the  3d  day  of  December,  1888,  and  repre- 
sents the  amount  due  the  defendant  in  error  at  that  time  by 
the  terms  of  a  tornado  policy  previously  issued  to  him  by 
the  plaintiff  in  error.  It  is  not  contended  that  the  note  in 
question  was  surrendered  to  the  defendant  in  error  upon 
default  of  payment  at  maturity  thereof,  or  that  any  notice 
was  given  of  the  forfeiture  of  the  policy  or  any  overt  act 
indicating  an  election  by  the  insurance  company  to  cancel 
the  same.  On  the  other  hand  it  appears  that  said  note 
remained  in  the  hands  of  the  collection  agents  of  the 
<x)mpany  at  Minden  until  after  the  loss.  The  defendant 
in  error  testified  in  his  own  behalf  as  follows :  ^'  I  stepped 
into  the  office  of  Godfrey  &  Godfrey  to  see  about  this  mat- 
ter. I  had  that  day  sold  a  piece  of  land  and  I  knew 
I  could  pay  this  note  when  I  got  the  money  on  the  land. 
I  had  never  seen  this  agent  I  met  George  Godfrey  as  I 
went  in  and  he  introduced  me  to  the  agent.  The  agent 
said  to  me:  I  would  like  it  if  you  would  secure  that  note 
if  you  can't  pay  it  right  away.  I  told  him  that  I  could 
pay  it  sometime  in  October ;  that  I  could  have  the  money 
sometime  from  the  1st  to  the  16th,  and  that  if  I  fail  to  get 
the  money  then  I  would  secure  the  note;  he  said  that 
would  be  all  right  and  he  would  leave  the  note  with  God- 
frey &  Godfrey  and  I  could  come  to  their  office  and  pay 
it  or  secure  it." 

The  agent  referred  to  above  was  Mr.  Williams,  the  ad- 
juster of  the  defendant  company,  whose  authority  to  waive 
the  conditions  of  the  policy  by  extending  the  time  of  pay- 
ment as  claimed  is  not  denied. 

The  defendant  in  error  further  testified  that  after  the 
maturity  of  the  note,  and  before  the  loss  occurred,  payment 
thereof  was  demanded  several  times  by  the  local  agents  of 
the  company. 

Mr.  Godfrey,  the  local  agent,  testifies  that  .he  was  present 
at  the  conversation  between  the  defendant  in  error  and  the 
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adjuster  Williams^  and  that  the  latter  remarked  that  he 
would  leave  the  note  with  witness  and  see  if  defendant 
would  pay  it,  but  that  no  agreement  was  made  for  an  exten- 
sion of  payment;  he  also  denies  that  he  demanded  payment 
after  the  maturity  of  the  note. 

WilliamSy  the  adjuster,  testifies  that  he  was  present  at  the 
time  in  question  and  indorsed  the  credit  of  (75  upon  the 
notCi  but  that  he  informed  defendant  in  errer  that  suck 
payment  would  not  be  considered  as  a  waiver  of  any  con- 
dition of  a  policy  which  would  ''stand  suspended  until  the 
balance  of  the  note  was  paid/' 

In  the  policy  above  described  is  found  the  following  con- 
ditions: ''In  case  the  assured  fails  to  pay  the  premium  note 
or  order  at  the  time  specified,  then  this  policy  shall  cease 
to  be  in  force  and  remain  null  and  void  during  the  time 
said  note  or  order  remains  unpaid  after  its  maturity/'  That 
the  plaintiff  in  error  might  have  declared  the  policy  for- 
feited for  non-payment  of  the  note  will  not  be  denied.  Nor 
is  it  necessary  to  determine  whether  the  plaintiff  in  error, 
in  order  to  avail  itself  of  the  provision  for  a  forfeiture  of 
the  policy,  was  required  to  indicate  its  intention  by  an  overt 
act,  such  as  notice  to  the  insured  or  return  of  the  note. 
The  policy  was  by  its  conditions  voidable  at  the  election  of 
the  insurer.  But  the  evidence  establishes  to  our  satisfac- 
tion an  extension  of  the  time  of  payment,  and  which  must 
be  construed  as  a  waiver  of  the  strict  conditions  of  the 
policy. 

The  evidence  is  at  most  conflicting,  and  we  are  not  at  lib- 
erty to  say  that  the  jury  were  not  warranted  in  finding  for 
the  defendant  in  error  upon  the  disputed  questions.  Al- 
though contradicted  by  the  more  numerous  witnesses  of  the 
plaintiff  in  error  he  is  strongly  corroborated  by  the  ad- 
mitted facts  of  the  case.  The  credit  of  $75,  December  3, 
1888,  together  with  previous  payments,  greatly  exceeded 
the  premium  earned  at  tliat  time,  and  it  is  not  probable 
that  the  defendant  in  error  would  have  advanced  such  » 


I 


Vol.  37]  JANUARY  TERM,  1893,  473 

State,  ex  rel.  Carter,  t.  Village  of  Elwood. 

sam  knowing  his  policy  was  not  in  foroe^  and  that,  to  use 
the  language  of  the  adjuster^  it  would  continue  to  '^stand 
suspended.'^ 

Wliile  the  plaintiff  in  error  by  its  answer  offers  to  sur- 
render the  note,  there  has  been  no  offer  to  return  the 
amount  paid  thereon  in  excess  of  the  premium  earned  at 
the  time  of  the  default.  It  was  entitled  to  demand  pay- 
ment in  full  of  the  note  at  maturity,  but  having  after  de- 
fault received  and  appropriated  the  money  paid  thereon,  a 
sum  in  excess  of  the  premium  earned  at  the  date  of  the 
loss,  it  will  not  now  be  permitted  to  interpose  the  strict 
conditions  of  the  policy  as  a  defense.  Such  is  the  rule  re- 
peatedly recognized  by  this  court.  (See  Phenix  Ins.  Oo,  v. 
Lansing,  15  Neb.,  494;  Schoneman  v.  Western  Horse  & 
Cattle  Ins.  Co.,  16  Id.,  404;  WesUm  Horse  &  CaUlelns. 
Co.  V.  Scheidle,  18  Id.,  495.)  The  judgment  of  the  dis- 
trict court  is  right  and  should  be 

Affirmed. 
The  other  judges  concur. 


State  of  Nebraska,  ex  rel.  T.  J.  Carter  et  al.,  t. 
Trustees  of  the  Village  of  Elwood. 

Filed  Junk  30, 189a    No.  6197. 

1.  Liquors:  Liosnsb:  Appeal  FsoMYiLLiiaK  Board:  Stay  of 
PsooEEDiNOS.  An  appeal  by  a  remonstrant  from  an  order  of 
a  Tillage  board  nnder  the  provUions  of  section  4,  chap.  50, 
Oomp.  Stats.,  in  order  to  have  the  effect  of  a  stay  and  prevent 
the  issning  of  license  to.  the  applicant,  mnst  be  taken  imm^ 
diately  and  perfected  as  soon  as  a  transcript  can  with  reasonable 
diligence  be  procured  and  filed  in  the  district  court.  Lydiek  v. 
Komer,  13  Neb.,  10. 

9l  ; :  :  :  Mandamus.    License  was  al- 

lowed on  the  9th  day  of  May.    The  remonstrant  immediately 
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gave  notioe  of  an  appeal,  knowing  that  tbe  district  ooart  for  the 
ooanty  woald  oonyene  pnranant  toadjoamment  on  the  18th  day 
of  the  same  month,  and  that  the  next  session  thereof  woald  be 
in  September  following.  A  transcript  was  demanded  for  the  first 
time  on  the  19th,  after  the  final  adyonmment  of  the  district  ooort, 
and  filed  on  the  20th.  It  appears  that  a  transcript  oonld  with 
reasonable  diligence  have  been  procured  and  filed  within 
twenty-foar  hoars  from  the  time  the  license  was  allowed.  Hdd, 
That  the  appeal  was  not  taken  in  time  to  have  the  effioct  of  a 
stay,  and  a  peremptory  mandamui  should  not  be  allowed  to 
compel  the  village  board  to  revoke  and  cancel  a  license  issued 
on  the  16th  after  the  final  adjournment  of  the  district  court. 

Orioikal  application  for  mandamus. 

T.  J.  Garter  and  A.  M.  White,  for  relatora. 

W.  8.  Morlan,  corUra, 

Post,  J. 

This  is  a  mandamus  proceeding  instituted  in  this  ooart 
to  compel  the  board  of  trustees  of  the  village  of  Elwood, 
Gosper  county,  to  revoke  and  cancel  a  liquor  license  issned 
to  one  Gill,  pending  an  appeal  from  the  order  allowing  the 
flame  to  the  district  court  of  said  county.  The  cause  is  by 
written  stipulation  submitted  to  us  upon  the  petition  and 
answer,  in  addition  to  certain  admissions  not  appearing 
from  the  pleadings,  which  will  be  noticed  hereafter. 

The  facts  disclosed  by  the  pleadings  are  substantially 
as  follows:  On  the  12th  day  of  April,  1893,  John  Y. 
Gill  filed  with  the  clerk  of  the  village  board  his  petition 
for  a  license  to  sell  liquors  for  the  ensuing  year  in  conform- 
ity witli  the  provisions  of  the  statutes  and  ordinances  of 
said  village.  Notice  having  been  given  of  such  applica- 
tion, and  that  it  would  be  heard  on  the  Ist  day  of  May  fol- 
lowing, the  relator  and  others  presented  a  written  remon- 
strance and  objection  to  the  granting  of  a  license  to  the 
petition.  Subsequently  the  petition  was  amended  by  the 
diguing  of  additional  names  thereto,  and  the  remonstrance 
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renewed.  It  is  not  necessary  to  critically  examine  the  re- 
monstrance in  this  connection.  It  is  enough  to  say  that  it 
is  sufficient  in  form  and  substance  to  entitle  the  signers 
thereof  to  a  hearing  before  the  village  board  and  to  prose- 
cute an  appeal  to  the  district  court. 

From  the  allegations  of  the  answer,  which  are  admitted 
to  be  true,  it  appears  that  the  hearing  before  the  village 
board  was,  at  the  request  of  the  remonstrants,  adjourned 
first  to  the  5th  and  afterward  to  the  9th  day  of  May.  On 
the  last  named  day  there  was  a  hearing  of  the  application 
and  remonstrance,  which  resulted  in  a  finding  for  the  peti- 
tioner and  an  order  for  the  issuing  to  him  of  a  license  as 
prayed.  Notice  was  immediately  given  by  the  remon- 
strants of  their  intention  to  appeal  to  the  district  court  for 
said  county,  whereupon  the  board  refused  to  issue  the  li- 
cense until  such  appeal  could  be  heard  and  determined. 
It  appears  also  that  at  the  time  of  the  hearing  before  the 
board  it  was  known  to  the  remonstrants  and  their  attor- 
neys that  the  district  court  for  said  county  would,  pursuant 
to  adjournment,  convene  on  the  18th  day  of  May  follow- 
ing, and  that  the  next  term  thereafter  would  be  held  in 
September,  1893 ;  that  at  the  adjourned  session  held  on  the 
18th  there  was  ample  time  and  opportunity  for  the  hearing 
of  said  appeal,  and  that  a  transcript  of  the  proceedings 
could,  with  reasonable  diligence,  have  been  procured  and 
filed  with  the  clerk  of  the  district  court  within  twenty- four 
hours  from  the  time  the  license  was  allowed,  but  that  the 
remonstrants  did  not  demand  a  transcript  until  the  19th 
day  of  May,  and  that  the  same  was  not  filed  in.  the  district 
court  until  the  day  following,  and  after  the  adjournment 
thereof  to  the  next  regular  term  in  September. 

That  on  the  evening  of  the  18th,  and  aft^er  the  final  ad- 
journment of  the  district  court,  the  village  board  being 
convened  in  lawful  session,  the  petitioner  Gill  appeared  be- 
fore the  respondents  at  such  meeting  and  showed  to  their 
satisfaction  that  no  transcript  had  been  demanded  or  filed, 
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or  other  steps  taken  to  perfect  an  appeal  from  the  order 
above  mentioned,  and  demanded  that  a  license  be  issued  to 
him  in  accordance  with  such  order;  and  acting  in  the  be- 
lief that  the  failure  to  perfect  their  appeal  in  time  for  hear- 
ing at  the  adjourned  term  of  the  district  court  was  intended 
by  the  remonstrants  to  prevent  action  thereon  until  the 
September  term,  tliey  decided  to  issue  the  license,  notwith- 
standing the  notice  of  appeal,  which  they  accordingly  did, 
as  alleged  in  the  petition. 

It  appears  from  the  written  admission  accompanying 
the  pleadings  that  on  the  19th,  when  the  relator  de* 
manded  a  transcript,  the  village  clerk  did  not  demand  his 
fees  therefor  in  advance;  that  he  was  also  county  clerk  and 
derk  of  the  district  court,  and  was  in  the  habit  of  per- 
forming official  services  for  the  relator  when  requested 
on  the  credit  of  the  latter  and  to  render  bills  therefor  at 
his  pleasure.  If  it  were  a  material  question  in  the  case, 
we  should  feel  constrained  to  hold  that  the  clerk  had  waived 
his  right  to  demand  his  fee  for  the  transcript  in  advance, 
and  that  the  relator  has  not  been  prejudiced  by  his  failure 
to  tender  the  fee  therefor.  But  since  the  writ  must  be  de« 
nied  on  other  grounds,  we  have  no  occasion  to  further  dis- 
cuss that  question. 

The  writer  was  at  first  disposed  to  r^ard  State,  ex  rd. 
Weber,  v.  Bays,  31  Neb.,  514,  as  decisive  of  this  cas^ 
but,  upon  a  careful  examination  thereof,  concurs  with  the 
other  members  of  the  court  in  holding  that  the  question  now 
at  issue  was  not  involved  therein.  The  essence  of  the  de- 
cision in  that  case  is  found  in  the  concluding  sentence  of 
the  opinion  on  page  516,  viz.:  ^*  The  remonstrants  therefore 
must  be  heard,  and  if  an  appeal  is  duly  taken  to  the  dis- 
trict court  such  appeal  must  be  disposed  of  before  the 
license  can  issue."  Was  the  appeal  in  this  case  ''duly 
taken"  within  the  meaning  of  the  statute  as  above  in- 
terpreted? We  think  not  It  may  he  that  upon  the 
filing  of  the  transcript  on  the  20th  the  district  court  ac- 
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quired  jurisdiction  to  entertain  the  appeal,  but  such  ap- 
peal was  not  taken  within  the  time  contemplated  by  the 
statute  so  as  to  operate  as  a  stay  and  thus  prevent  the  is- 
suing of  the  license.  It  was  held  in  Lydick  v.  Komer, 
13  Neb.,  10,  that  the  appeal  must  be  taken  immediately, 
that  is,  as  soon  as  the  transcript  can  be  procured  and  filed 
in  the  district  court.  In  Slate  v,  Bonsfieldy  24  Neb.,  520,  it 
was  said  by  Beese,  Ch.  J. :  '^It  was  evidently  the  purpose 
of  the  legislature  that  no  delay  should  result  from  the  ap- 
peal except  such  as  was  caued  by  the  time  intervening  be- 
fore the  next  session  of  district  court,  and  that  the  appeal 
should  be  decided  without  unnecessary  delay." 

We  do  not  doubt  the  honesty  and  perfect  good  faith  of 
the  appellants  in  this  case,  but  to  hold  that  their  appeal 
ten  days  after  the  order  complained  of  was  taken  immedi- 
ately would  not  only  be  a  forced  construction  of  the  statute 
but  would  be  using  the  process  of  the  court  to  defeat  the 
action  of  the  tribunal  to  which  the  law  has  entrusted  a  dis- 
cretion over  the  subject,  and  which,  so  far  as  this  record 
discloses,  acted  ^i  good  faith  and  strictly  within  its  juris- 
diction. It  follows  that  the  action  should  be  dismissed 
and  the 

Writ  denied. 


The  other  judges  concur. 


FaAUK  M.  Stbatton  v.  Omaha  &  Republican  Vai^- 

LEY  Railroad  Company. 

FnJBD  JUNB  30, 1893.    No.  3873. 

IQeotmexit  l  Titls.  Where  one  in  poaaeoBJon  of  land  nnder  an  «z- 
ecntoiy  contract  for  the  purchase  of  the  same  oonTeys  to  a  rail- 
road oompany  a  strip  of  said  land  for  its  right  of  way,  and  after- 
wards by  mesnt  assignments  of  the  interest  of  the  respectiye 
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holders  of  said  ezecntory  oontract,  the  right  to  a  deed  thereunder 
Tests  in  one  who  takes  soch  an  assignment  and  a  deed  thereun- 
der with  full  knowledge  of  the  conveyance  of  said  right  of  way 
and  of  the  operation  of  a  railroad  line  thereon  for  almost  ten 
years,  with  fhll  acqniescenoe  of  all  imrties  concerned,  it  waa 
properly  adjudged  by  the  district  oonrt  that  ejectment  woald 
not  lie  in  favor  of  the  holder  of  snch  deed  against  said  railioad 
company  for  the  possession  of  said  right  of  way  strip. 

Error  from  the  district  court  of  Saunders  county.  Tried 
below  before  Post,  J, 

J.  B.  Ollkeaon  and  H.  OUkeaorif  for  plaintiff  in  error* 

J.  M.  Tkurdon  and  FT.  12.  Kelly,  contra. 

Ryan,  C, 

This  was  an  action  of  ejectment  brought  in  the  district 
court  of  Saunders  county,  Nebraska,  for  the  possession  of 
a  strip  200  feet  in  width  along  the  west  side  of  the  north 
half  of  the  southeast  quarter  of  section  3,  township  14, 
range  7  east,  of  the  6th  P.  M.  This  strip  has  been  occu- 
pied for  right  of  way,  depot  grounds,  and  other  railroad  nses 
by  the  defendant  since  October,  1 876.  The  eighty-acre  tract 
of  which  said  strip  was  a  part  was  patented  by  the  general 
government  to  the  Union  Pacific  Bailroad  Company  March! 
6,  1875,  though  the  patentee  under  an  act  of  congress  was 
entitled  to  such  patent  long  before  its  date  and  anterior  to 
any  transaction  hereinafter  narrated.  As  the  above  strip 
was  part  of  the  northwest  quarter  of  said  southeast  quar- 
ter the  history  of  said  forty-acre  tract  need  alone  receive 
our  attention. 

On  the  80th  day  of  July,  1873,  the  Union  Pacific  Rail- 
road Company  contracted  in  writing  with  George  H.  Stock- 
ing to  convey  to  him,  in  consideration  of  prompt  payment 
of  the  purchase  price,  the  forty-acre  tract  last  described, 
reserving,  however,  "  a  strip  of  land  400  feet  wide,  to  be 
used  by  the  party  of  the  first  part  (the  Union  Pacific  Rail- 
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road  Companj)  for  right  of  way  or  other  railroad  purposes 
in  case  the  line  of  the  road  has  heretofore,  or  shall  be,  laid 
over  the  premises/'     On  the  24th  day  of  October,  1876,. 
the  said  George  A.  Stocking,  his  wife  Emma  C.  joining  him, 
conveyed  the  right  of  way  in  dispute  to  the  defendant  in 
this  action  by  a  right  of  way  deed,  which  was  filed  for 
record  October  25,  1876.     Defendant  soon  afterward  built 
its  line  of  railroad  upon  said  right  of  way,  and  has  ever 
since  continued  to  nse  and  occupy  the  same  for  railroad 
purposes.     On  January  19, 1878,  Stocking  assigned  all  his 
interest  in  said  executory  contract  to  one  Perky,  by  whom 
a  like  assignment  thereof  was  made  to  one  Knapp.     After- 
ward, on  June  20,  1878,  Knapp  assigned  in  like  manner 
an  undivided   half  interest  in  said   contract  to  plaintiff,, 
which  on  March  29,  1879,  was  followed  by  an  assignment^ 
between  the  same  parties,  of  the  other  undivided  half. 
Each  holder  of  said  executory  contract  retained  possession 
of  the  tract  therein  described,  except  that  defendant  re- 
tained and  used  the  strip  referred  to  for  right  of  way  pur- 
poses  until  September  26,  1883,  and  even  then  and  thence- 
forward  defendant's  possession  has  continued  as  before. 
On  the  date  last  mentioned,  the  Union  Pacific  Railroad 
Company  executed  to  plaintiff  a  conveyance  of  the  north 
half  of  the  southeast  quarter  of  the  section  above  described, 
pursuant  to  the  terms  of  two  contracts  therein  described, 
one  of  which  is  that  above  referred  to;  the  said  convey- 
ance reciting  that  it  is  ''in  pursuance  and  fulfillment  of 
which  said  contracts  this  conveyance  is  made  and  executed/' 
This  conveyance  contained  the  following  language  follow* 
ing  the  description  of  the  subject-matter  thereof:    ^'Re- 
serving,  however,   to  the  said    Union   Pacific   Railway 
Company  all  that  portion  of  the  land  hereby  conveyed  (if 
any  such  there  be)  which  lies  within  lines  drawn  parallel 
with  and  one  hundred  feet  on  each  side  distant  from  the 
center  line  of  its  road  as  now  constructed,  and  any  greater 
width  when  necessary  permanently  to  include  all  its  cuts^ 
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embankments,  and  ditches,  and  other  works  neoessaiy  to 
seoore  and  protect  its  main  line." 

Plaintiff  claims  that  he  ought  to  recover  from  the  de- 
fendant the  right  of  way  strip  conveyed  by  Stocking  and 
wife,  notwithstanding  such  conveyance  and  the  above  quoted 
language,  for  the  alleged  reason  that  the  deed  of  Stocking 
was  )}ut  a  quitclaim  deed  of  a  strip  of  which  the  Union 
Pacific  Railway  Company  at  the  time  held  the  l^al  title; 
that  by  such  quitclaim  deed  the  grantee  was  only  vested 
with  such  interest  in  the  property  as  was  at  the  time  held 
by  the  grantor,  which  was  less  than  the  legal  title,  which 
never  passed  until  vested  in  plaintiff;  and  that  plaintiff  by 
virtue  of  said  legal  title  should  have  had  a  judgment  of 
ouster  against  defendant  in  this  ejectment  suit  This  claim 
has  sui&cient  plausibility  to  deserve  consideration. 

At  the  time  Stocking  made  a  conveyance  of  the  right  of 
way  to  the  defendant,  the  Union  Pacific  Railway  Company 
was  holding  the  l^al  title  to  the  forty-acre  tract  as  trustee 
for  the  use  of  Stocking,  and  compellable  to  convey  to  him 
upon  his  making  payments  as  agreed.  Each  assignee  under 
Stocking  took  only  the  interest  which  his  immediate  assignor 
had  in  said  tract;  meantime  the  defendant  was  holding  con- 
tinuous possession  under  and  by  virtue  of  its  deed  from 
Stocking.  There  can  be  no  question  that  the  original  en- 
try of  the  defendant  upon  the  right  of  way  was  lawful,  and 
so  continued,  at  least  while  Stocking  held  the  contract  in 
question.  We  are  at  a  loss  to  conjecture  just  when  it  is  as- 
sumed that  such  possession  became  wrongful.  It  seems, 
however,  to  be  contended  by  the  plaintiff,  that  at  the  date 
of  the  deed  of  the  Union  Pacific  Railway  Company  to 
plaintiff,  such  possession,  as  against  plaintiff,  became  ill^al. 
In  this  view  we  cannot  concur.  It  might  be  that  the  cove- 
nants in  the  deed  of  the  Union  Pacific  Railway  Company 
were  already  broken  when  made,  but  that  does  not  affect  the 
merits  as  between  the  parties  to  this  controversy.  If,  upon 
due  legal  proceedings,  it  shall  be  established  that  there  has 
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been  a  breach  of  the  Union  Pacific  Railroad  Company's 
inrarranties  to  plaintiff,  such  breach  might  be  satisfied  in 
damages  in  a  pro[)er  action  between  those  parties  as  cove* 
nantor  and  covenantee.  The  plaintiff  in  this  action,  however, 
who  has  taken  the  legal  title  with  full  knowledge  of  the 
possession  held  by  the  defendant  for  almost  ten  years  under 
a  deed  from  Stocking,  through  whom  plaintiff  claims  by 
mere  assignment  of  his  interest,  is  not  in  a  position  to  main- 
tain ejectment  against  the  defendant.  There  are  between 
the  parties  equities  which  cannot  properly  be  ignored,  as 
must  be  done  if  plaintiff  is  adjudged  entitled  to  maintain 
this  action.  The  following  language  of  Cobb,  J.,  in  Omaha 
&  N.  N.  K  Co,  V.  Redick,  16  Neb.,  313,  applies  to  the 
facts  under  consideration ;  '*  Whatever  the  rights  the  plaint- 
iff may  have  against  the  present  plaintiff  in  error,  growing 
out  of  this  right  of  way  question,  and  whether  he  is  es- 
topped in  pais  to  assert  any  or  all  of  them,  it  seems  clear 
to  me  that  he  is  not  entitled  to  a  judgment  that  would  en- 
able him  to  sever  a  line  of  commerce  which  by  his  assent, 
if  not  through  his  actual  agency  in  part,  was  constructed 
over  this  same  property,  and  has  enjoyed  free  passage  over 
it  for  at  least  seven  years.'^  The  judgment  of  the  district 
court  is 

Affibmed. 


Thb  other  commissioners  concur. 


CuTiiBR  Shults  y.  State  of  Nebraska* 

FiLSD  JUNX  30, 189a     No  6627. 

1.  Homloide :  Insanity  as  Dsfensb:  Non-Expebt  Wmnessss. 
Only  such  intimate  acquaintanoes  of  a  person  aocased  of  crime 
ae  hsTe  seen  him  almost  daily  for  several  months  preceding  the 
date  upon  which  the  alleged  crime  occurred,  are  competent  as 
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noD-expert  witneases  to  tesUfy  as  to  the  sanity  or  inaani^  of  tbo 
accused. 

2.  :    — — :  .     Snob    testimony,  however,   mnst   he 

strictly  limited  to  such  sanity  or  insanity,  and  confined  to  those 
occasions  upon  which  the  witness  testifies  to  having  observed 
the  oondact  and  appearances  of  the  individual  whose  sanity  ia 
the  snbject  of  inquiry. 

3.  :  :  .  The  mle  permitting  a  non-expert  wit- 
ness to  testify  as  to  the  sanity  or  insanity  of  a  party  whose  legal 
accountability  is  the  sole  matter  in  issue  does  not  allow  such 
witness  to  testify  that  at  a  certain  date  snch  party  knew  the 
difference  between  the  right  and  wrong  of  an  act  at  that  time 
committed  by  him. 

Error  to  the  district  court  for  Hall  county.     Tried 
below  before  Harrison,  J. 


W.  A,  Prince  and  W,  H.  Thompson^  for  plaintiff  in  error. 

Oeorge  H.  Hastings^  Attorney  Oeneral,  and  Charles  6. 
Ryan,  for  the  state. 

Ryan,  C. 

Cuyler  Shults  was  convicted  in  the  district  court  of  Hall 
county,  Nebraska,  of  the  murder  of  J.  P.  Farr,  cbai^ged 
to  have  been  committed  in  said  county  on  the  28th  day  of 
August,  1891.  There  was  no  question  that  said  Farr 
came  to  his  death  at  the  time  and  place  charged  from  the 
effect  of  a  gunshot  wound  inflicted  upon  him  by  said  Shults. 
The  defense  was  insanity,  of  which  there  was  much  evi- 
dence. It  was  shown  that  the  accused  was  wounded  in  the 
right  side  of  the  head  by  a  fragment  of  a  shell  on  the  6th 
of  April,  1862,  at  the  battle  of  Shiloh;  that  since  his  dis- 
charge from  the  federal  army  the  accused  has  become  grad- 
ually morose,  at  times  almost  savage  towards  the  members 
of  his  family ;  that  he  has  become  year  by  year  quarrelsome 
at  times  and  distrustful  of  his  family  and  friends;  that  he 
frequently  was  cruel  towards  his  cattle  and  horses;  thai 
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when  crossed  by  either  man  or  beast  he  became  much  irri- 
tated^ and  on  such  occasions  threatened  to  take  the  life  of 
the  animal  or  man  by  whom  his  displeasure  was  excited; 
that  he  sought  solitude  and  talked  much  to  himself;  that 
a  medical  examination  showed  that  his  left  side  was  par- 
tially paralyzed;  that  his  sleep  was  fitful;  that  owing  to  a 
oontinnous  pain  in  the  region  of  the  above  mentioned 
wound  the  accused  habitually  slept  with  his  hands  locked 
across  his  head ;  that  he  seized  frequently  the  bed  clothes 
in  his  teeth  and  bit  and  tried  to  tear  them,  at  the  same 
time  gritting  his  teeth,  and  on  one  or  two  occasions  it  was 
testified  that  he  foamed  at  the  mouth.  There  was  evidence 
that  the  night  before  the  commission  of  the  homicide  the 
accused  was  agitated  beyond  reason  by  an  act  of  Farr, 
which  accused  considered  as  an  outrage  toward  himself  and 
his  family;  that  in  speaking  of  it  he  shed  tears  on  that 
day,  and  on  the  same  day  as,  and  just  previous  to,  the  kill- 
ing of  Farr,  saying  at  each  time  mentioned  that  he  had  to 
kill  Farr.  Other  evidence  in  the  same  direction  was  given 
and  there  was  also  evidence  of  epilepsy  of  accused's  mother. 
The  wife  of  the  accused  testified  that  accused  said  that  by 
the  use  of  intoxicating  liquors  the  pain  which  continuously 
existed  in  his  head  was  deadened;  and  she  further  testified 
as  of  her  own  observation  that  such  use  enabled  him  to 
sleep  when  otherwise  he  could  not  There  was  medical 
expert  testimony  that  periodic  insanity  of  a  sub-acute  char- 
acter was  indicated  by  the  symptoms  of  the  prisoner. 

The  state  insisted  that  the  above  conduct  of  the  accused 
was  owing  to  a  violent  temper,  often  aggravated  by  intox- 
ication, but  that  no  insanity  existed. 

As  the  sole  contention  in  this  case  was  as  to  the  sanity 
and  ability  of  the  accused  to  discriminate  between  right 
and  wrong  on  the  28th  day  of  August,  1891,  we  shall 
limit  our  observations  to  that  and  incidental  inquiries,  giv- 
ing the  testimony  of  the  witnesses  on  rebuttal  at  consider- 
able length.     (To  a  proper  understanding  of  this  evidence 


484  NEBRASKA  REPORTS.         [Vol.  37 


Shnlts  ▼.  Bute. 


it  is  proper  to  explain  that  the  aocased  for  some  years  pre- 
vious to  the  homicide  resided  between  eight  and  nine  miles 
in  a  southerly  direction  from  Grand  Island.) 

James  McKnight  testified  that  he  had  known  the  accused 
about  four  years ;  lived  within  about  a  mile  and  a  half  of 
the  place  of  residence  of  accused;  was  middling  well 
acquainted  with  him;  saw  him  pretty  often  but  could  not 
say  just  how  often ;  sometimes  once  or  twice  a  week,  some- 
times would  not  see  him  for  a  month,  perhaps ;  saw  him 
quite  frequently  during  the  summer  previous  to  that  in 
which  the  evidence  was  given,  and  saw  him  and  talked 
with  him  on  the  27th  of  August,  1891.  That  during,  the 
time  witness  saw  the  accused  he  talked  with  him  about  as 
frequently  as  one  neighbor  would  with  another,  but  never 
had  any  business  transactions  with  him.  Had  seen  him 
drink  in  Grand  Island,  and  once  saw  him  under  the  influ- 
ence of  liquor  when  he  was  coming  home  from  Grand 
Island,  which  was  August  27,  1891.  Following  this  tes- 
timony the  witness  was  asked: 

Q.  I  will  now  repeat  the  question.  You  may  state,  Mr. 
McKnight,  from  your  knowledge  of  Cuyler  Shults,  gained 
by  your  acquaintance  with  him  as  you  have  stated,  whether 
in  your  opinion  he  was  sane  or  insane  on  the  28th  of 
August,  1891. 

A.  I  would  say  he  was  as  sane  as  any  man  as  far  as  I 
could  see. 

On  further  examination  this  witness  testified  that  he  had 
never  noticed  any  peculiar  acts  of  insanity  about  the  ac- 
cused. 

John  Schwim  testified  that  he  resided  at  Doniphan,  Ne- 
braska, where  he  had  lived  for  about  six  years ;  had  met 
the  accused  in  Mr.  Wolbach's  store,  where  witness  was 
book-keeper,  about  seven  years  before  the  date  of  the  trial ; 
since  that  would  sometimes  see  him  every  week,  and  some- 
times once  a  month;  during  the  preceding  spring,  on  ac- 
count of  accused's  sickness,  he  had  not  seen  him  during  a 
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period  of  two  or  three  months.  Witness  further  testified 
tiiat  his  occupation  was  that  of  cashier  of  the  bank  of 
Doniphan ;  that  for  the  last  three  or  four  years  the  ac- 
cused had  owed  the  bank  some  money,  and  the  bank  had 
generally  some  collection  notes  against  the  accused,  who 
was  accustomed  to  visit  the  bank  perhaps  once  a  month ; 
sometimes  there  would  be  a  lapse  of  two  or  three  months. 
Witness  testified  that  he  bad  seen  the  acccused  about  a  week 
or  two  before  the  28th  of  August,  1891 ;  accused  was  then 
at  the  bank  talking  with  witness;  his  condition  was  about 
88  usual  ever  since  witiiess  had  known  him.  Witness  tes- 
tified that  he  had  passed  the  house  of  accused  a  couple  of 
times,  talked  with  him  about  fishing — a  general  conversa- 
tion; this  was  in  July  or  August,  1891.  The  habits  of 
the  accused  were  irregular ;  witness  had  never  seen  the  ac- 
cused take  a  drink,  and  in  relation  to  being  under  the  in- 
fluence of  intoxicating  liquors,  seemed  always  to  be  the 
same,  that  is,  witness  could  not  distinguish  it  if  he  was 
under  the  influence  of  liquor.  Upon  this  preliminary  ex- 
amination, the  following  question  was  propounded  to  the 
witness : 

Q.  Now,  from  what  he  appeared  to  you  on  the  28th  day 
of  August,  and  from  what  you  have  known  of  him  during 
all  the  time  during  the  last  seven  years,  in  your  judgment 
or  opinion,  was  the  man  sane  or  insane  on  the  28  th  day  of 
August,  1891? 

Objection  duly  made,  overruled,  and  exception  taken. 

The  court  remarked:  ^'I  think  he  may  answer  now;  it 
is  pretty  dose,  though.''    Whereupon  witness  answered :    . 

A.  I  cannot  form  an  idea  if  he  had  been  sane  or  in- 
sane. Mr.  Shnlts  was  eccentric.  I  cannot  draw  the  line 
between  insanity  and  eccentricity;   I  am  no  expert. 

Q.  What  does  his  eccentricity  consist  of,  Mr.  Schwim? 

A.  Well,  first,  he  had  a  mania  for  lying. 

Q.  What  else,  if  anything? 

A*  And  telling  stories  in  general. 
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Q.  What  else? 

A.  Oh,  he  had — I  don't  think  he  ever  liked  to  work 
very  much;  be  wanted  to  go  fishing  and  hunting;  it  was 
one  of  his  passions. 

Q.  That  was  one  of  his  ecoentricities,  was  it? 

A.  Well,  it  was  more  of  a  passion,  I  should  think,  and 
lying  I  should  class  as  an  eoeentricity.  A  man  may  have 
a  passion  for  lying  the  same  as  he  may  have  for  stealing  or 
kleptomania.  I  don't  know  as  there  is  any  man  that  has 
the  habit  of  lying  when  it  don't  do  any  good. 

Q.  From  your  knowledge  of  this  man  during  these 
seven  years,  and  the  many  times  you  liave  met  him  and 
talked  with  him,  with  all  of  his  eccentricities,  taking  them 
all  together,  what,  in  your  opinion,  was  the  man's  ability 
to  judge  between  right  and  wrong  in  this  particular  crime 
committed  on  the  28th  of  August,  1891? 

Due  objection  was  made,  overruled,  and  exception  taken. 
Witness  answered : 

A.  I  think  when — of  course  I  don't  know  what  state 
his  mind  was  in  at  that  time — the  day  he  committed  the 
crime,  but  from  the  appearance  he  gave  me  the  last  few 
times  I  think  he  could  distinguish  between  right  and  wrong. 

Mr.  Henry  Denman  testified  on  rebuttal  that  he  lived 
eleven  miles  southwest  of  Grand  Island  at  the  time  of  tes- 
tifying, where  he  had  lived  over  twenty*4wo  years;  had 
known  Cuyler  Shults  between  twelve  and  fifteen  years^ 
and  during  the  time  of  his  acquaintance  with  Shults  had 
seen  him  two  or  three  times  a  week,  sometimes  might  be 
a  month,  probably  not  more  than  once  or  twice  a  mootii, 
and  again  witness  might  not  see  him  for  two  months. 
During  the  time  of  his  acquaintance  with  the  aooosed  wit* 
ness  had  held  the  office  of  sheriff  and  jailer  of  the  county 
for  two  years ;  had  seen  the  accused  in  the  jail  perhaps 
three  or  four  times  during  those  two  years,  which  were 
1882  and  1883.  Since  the  last  date  above  given  witness 
had   lived  on  his  farm  in  the  neighborhood  of  two  and 
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a  half  mile»  from  the  residence  of  the  accused,  during  which 
time  he  had  seen  him  every  two  or  three  days;  often  saw 
him  on  the  road  and  sometimes  in  the  village  of  Doniphan, 
sometimes  in  the  city  of  Grand  Island.  Sometimes  he 
would  see  him  once  a  week  and  sometimes  it  might  be  two 
or  three  weeks ;  when  witness  saw  the  accused  in  Doniphan, 
he  would  be  doing  considerable  talking,  and  drank  con- 
siderable liquor ;  had  met  the  accused  a  great  many  times  in 
Grand  Island,  and  the  accused  seemed,  and  was,  under  the 
influence  of  liquor ;  when  in  this  condition  he  was  more 
boisterous  than  when  sober;  was  talkative  and  violent; 
when  under  the  influence  of  liquor  Mr.  Shults'  eyes  seemed 
to  beglary-^had  a  devilish  appearance ;  devilish  disposition 
aeemed  to  ha^  possession  of  him.  When  sober  the  witness 
•could  observe  no  incoherence  in  the  speech  of  the  accused, 
but  when  drunk  the  accused^s  tongue  would  be  thick  and 
numb,  and  he  could  scarcely  talk.  Witness  testified  that  he 
did  not  see  the  accused  very  often  during  the  summer  of 
1891 ;  probably  met  him  a  half  dozen  times  in  the  fore 
part  of  the  season — June  and  July^-on  the  road  from  ao- 
cdsed's  place  to  Doniphan.  Witness  testified  that  he  was 
at  the  home  of  the  accused  between  the  25th  day  of  July 
and  the  15th  of  August,  1891,  between  9  and  10  o'clock 
in  the  evening.  Aft^  witness  had  been  there  ten  or  fifteen 
minutes  accused  came  from  the  river  where  he  had  been 
attending  to  his  fish  hooks;  witness  conversed  with  him; 
accused  did  not  act  any  differently  from  any  time  when 
witness  had  met  him  when  he  was  sober. 

Premised  with  this  testimony,  the  following  questions 
and  answers  appear  in  the  record : 

Q.  Now,  Mr.  Denman,  from  your  knawledge  of  him  as 
you  have  stated,  was  he  in  your  opinion  sane  or  insane  in 
August,  1891? 

Upon  the  su^estion  of  the  court  that  the  question  be 
confined  to  the  acquaintance  of  the  witness  with  the  ac- 
cused, the  question  was  put  in  the  following  form: 
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Q.  Mr.  DenmaOy  from  this  knowledge  and  aoqaaintanoe 
with  the  defendant^  was  he  during  the  time  70a  have  known 
him^  sane  or  insane,  in  your  opinion? 

Due  objections  were  made,  overruled,  and  exceptions 
taken. 

A.  My  opinion  is  he  was  sane. 

Q.  From  your  knowledge  and  aoquaintanoe  with  him 
during  the  time  you  speak  of  did  he,  in  your  opinion,  know 
the  difference  between  right  and  wrong? 

A.  Yes,  sir. 

Q.  From  your  knowledge  of  him  during  the  time  yon 
have  known  him,  could  he  in  your  opinion,  distinguish 
the  difference  between  right  and  wrong  in  the  particular 
act  charged  in  this  information,'  namely,  theHcilling  of  J» 
P.  Farr  on  the  28th  of  August,  1 891  ? 

Due  objections  were  made  to  this  proposed  evidence, 
which  were  overruled,  to  which  the  defendant  excepted. 

Witness  answered : 

A.  Yes,  sir. 

John  W.  Denman  testified  to  an  acquaintance  with  the 
accused  and  opportunities  of  observing  his  conduct,  much 
to  the  same  effect  as  detailed  in  the  evidence  of  the  last 
witness.  He  said  that  he  saw  the  accused  on  the  27th  day 
of  August,  1891,  going  to  Grand  Island  about  11  o'clodc 
in  the  forenoon,  when  he  had  some  talk  with  the  accused, 
who  told  him  about  his  trouble  with  Mr.  Farr;  that  he 
saw  the  accused  the  same  day  about  sunset;  that  at  the 
last  named  time  the  accused  was  under  the  influence  of 
liquor;  saw  him  the  next  day  after  the  homicide,  when  the 
accused  said  to  him  good  bye;  that  accused  never  expected 
to  see  witness  again  ;  that  witness  remarked  to  him  that  he 
(Shults)  would  get  into  the  "jug"  over  to  Grand  Island* 
No  further  conversation  was  had  at  that  time;  that  during 
the  witness's  acquaintance  with  the  accused  he  lived  within 
about  three  <niles  of  him. 

After  this  preliminary  testimony  the  witness  was  asked 
the  following  question : 
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Q.  Now  from  your  knowledge  and  acquaintance  of  this 
man  for  the  number  of  years  that  you  have  known  him^ 
state,  Mr.  Denman,  what  was  your  opinion  of  this  man  in 
regard  to  his  ability  to  judge  between  right  and  wrong  of 
this  particular  act  committed  on  the  28th  of  August,  1891  ?. 

After  the  overruling  of  objection  and  taking  of  excep- 
tion witness  answered : 

A.  Well,  I  should  judge  he  was  able  to  judge  between 
right  and  wrong. 

John  Gallagher  testified  that  at  the  time  of  giving  his 
testimony  witness  lived  seven  and  a  half  miles  south  of 
Orand  Island,  where  he  had  lived  for  about  a  year;  previous 
to  that  time  he  had  lived  one  mile  north  of  Doniphan  and 
a  mile  east  for  four  years;  prior  to  that  time  he  had  lived 
six  miles  east  of  Doniphan,  or  rather  five  .miles  east  of 
Doniphan  and  one  mile  south.  He  detailed  about  the 
same  means  of  observation,  and  the  same  intimacy  of  ac- 
quaintance as  has  been  stated  by  the  two  witnesses  whose 
evidence  immediately  precedes  that  of  this  witness.  Wit- 
ness further  stated  he  had  always  considered  the  conversa- 
tioQ  of  the  accused  just  as  rational  as  his  own ;  never  saw 
him  take  a  drink  of  liquor  in  his  life;  every  time  witness 
met  the  accused  coming  from  toward  Grand  Island  accused 
seemed  to  be  intoxicated ;  at  such  times  he  talked  just  as 
any  other  man  would  when  the  worse  for  liquor;  some- 
times he  would  be  drunk  almost  and  lying  in  the  bottom 
of  the  wagon,  letting  his  horses  proceed  homeward  with- 
out any  restraint  at  all;  had  seen  the  accused  under  the 
influence  of  liquor  in  Grand  Island ;  noticed  no  difference 
in  him  when  intoxicated  in  appearance  from  the  appear- 
ance of  other  men  when  intoxicated;  sometimes  under 
snch  circumstances  he  was  profane  and  abusive ;  sometimes, 
whether  intoxicated  or  not,  he  was  angry  and  excited  ;  one 
time  in  1889,  while  surveying,  noticed  such  conduct  of 
the  accused  when  he  was  sober,  the  defendant  then  accused 
witness  of  bringing  Mr.  Shaw,  'Hhe  damn  big  Scotchman,'* 
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as  he  called  him,  out  to  cheat  him  out  of  his  laud ;  warned 
witness  not  to  come  near  him  or  witness  might  look  out  for 
the  hatchet  which  was  in  the  hands  of  the  accused;  at 
that  time  the  accused  ground  his  teeth  and  looked  like  an 
angry  man;  the  expression  in  his  eyes  was  one  which  wit- 
ness had  noticed  many  times  when  accused  was  excited;  he 
had  a  flashing  eye.  When  talking  the  accused  would  put 
the  corner  of  his  handkerchief  or  necktie  into  his  mouth; 
on  such  occasions  he  would  talk  rational,  however;  never 
heard  him  give  any  reason  for  this  conduct  Witness  saw 
accused  in  August,  1891,  when  accused  was  brought  before 
the  commissioners  of  insanity;  mefc  him  on  the  way  to 
Orand  Island;  at  that  time  had  conversation  with  him 
and  accused  talked  as  he  always  did;  said  he  had  been 
over  before  the  said  commissioners,  but  said  that  the  com- 
missioners could  not  keep  the  accused  long  because  he  just 
told  them  that  if  he  was  insane  they  would  have  to  take 
care  of  him,  and  if  he  was  not  insane  they  would  have  to 
turn  him  out  and  let  him  go;  accused  told  witness  at  that 
time  that  it  was  a  damn  good  scheme  for  to  git  rid  of  him. 
Tlie  defendant  accused  Mr.  Yonker  of  having  instituted 
the  proceedings  before  the  commissioners  of  insanity. 
(Yonker  is  his  son-in-law.)  At  that  time  accused  told  wit- 
ness that  Yonker  could  not  stay  on  his  place.  Subse- 
quently to  that  time,  and  before  the  homicide,  witness  had 
met  the  accused  and  talked  with  him  for  probably  an  hour 
or  an  hour  and  a  half;  could  see  no  difference  in  his  talk 
or  conduct  from  what  it  ordinarily  was.  This  last  con- 
versation witness  fixed  as  on  the  26th  of  Aqgust,  1891;  it 
was  just  a  general  conversation  in  regard  to  the  weather, 
the  old  trouble  of  cutting  a  fence;  accused  said  if  they 
would  rebuild  it  and  deprive  his  family  from  going  to 
school  and  provision  to  live  on  he  would  cut  the  fence 
down ;  said  they  could  not  ride  over  him  any  longer,  or  if 
they  did  he  would  shoot  them;  did  not  say  who  he  referred 
to.     Witness  was  then  asked  the  following  question : 
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Q.  Mr.  Gallagher^  from  jour  acquaintance  with  him,  ad 
jou  have  detailed,  you  may  state  whether  or  not  in  your 
opinion  he  was  sane  or  insane  during  the  time  you  have 
known  him? 

To  this  there  was  proper  objectioni  which  was  overruled 
and  exception  taken. 

The  witness  answered:  '*  I  always  thought  he  was  a  sane 


man.'' 


Zenas  H.  Denman  testified  to  facts  showing  about  the 
same  means  of  observation  and  acquaintance  with  the  ac- 
cused as  has  been  stated  in  the  testimony  of  the  three  last 
named  witnesses.  The  witness  further  stated  that  the  last 
time  he  saw  the  accused  was  about  five  or  six  weeks  prior 
to  the  homicide,  that  is  the  last  time  he  had  a  talk  with 
him.     He  was  then  asked  this  question : 

Q.  Mr.  Denman,  from  your  acquaintance  with  him,  as 
you  have  detailed,  did  he,  in  your  opinion,  know  the  dif** 
ference  between  right  and  wrong  as  to  the  killing  of  J.  P. 
Farr  on  August  28th,  1891? 

He  answered : 

A.  From  the  last  talk  I  had  with  him,  I  think  it  was 
about  six  weeks  prior  to  the  shooting,  I  should  say  he 
would  know  right  from  wrong. 

Dr.  Sutherland  testified  as  to  the  indications  of  certain 
phenomena  respecting  the  accused  which  had  been  detailed 
by  the  other  witnesses. 

John  Allan  testified  that  he  was  clerk  of  the  district 
court  of  Hall  county,  and  ex-offioio  clerk  of  the  board  of 
commissioners  of  insanity ;  that  defendant  Shults  was  be- 
fore the  board  on  the  charge  of  insanity  on  July  22  or  23, 
1891;  that  he  attended  the  inquisition  held  as  to  the  al- 
leged insanity  of  defendant  Shults;  that  witness  talked 
with  accused  about  his  condition  and  that  accused  said  if 
he  was  insane  then  he  always  had  been;  claimed  that  his 
family  was  plotting  against  him;  that  he  had  had  trouble 
with  Yonker;  also  with  his  own  son  John;  that  accused's 
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wife  was  very  deoeitful^  when  any  person  was  around  the 
the  house  she  was  pleasant  and  nice  to  him^  but  as  soon  as 
they  were  gone  she  abucad  and  aggravated  him ;  that  he 
wanted  to  subpcsna  twenty-five  witnesses  from  Grand  Island 
and  the  neighborhood  where  he  lived  to  prove  that  he  was 
not  insane ;  this  was  about  8  o'dock  in  the  evening  ;  that  the 
commission  did  not  want  to  put  the  county  to  a  great  deal 
of  expense^  and  commenced  and  concluded  to  hold  the  ex- 
amination that  evening;  it  was  held  in  the  county  super- 
intendent's office;  Mr.  Shults  handled  his  own  case  and 
made  the  witnesses  own  up  to  nearly  everything  he  had 
told  the  commissioners;   that  the  commissioners  turned 
Mr.  Shults  over  to  the  sheriff  until  next  morning  at  10 
o'clock;  the  accused  talked  a  great  deal,  repeated  the  as- 
sertions he  had  made  as  to  his  family^  and  commenced  to 
tell  war  stories  among  other  things;  did  not  see  the  ac- 
cused  after  that  time  before  the  28th  of  August;  had 
known   Cuyler  Shults  for  ten  years,  during  which  time 
witness  had  seen  him  on  an  average  probably  of  about 
once  in  two  months  in  Grand  Island ;  sometimes  the  ac- 
cused came  in  to  have  witness  make  out  his  pension  papers, 
affidavits,  etc. ;  sometimes  witness  saw  him  on  the  street; 
accused  talked  a  good  deal,  was  generally  under  the  influ- 
ence of  liquor,  sometimes  a  good  deal  under  the  influence 
of  liquor;  was  full  of  talk,  made  rather  rough  remarks  and 
jokes ;  did  not  particularly  notice  his  eyes ;  had  noticed  him 
when  he  was  angry,  when  he  would  be  a  little  more  talka- 
tive than  usual;  talked  rather  loud  and  in  rather  a  discon- 
nected manner;  witness  did  not  have  a  great  deal  of  talk 
with  him  when  he  was  intoxicated;  would  get  through  with 
him  as  soon  as  possible;  merely  required  him  to  answer 
questions  to  get  his  papers  in  proper  shape  and  signed ; 
talked  with  him  on  the  streets  probably  three  or  four  times 
a  year.     Witness  was  then  asked : 

Q.  Now,  from  your  acquaintance  with  him  as  you  have 
detailed,  was  he  in  your  opinion  sane  or  insane  during  the 
time  you  knew  him? 


Vol.  37]         JANUARY  TERM,  1898.  493 


Shults  X.  Sta'e. 


Afler  the  overruling  of  an  objection  and  exception  taken 
thereto,  witness  answered : 

A.  Sane,  bat  not  very  well  balanced. 

He  was  then  asked : 

Q.  Mr.  Allan,  from  your  acquaintance  with  him  as  you 
have  testified,  did  be  in  your  opinion  know  tlie  difference 
between  right  and  wrong  on  the  28tb  of  August,  1891, 
when  he  killed  J.  P.  Farr  ? 

Upon  proper  objection  being  overruled  and  exception 
taken,  the  witness  answered: 

A.  I  think  he  did,  he  seemed  to  know  the  penalty  of  the 
crime  he  had  committed. 

Mr.  Glanville,  another  member  of  the  board  of  commis- 
sioners of  insanity,  testified  substantially  as  above  in  re- 
spect to  the  proceedings  had  on  July  22  or  23,  1891.  He 
was  not  asked  his  opinion  as  to  the  sanity  or  insanity  of  the 
accused,  or  his  ability  to  di9crirainate  between  right  and 
wrong. 

George  Grantham  testified  that  he  lived  three  and  a  half 
miles  south  of  Doniphan ;  had  known  the  accused  for  twenty 
years;  first  knew  him  in  Butler  county,  Nebraska,  where 
he  lived  in  the  same  house  with  witness;  might  have  been 
for  four  or  five  months;  during  that  time  he  appeared  all 
right;  in  speaking,  his  manner  was  very  quick,  spoke 
quicker  than  some  people  do ;  did  not  drink  much  then  aa 
he  has  lately,  because  he  was  poor  at  that  time ;  would  get 
mad  very  quick ;  after  he  left  Butler  county  witness  next 
saw  him  at  Doniphan,  Nebraska,  about  twelve  years  before 
the  date  of  the  trial,  when  he  was  living  on  a  farm  on 
the  Platte  river;  witness  and  the  accused  had  had  a  little 
trouble  in  Butler  county,  and  the  accused  wanted  to  make 
it  up  with  the  witness  every  time  they  met,  and  especially 
when  the  accused  had  had  liquor;  at  such  times  the  accused 
terribly  wanted  to  get  into  conversation  with  witness  and 
make  it  up,  and  said  that  if  witness  would  come  down 
home  with  him  accused's  wife  would  make  witness  some 
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candy — ^he  was  somewhat  intoxicated  at  the  time.  While 
at  Doniphan  witness  bad  seen  accused  around  the  corner  of 
a  building  drinking  out  of  a  bottle  oirje  or  twice.  After 
accused  came  to  Hall  county,  Nebraska,  witness  saw  him 
once  in  two  or  three  weeks,  or  once  a  month  just  as  it  hap- 
pened; had  seen  accused  after  accused  had  said  his  wife 
would  make  witness  some  candy;  sometimes  he  was  sober 
and  sometimes  he  was  not.  Witness  had  never  seen  accused 
excited  or  angry  since  he  had  been  in  Hall  county ;  witness 
had  seen  accused  sometime  before  the  killing  of  J.  P.  Farr, 
but  could  not  say  how  long  previous  to  th.it  date;  could  not 
say  in  what  year.     Witness  was  then  asked  this  question  : 

Q.  Now,  Mr.  Grantham,  from  your  acquaintance  from 
the  time  you  first  met  him  in  Butler  county,  was  he  in  your 
opinion  sane  or  insane  during  the  time  you  have  known 
him  up  to  the  28th  of  August,  1891? 

Objection  was  duly  made  to  this  question,  which  was 
overruled,  and  exception  taken.     Witness  then  answered : 

A.  Well,  sir,  I  should  say  he  was  a  sane  man,  sir. 

Witness  was  then  asked  this  question : 

Q.  From  what  you  know  of  him  from  the  time  you  first 
knew  him  in  Butler  county  up  to  the  28th  day  of  August, 
1891,  did  he,  in  your  opinion,  know  the  difierenee  between 
right  and  wrong  as  to  the  killing  of  J.  P.  Farr  on  August 
28th,  1891? 

After  the  overruling  of  due  objection  to  this  question, 
to  which  exception  was  taken,  the  following  answer  was 
made  by  the  witness : 

A.  I  should  judge  he  did  know  right  from  wrong. 

It  will  scarcely  escape  observation  that  all  the  prelimi- 
nary inquiries  made  were  introductory  to  two  questions: 
First,  whether  the  accused  was  sane  or  insane,  in  some  in- 
stances on  the  day  of  the  homicide,  in  others  during  the 
acquaintance  of  the  witness  with  the  accused;  second, 
whether  on  the  day  of  the  homicide  the  accused  could 
judge  between  right  and  wrong  in  respect  thereto.     This 
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evidence  was  in  no  instanoe  given  by  an  expert,  hence 
the  following  quoted  language  is  applicable  thereto:  In 
Schlencker  v.  State,  9  Neb.^  250^  occurs  the  following  lan- 
guage: ''The  defense  of  insanity  being  interposed^  and  sev- 
eral witnesses  having  testified  of  strange  conduct  on  the  part 
of  the  prisoner  shortly  before  and  on  the  day  of  the  homi- 
cide, a  number  of  witnesses,  not  experts,  however,  were  ex- 
amined by  the  state  as  to  his  conduct  and  appearance  in  their 
presence  on  sundry  occasions  both  before  and  shortly  after 
the  shooting  occurred.  The  opinions  of  thede  witnesses  as  to 
the  prisoner's  mental  condition,  haaed  upon  what  they  had 
personally  observed,  and  then  detailed  to  the  jnry,  were  ad- 
mitted in  evidence  under  the  objection  that  they  were  in- 
com{>etent  evidence.  That  none  but  medical  experts  shall 
be  permitted  to  give  to  the  jury  their  opinions,  based  upon 
the  testimony  of  other  witnesses  on  the  question  of  insanity^ 
is,  we  believe,  universally  held.  In  this  case,  however, 
the  witnesses  were  the  neighbors  and  acquaintances  of  the 
prisoner,  knew  him  well,  and  their  opinions  were  formed 
from  seeing  and  observing  him  for  several  months  almost 
daily.  Opinions  formed  under  these  circumstances,  al- 
though not  those  of  medical  men,  are,  nevertheless,  entitled 
to  respectful  consideration  by  courts  and  juries,  and  we 
have  seen  no  satisfectory  reason  for  holding  them  to  be 
incompetent  evidence.^' 

In  Polin  V.  StcUe,  14  Neb.,  on  page  546,  is  found  the 
following  language:  "Non-expert  testimony  on  the  ques- 
tion of  the  prisoner's  alleged  insanity  was  admissible.  The 
witnesses  had  known  the  prisoner  for  years ;  were  more  or 
less  intimately  acquainted  with  his  habits  and  practices^ 
and  formed  their  opinions  from  facts  within  their  own 
knowledge.  Their  testimony  was  clearly  within  the  rule 
announced  in  the  case  of  Sehlencker  v.  State,  9  Neb.,  241." 

In  Burgo  v.  State,  26  Neb.,  on  page  643,  this  court  said : 
''It  is  probable  that  there  is  no  better  proof  of  the  sanity 
or  insanity  of  a  person  than  the  testimony  of  those  who 
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are  intimatelj  acquainted  with  him  and  have  observed  hia 
conduct  for  months  or  years/' 

The  inquiry  as  to  sanity  or  insanity  is  as  to  a  fact,  ''and 
the  expressed  opinion  of  one  who  has  had  adequate  oppor- 
tunities to  observe  his  conduct  and  appearance  is  but  thestate- 
ment  of  a  fact;  not  indeed  a  fact  established  by  direct  and 
positive  proof,  because  in  most  if  not  all  cases  it  is  im- 
possible to  determine  with  absolute  certainty  the  precise  men- 
tal  condition  of  another,  yet  being  founded  on  actual  ob- 
servation, and  being  consistent  with  common  experience  and 
the  ordinary  manifestations  of  the  condition  of  the  mind, 
it  is  knowledge,  so  far  as  the  human  intellect  can  acquire 
knowledge  upon  such  subjects.''  {OonnectictU  Mutual Idfe 
Ins.  Ob.  V.  Lathrop,  111  U.  8.  Rep.,  620.) 

To  testify  as  above  indicated,  it  should  be  afiSrmatively 
shown  that  the  non-expert  witness  has  had  sufficient  ac- 
quaintance and  means  of  observation  to  testify  as  to  san- 
ity or  insanity  as  to  any  other  physical  fact.  In  support 
of  the  ruling  of  the  court  in  excluding  the  opinion  of 
Campbell,  a  witness  of  the  class  now  under  consideration, 
counsel  for  the  defendant  in  error  in  their  brief  use  the  fol- 
lowing apposite  language:  ^'The  doctrine  is  well  settled,  in 
accordance  with  the  current  of  authority,  that  the  witness 
who  is  not  a  medical  expert,  may,  in  certain  cases  where 
the  question  of  insanity  is  raised,  and  the  state  of  mind  of 
a  person  is  the  subject  of  investigation,  state  his  opinion, 
but  to  warrant  this  being  done,  and  such  opinion  being 
received  in  evidence,  it  must  first  be  shown  that  the  ac- 
quaintance of  the  witness  with  the  party,  whose  sanity  is 
questioned,  is  of  an  intimate  character  and  his  associations 
with  him  of  sufficient  duration  to  justify  him  in  forming  a 
correct  judgment  as  to  the  intellectual  status  of  the  person 
whose  sanity  is  under  investigation.''  This  rule  properly 
excluded  the  testimony  of  Campbell,  and  with  die  same 
effect  should  have  been  interposed  against  the  evidence  of 
some  of  the  witnesses  on  rebuttal,  notably  that  of  Greorge 
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Gruntliam.  The  evidence  should,  to  qualify  a  non-expert 
witness  to  testify  as  to  a  condition  of  sanity  or  insanity,  show 
an  acquaintance  with  that  condition,  which,  in  the  instance 
last  cited  at  least,  was  not  sufficiently  done.  Not  only  so^ 
hut  evidence  of  such  condition  must  be  confined  to  periods 
when  ther€  was  sufficient  opportunities  for  observation. 
It  will  readily  be  seen  that  some  of  these  witnesses  showed 
a  disconnected  acquaintance  with  the  prisoner  extending 
through  several  years,  yet  they  testify  as  to  the  condition 
of  the  accused  apparently  in  no  way  limited  by  or  having 
relation  to  the  periods  covered  by  spch  observation.  This 
could  hardly  be  considered  evidence  pertinent  to  the  exist- 
ence of  a  fact,  established  though  it  was  by  observation. 
It  may  have  been  an  inference  by  the  witness  deduced 
from  the  presumed  continuance  of  the  condition  which  the 
witness  had  observed,  but  that  is  not  within  the  rule,  or  the 
reason  of  the  rule,  which  permits  the  use  of  this  class  of 
evidence. 

There  is,  however,  a  more  radical  objection  to  the  testi- 
mony given  by  these  witnesses  in  rebuttal  than  has  been 
yet  made,  though  it  lies  in  the  general  course  of  former  ob- 
servations. After  having  shown  opportunities  for  obser- 
vation of  the  accused  from  twice  a  week  to  once  in  two  or 
three  months — in  one  instance  at  least,  being  no  nearer 
than  six  weeks  to  the  date  of  the  homicide,  witnesses  were 
asked  whether  in  their  opinion  the  accused  knew  the  dif- 
ference between  right  and  wrong  on  August  28,  1891,  as 
to  the  killing  of  J.  P.  Farr.  The  evidence  of  these  wit- 
nesses as  to  the  sane  or  insane  condition  of  the  prisoner 
was  tolerable,  only  because  tliey  testified  as  to  the  existence 
of  sanity  or  insanity  as  a  fact.  What  deduction  was  to  be 
drawn  from  that  fact  was  solely  a  question  for  the  consid- 
eration of,  and  determination  by,  the  jury.  The  contest 
was  not  as  to  the  fact  of  the  homicide,  but  was  as  to  the  legal 
responsibility  of  the  accused  for  its  commission.  The 
court  properly  instructed  the  jury  that  if  the  accused  at 
35 
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the  time,  by  reason  of  iDsanity,  had  not  the  capacity  to  dis- 
tinguish between  right  and  wrong,  he  could  not  be  held 
accountable.  This  capacity  was  the  sole  question  for  the 
jury  to  determine.  To  allow  the  witnesses  to  testify  that 
in  their  opinion  the  accused,  when  he  committed  the  homi- 
cide, was  sane,  and,  further,  that  he  knew  the  difference  be- 
between  right  and  wrong  as  to  his  killing  of  J.  P.  Farr, 
at  the  time  of  the  commi&sion  of  that  homicide,  was  to 
allow  of  as  incompetent  evidence  as  to  have  permitted  the 
same  witnessess  to  testify  whether  or  not  in  their  opinion 
the  accused  was  guilty  as  charged.  If  the  testimony 
really  given  was  accepted  by  the  jury  and  acted  upon  as 
true,  only  a  verdict  of  guilty  could  logically  result.  The 
reason  for  the  rule  allowing  non-expert'  witnesses  to  testify 
as  to  sanity  or  insanity  as  a  physical  fact  has  been  fully 
set  out,  that  it  may  be  obvious  that  in  this  there  is  no 
violation  of  the  general  rule  which  forbids  witnesses  not 
experts  from  testifying  as  to  a  mere  opinion.  In  some 
courts  even  this  class  of  evidence  has  been  rejected  because 
assumed  to  be  but  one  kind  of  an  opinion.  By  the  great 
majority  of  courts,  however,  it  is  allowed  because  it  is  not 
open  to  that  objection.  This  rule,  however,  furnishes  no 
excuse  for  permitting  non-expert  witnesses  giving  what 
without  doubt  is  a  mere  opinion,  and  that  too  upon  the 
one  vital  question  in  the  case — the  legal  accountability  of 
the  prisoner  for  a  homicide  admittedly  committed  by  him. 
The  judgment  of  the  district  court  is 

Beyebsed. 
Irvine,  C,  concurs, 

Kaoan,  C,  as  counsel,  having  advised  parties  interested 
in  respect  thereto,  took  no  part  in  the  consideration  or  de- 
cision of  the  above  case. 
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Andrew  M.  Wistedt,  APPELUUirry  v.  Andrew  Becoo 

MAN  ET  AL,,  APPELLEES. 
Filed  Jukb  30, 1893.    No.  6131. 

1.  Appeal :  Time  of  Filing  Tbanbobipt:  Jubisdiotiok.  To  give 

the  BQpreme  ooart  jariadiction  to  reTiew  a  case  on  appeal  the 
traDaeript  of  the  prooeedingp  most  be  filed  in  this  court  within 
mx  months  after  the  rendition  of  the  decree  sought  to  be  ap- 
pealed fh>m. 

2.  Beview :  Petitiok  nr  Ebbob.  A  jndgment  cannot  be  reviewed 

on  error  by  the  supreme  ooort  unless  a  petition  in  error  is  filed 
in  this  court  therefor. 

Appeal  from  the  district  court  of  Bart  county.  Heard 
below  before  Irvine^  J. 

H.  H.  Bowes,  for  appellant 

Bears  &  Thomas^  oantrcu 

Bagan^  C. 

This  ia  an  appeal  from  the  district  court  of  Burt  county. 
The  appellant  sued  the  appellees  for  an  accounting,  claim- 
ing due  him  from  them  }800.  The  appellees  answered,' 
admitting  $6  due  appellant.  The  court  found  due  the  ap- 
pellant $78.13.  This  decree  was  rendered  March  31,1891. 
The  transcript  and  the  evidence  for  appeal  were  filed  with 
the  clerk  of  this  court  December  16,  1891,  or  more  than 
six  months  after  the  rendition  of  the  decree. 

No  petition  in  error  has  ever  been  filed  in  this  court. 
We  are  precluded  then  from  examining  the  evidence  in 
the  bill  of  exceptions,  and  trying  this  case  either  on  ap- 
peal or  error.  The  pleadings  support  the  judgment.  Th^ 
findings  and  decree  of  the  district  court  are 

Affirmed. 
Byan,  C,  concurs. 
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Ibyike,  C,  having  presided  in  the  court  below,  took  no 
part  in  the  decision  here. 
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FiBST  National  Bane  of  Wymobb  v.  Abbahah  L. 

Miller. 

Filed  Juhb  30, 1893.    Na  487L 

1.  Hegotiable  InBtriiments:  Checks:  Peesentmbht:  Rea- 
sonable Time:  Release  of  Indorsee.  On  Saturday,  the 
3l8t  day  of  May,  1880,  aboat  the  close  of  banking  hours,  one  If. 
indorsed  in  blank  and  deposited  to  his  credit  in  a  bank  in  Wy- 
more,  Nebraska,  certain  checks  drawn  to  hii  order  by  one  R  on  ^ 
a  bank  in  Cortland,  Nebraska.  Wymore  and  Cortland  are 
twenty-seven  miles  distant  from  one  another,  but  connected  by 
telegraph,  telephone,  and  railroad  lines,  and  a  mail  left  Wymore 
at  6  P.  M.  daily,  arriving  at  Cortland  at  9  P.  M.  the  same  day. 
The  Wymore  bank  made  no  inquiry  of  the  Cortland  bank  as  to 
whether  the  checks  were  good,  nor  did  it  at  any  time  adrise  the 
Cortland  bank  that  it  held  the  checks,  but  on  the  day  of  their 
receipt,  mailed  said  checks  to  a  bank  in  St.  Joseph,  liissonri, 
which  bank  sent  them  by  mail  to  a  bank  in  Omaha,  Nebraska, 
and  this  latter  bank  sent  them  by  mail  to  the  bank  in  Cortland, 
at  which  they  arrived  on  June  5,  and  were  then  protested  for 
non-payment.  Held,  That  the  Wymore  bank  did  not  present  the 
checks  for  payment  to  the  Cortland  bank  in  a  reasonable  time, 
and  that  the  indorser.  Miller,  was  thereby  discharged. 

:  :  :  Diligrnce.     An  ordinary  check  is  not 


2. 


3. 


designed  for  circulation,  bat  for  immediate  presentment,  and  to 
charge  an  indorser  must  be  presented  with  all  due  dispatch  and 
diligence  consistent  with  the  transaction  of  other  commercial 
business. 


:  :  :  .     Greater  diligence  is  required  in 

presenting  ordinary  checks  for  payment  than  in  presenting  bills 
of  exchange.  Whether  an  ordinary  check  has  been  presented 
for  payment  by  the  indorsee  thereof  in  such  a  reasonable  time 
as  to  hold  the  indorser  must  be  determined  from  the  &ctB  and 
circumstances  of  each  particular  case. 
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4  Banks  and  Banking:  Custom  and  Usage:  Che.ks.  No 
castom  or  usage  among  hankers  as  to  the  manner  of  presenting 
ordinary  checks  for  payment  will  relieve  them  from  the  legal 
duty  of  presenting  snch  checks  for  payment  within  a  reasonable 
time. 

6.  Checks:  Indorsees:  Presentment:  Damages:  Evidenob. 
In  a  salt  by  an  indorsee  against  the  indorser  of  an  ordinary 
cheek,  where  the  defense  is  that  the  check  was  not  presented  for 
payment  within  a  rea<K>nable  time,  inquiry  as  to  whether  the 
indorser  was  damaged  by  reason  of  the  &ilnre  to  present  the 
check  for  payment  is  immaterial. 

Error  from  the  district  court  of  Gage  county.  Tried 
below  before  App£LO£T|  J. 

A,  D.  McCandkes  and  Marquett,  Deweese  &  HaU^  for 
plaintiff  in  error. 

QriggSy  RinaJcer  &  Bibb  and  T.  F.  Burke^  contra. 

Ragan^  C. 

On  Saturday,  the  31st  day  of  May,  1890,  about  4  o'clock 
in  the  aflernoou,  Abraham  L.  Miller  indorsed  in  blank 
and  deposited  to  his  credit  in  the  First  National  Bank  of 
Wymore  two  checks,  drawn  by  A.  W.  Beahm  to  Miller's 
order,  on  the  State  Bank  of  Cortland,  Nebraska.  These 
checks  aggregated  $3,429.25. 

The  town  of  Cortland  is  twenty-seven  miles  distant  from 
Wymore,  the  two  being  connected  by  telephone,  tel^raph, 
and  railroad  lines,  and  two  daily  mails.  The  mails  for 
Cortland  closed  at  Wymore,  at  that  time,  at  6  and  8  o'clock 
respectively  in  the  afternoon  of  each  day.  The  first  mail 
would  reach  Cortland  at  9  o'clock  P.  M.  of  the  same  day, 
and  the  second  at  10  o'clocji:  the  next  day. 

The  plaintiff  in  error  made  no  inquiry  of  the  Cortland 
bank  as  to  whether  the  Beahm  checks  were  good,  nor  did 
it  notify  the  Cortland  bank  that  it  held  such  checks.  On 
the  same  day  that  the  checks  were  received  by  it,  the 
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plaintiff  in  error  sent  them  by  mail  to  a  bank  in  St.  Joseph, 
Missouri^  for  collection.  That  bank  forwarded  them  by 
mail  to  the  Omaha  National  Bank,  at  Omaha^  Nebraska, 
for  collection^  and  the  latter  sent  them  by  mail  to  the  State 
Bank  of  Cortland,  on  which  they  were  drawn.  This  bank 
received  them  on  Thursday,  the  5th  day  of  June.  Beahm 
being  insolvent,  they  were  protested  for  non-payment.  At 
the  dose  of  business  on  Saturday,  the  31st  of  May,  Beahm 
had  to  his  credit  in  the  State  Bank  of  Cortland,  $3,533.76. 
On  the  morning  of  Monday,  the  2d  day  of  June,  at  the 
commencement  of  business,  Beahm  had  to  his  credit  in 
the  State  Bank  of  Cortland,  the  sum  of  $3,533.76,  and 
during  the  day  he  deposited  $3,200  more  to  his  credit  in 
the  same  bank.  Against  this  sum  the  cashier  of  the  Cort- 
land bank  had  agreed  to  accept  checks  of  Beahm's  amount- 
ing to  $3,800.  On  the  morning  of  Tuesday,  June  3, 
Beahm  had  to  his  credit  in  the  Cortland  bank,  $2,132.65. 
On  the  morning  of  Wednesday,  June  4,  he  had  to  his 
credit  a  balance  in  the  Cortland  bank  of  $1,621.35,  and 
during  the  day  deposited  $500  more.  During  this  day, 
June  4,  he  drew  against  his  deposits  in  the  Cortland  bank, 
so  that  on  Thursday  morning,  June  5,  he  had  left  to  his 
credit  in  the  Cortland  bank  the  sum  of  $310.15.  After 
Miller  had  deposited  in  plaintiff  in  error  the  two  Beahm 
checks,  he  drew  against  them  checks  amounting  to  $2,- 
472.29,  which  plaintiff  in  error  paid,  leaving  to  his  credit 
a  balance  of  $956.96.  The  bank  having  refused  to  pay 
him  this,  he  brought  this  suit  to  recover  it. 

The  plaintiff  in  error  filed  an  answer  and  counter-claim, 
in  and  by  which  it  alleges  the  deposit  by  Miller  in  its  bank 
of  the  Beahm  checks;  that  it  forwarded  said  checks  in  a 
reasonable  time  to  the  State  Bank  of  Cortland,  on  which 
they  were  drawn,  but  that  the  checks  were  worthless  and 
payment  was  refused  for  the  reason  that  Beahm  had  no 
funds  in  the  Cortland  bank  with  which  to  pay  the  same, 
and  that  the  checks  were  duly  protested ;  and  that  on  the 
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day  the  checks  were  deposited  it  had  paid  checks  of  Mil- 
kr's  amoantiiig  to  $2,482.28,  and  that  subsequentlj  it  had 
QoUeoted  from  the  said  Beahm  $800,  and  put  the  same  to 
the  credit  of  Miller,  leaving  Miller  owing  the  plaintiff  in 
error  $1,687.84,  for  which  sam,  with  interest  and  protest 
fees,  it  prayed  judgment  against  Miller. 

The  case  was  tried  to  the  court,  a  jury  being  waived. 
The  court  found  for  the  defendant  in  error.  Miller,  and 
rendered  judgment  against  the  plaintiff  in  error  for  the  sum 
of  $966.96,  the  difference  between  the  Beahm  checks  and 
ihe  total  of  the  checks  which  Miller  had  drawn  on  the 
bank  after  their  deposits,  and  which  the  bank  had  paid. 

The  bank  brings  the  case  here  for  review,  the  error  al- 
leged being  that  the  findings  and  judgment  of  the  court 
below  were  contrary  to  the  law  and  evidence. 

After  a  careful  and  patient  examination  of  this  record, 
we  have  no  doubt  that  the  Beahm  checks  were  received  by 
the  plaintiff  in  error  as  cash,  and  that  they  were  not  re- 
ceived by  the  plaintiff  in  error  for  collection  for  Miller. 
This  proposition  is  abundantly  supported  by  the  facts  and 
the  evidence  throughout  the  entire  case.  These  checks 
were  payable  to  Miller's  order,  and  by  him  indorsed  and 
delivered  to  the  plaintiff  in  error,  which  gave  Miller  credit 
for  the  amount  of  them  and  allowed  him  to  check  against 
them.  Aflier  these  checks  were  deposited  in  plaintiff  in 
error  by  Miller,  the  relation  subsisting  between  the  bank 
and  Miller  was,  first,  that  of  depositor  and  depositee,  and 
second,  that  of  indorser  and  indorsee. 

The  plaintiff  in  error  contends,  conceding  the  checks 
were  not  presented  for  payment  within  a  reasonable  time, 
that  Miller  w&s  not  prejudiced  by  the  delay.  We  do  not 
assent  to  this  as  a  conclusion  of  fact  The  evidence  is: 
Had  plaintiff  in  error,  on  the  date  it  received  the  checks, 
advised  the  Cortland  bank  of  the  fact,  that  bank  would 
have  paid  the  checks  in  full.  At  the  opening  of  business 
on  Monday,  June  2,  Beahm  had  on  deposit  in  the  Cort- 
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land  bank  |3,533.76,  and  during  the  day  he  deposited 
|3,200  more.  Against  this  there  was  a  check  of  (3,800 
that  the  bank  had  agreed  to  accept,  which  would  leave  oo 
deposit  at  the  Cortland  bank  at  the  close  of  business  on 
Monday,  June  2,  to  Beahm's  credit^  $2,933.76.  Had  the 
checks  reached  Cortland  on  Tuesday,  June  3,  there  were 
$1,186.36  of  Beahm's  money  on  deposit  there  that  date. 
Had  they  reached  the  Cortland  bank  on  Wednesday,  Jane 
4,  there  were  in  the  Cortland  bank,  to  Beahm's  credit^ 
12,125.35.  We  do  not  see  from  this  evidence  how  plaint- 
iff in  error  can  claim  that  the  delay  in  presenting  these 
checks  worked  no  injury  to  Miller.  But  in  a  suit  like  this, 
between  the  indorsee  and  indorser  of  an  ordinary  check,  is 
it  a  material  inquiry  whether  th^  delay  of  the  indorsee  in 
presenting  the  check  damaged  the  indorser? 

Tiedeman,  Commercial  Paper,  sec.  442,  after  stating 
that  the  drawer  of  a  check  would  not  be  discharged  by  the 
failure  to  present  it  for  payment  within  a  reasonable  time, 
unless  the  drawer  was  prejudiced  thereby,  continues :  ''The 
rule  is  different  with  regard  to  indorsers.  They  are  dis- 
charged whether  they  have  suffered  any  damage  or  not 
ftom  the  failure  to  make  due 'presentment  and  give  the 
notice  of  dishonor  within  a  reasonable  time." 

In  Northwestern  Coal  Oo.  v.  Bowman  &  Ch.,  69  la.,  150, 
that  court  say,  after  deciding  that  the  plaintiff  had  held  the 
check  in  question  an  unreasonable  time  before  presenting 
it,  and  that  it  could  not  recover  against  indorsers:  ''The 
fact  that  the  drawer  had  no  funds  in  the  hands  of  the 
drawee  when  the  check  was  drawn  makes  no  difference." 

In  Oough  v.  Stoats,  13  Wend.,  649,  the  supreme  court 
of  New  York  say :  ''If  there  has  not  been. due  diligence  in 
presenting  the  check  for  payment,  the  indorser  is  dis- 
charged, although  he  has  not  been  prejudiced  by  the  delay." 

We  think  these  cases  state  the  rule  correctly,  and  that 
the  question  as  to  whether  the  indorser  was  damaged  by 
the  delay  in  presenting  the  Beahm  checks  for  payment  was 
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wholly  immaterial.  The  question  then  is,  whether  plaint- 
iff in  error  was  guilty  of  such  negligence  or  laches  in  the 
presentment  of  these  checks  for  payment  to  the  bank  on 
which  they  were  drawn  as  to  release  the  indorser  Miller? 
The  authorities  all  say  that  in  order  to  hold  an  indorser  of 
a  check  it  must  be  presented  by  the  indorsee  in  a  reasonable 
time,  and  as  to  what  is  a  reasonable  time,  depends  upon 
the  facts  and  circumstances  of  each  particular  case. 

Now,  it  appears  from  the  evidence  in  this  record  that 
the  plaintiff  in  error  was  guilty  of  negligence  at  the  time 
it  received  the  Beahm  checks  in  not  inquiring  of  the  Cort- 
land bank  as  to  whether  they  would  be  paid  on  presenta- 
tion. It  further  apiiears  that  Cortland  is  only  twenty- 
seven  miles  distant  from  Wymore,  plaintiff  in  error's  place 
of  business;  that  the  checks  could  have  been  mailed  by 
the  plaintiff  in  error  to  the  Cortland  bank  the  same  day 
they  were  received,  and  they  would  have  reached  the  Cort- 
land bank,  at  the  furthest,  on  Monday  at  10  o'clock  in  the 
forenoon.  The  plaintiff  in  error  could  have  mailed  the 
checks  on  Monday  and  they  would  have  reached  the  Cort- 
land bank  on  Tuesday  at  10  o'clock  A.  M.  Instead  of  this 
the  plaintiff  in  error  chose  to  mail  these  checks  to  St.  Jo- 
seph, Missouri,  and  they  go  around  by  way  of  Omaha  and 
then  back  to  Cortland.  It  is  also  in  evidence  in  this  rec- 
ord, from  the  mouths  of  experienced  bankers,  that  due 
diligence  in  the  presentment  of  these  Beahm  checks  to  the 
Cortland  bank  required  that  the  plaintiff  in  error  should 
send  them  by  the  first  mail  to  the  Cortland  bank,  and  the 
evidence  does  not  establish  the  contention  of  the  plaintiff 
in  error  that  these  checks  were  presented  for  collection  to 
the  Cortland  bank  under  any  custom  of  bankers.  And 
if  it  did,  we  do  not  think  that  bankers,  by  any  custom,  can 
evade  their  legal  duties.  We  think,  therefore,  that  the 
plaintiff  in  error  did  not  use  such  diligence  in  the  pre- 
sentment of  these  Beahm  checks  for  payment  as  to  hold 
the  indorser,  Miller,  thereon. 
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In  Bmiih  v.  Janes,  20  Wend.,  192^  the  supreme  court 
of  New  York  say :  "  The  holder  of  a  check  can  recover 
against  the  indorser  only  when  he  has  used  due  dili- 
gence in  presenting  or  giving  notice  of  demand  and  non- 
payment. *  *  *  Where  the  parties  all  reside  in  the 
same  place  the  check  should  be  presented  on  the  day  it  is 
received,  or  on  the  following  day ;  and  when  payable  at  a 
different  place  from  that  in  which  it  is  negotiated  it  should 
be  forwarded  by  the  mail  on  the  same  or  the  next  suc- 
ceeding day  for  presentment.'^  (See  also  Holmes  v.  Roe,  62 
Mich.,  199.) 

In  Mohawk  Bank  v.  Broderick,  10  Wend.,  304,  the 
supreme  court  of  New  Tork  say:  ^'A  check  on  a  bank 
for  the  payment  of  money,  to  charge  an  indorser,  must  be 
presented  with  all  dispatch  and  diligence  consistent  with 
the  transaction  of  other  commercial  concerns,  and  it  was 
accordingly  held,  where  a  check  was  received  in  Sdienect- 
ady  on  the  14th  of  January,  drawn  on  a  bank  in  Albany, 
a  distance  of  sixteen  miles  from  the  former  place,  and  be- 
tween which  places  there  is  a  daily  mail,  and  not  presented 
until  the  6th  of  February,  that  laches  was  imputable  to 
the  holder,  and  that  the  indorser  was  discharged.  *  * 
Although  it  is  said  that  checks  are  like  inland  bills  of  ex- 
change and  are  to  be  governed  by  the  same  principles, 
greater  diligence  is  required  in  presenting  them  than  in 
presenting  bills  of  exchange."  This  case  was  affirmed 
by  the  court  for  the  correction  of  errors  in  13  Wend. 
[N.  T.],  133.  See  to  the  same  effect  NorthwesUm  Goal 
Co.  r.  Bowman,  69  la.,  150. 

We  do  not  mean  to  lay  down  any  rule  by  which  the  in- 
dorsee of  a  check  must  present  the  same  for  payment  in 
any  given'time  in  order  to  hold  the  indorser.  What  we  do 
decide,  however,  is,  in  this  case,  that  the  Beahm  checks 
were  not  presented  by  the  plaintiff  in  error  within  a  rea- 
sonable time.  In  this  case,  Tuesday,  June  3,  would  have 
been  a  reasonable  time  within  which  to  present  these  checks. 


I 
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It  must  be  borne  in  mind  that  ordinary  checks  are  not  de- 
signed for  circulation,  but  for  immediate  presentment. 
(Tiedeman,  Commercial  Paper,  sec.  443,  and  cases  there 
dted.) 

The  judgment  of  the  district  court  is  therefore  in  all 
things 

Affished. 


The  other  commissioners  concur. 


%  ; :  Ck)MHissioNEB  General:  Youchbbs.    The  orig- 

inal Yoncbers  approved  by  the  oommissioner  general  are  to  be 
presented  to  the  auditor  so  that  be  may  see  that  the  claim  is  one 
for  which  an  appropriation  has  been  made. 

Obiginal  application  for  mandamvs. 

A,  J,  Sawyer^  for  relator. 

Oeorge  JET.  Hastings,  Attorney  General,  contra. 

Maxwell,  Ch.  J. 

This  is  an  application  for  a  mandamt^  to  compel  the 
auditor  to  draw  his  warrant  on  the  state  treasury  of  Ne- 


ar B07 
30  799 
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State  of  Nebraska,  ex  rel.  Joseph  Garneau^  Jr., 

Commissioner  General,  v.  Eugene  Moore,  Aud-         |J  ^ 
rroR  OF  Public  Accounts. 

Filed  July  14, 1893.    No.  0332. 

1.  Legislative  Appropriations:  Claims  Against  Statb:  Ap- 
proyal:  Duties  of  State  Officers.  Under  the  provisions 
of  section  9,  article  9,  of  the  oonstitution,  all  claims  upon  the 
state  treasury  are  to  be  examined  and  adjasted  by  the  anditor 
and  approved  by  the  secretary  of  state  before  any  warrant  for  the  . 
same  shall  be  drawn.  This  applies  to  all  appropriations,  specific 
as  well  as  general. 
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braska  for  the  sum  of  $5,000  from  the  funds  appropriated, 
in  said  act  and  now  in  the  state  treasury,  and»  deliver  the 
same  to  the  relator.  The  defendant  has  filed  an  answer  in 
which  he  admits  manj  of  the  all^ations  of  the  petition^ 
but  denies  that  the  relator  has  devoted  his  entire  time  and 
attention  to  the  duties  of  his  office ;  and  denies  that  the 
expenditures  mentioned  in  the  petition  were  all  necessary, 
just;  and  proper;  and  denies  that  the  estimate  for  said 
$5,000  was  accompanied  bj  proper  vouchers.  The  petition 
is  accompanied  by  a  copy  of  the  act  of  the  legislature  ap- 
proved April  8,  1893,  and  by  a  large  number  of  vouchers 
and  estimates  submitted  by  the  relator  to  the  auditor, 
covering  moneys  heretofore  drawn.  Among  the  estimates 
and  vouchers  filed  we  find  charges  for  hotel  bills  and  other 
like  charges,  and  most  of  the  estimates  are  not  accompanied 
by  vouchers  of  the  parties  rendering  the  services  or  fur- 
nishing the  materials. 

Section  9,  article  9,  of  the  constitution  provides  that  the 
legislature  shall  provide  by  law  that  all  claims  upon  the 
treasury  shall  be  examined  and  adjusted  by  the  auditor  and 
approved  by  the  secretary  of  state  before  any  warrant  for 
the  amount  allowed  shall  be  drawn;  Provided^  That  the 
party  aggrieved  by  the  decision  of  the  auditor  and  secre-* 
tary  of  state  may  appeal  to  the  district  court.  The  con- 
struction of  this  provision  of  the  constitution  was  before 
this  court  in  State  v.  Baboook,  22  Neb.,  38.  In  that  case 
the  legislature  had  passed  an  act  to  provide  for  paying 
the  expenses  incurred  in  the  prosecution  of  Olive  for  mur- 
der. The  court  held  that  the  constitution  requires  that  all 
claims  upon  the  state  treasury  must  be  examined  and  ad- 
justed bf  the  auditor,  and  his  action  approved  by  the  sec- 
retary of  state,  before  any  warrant  can  be  drawn  therefor, 
and  this  provision  applies  to  all  claims,  whether  claimed  by 
virtue  of  a  specific  appropriation  or  not 

In  State,  ex  rel.  Dales,  v.  Moore,  36  Neb.,  579,  this  court 
held  that  the  original  vouchers  must  be  presented  to  the 
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auditor  for  him  to  act  upon.  This  seems  important  in  order 
that  the  auditor  may  determine  that  the  claim  is  one  for 
which  the  legislature  has  provided  an  appropriation.  If  it 
is  noty  it  is  his  duty  to  refuse  to  draw  a  warrant.  The  aud- 
itor draws  every  warrant  at  his  peril ,  and  if  he  draws  a  war- 
rant without  authority  of  law,  he  and  his  sureties  are  liable 
for  the  same.  This  would  seem  to  be  important  in  this 
case.  A  number  of  claims  are  presented  to  the  auditor 
that  are  clearly  for  expenses.  The  i-elator  is  paid  a  salary 
of  $2,000  per  year;  he  is  also  entitled  to  his  traveling  ex- 
penses. In  estimating  traveling  expenses,  however,  they 
would  be  simply  compensation  for  going  from  his  home  to 
Chicago,  and  from  Chicago  to  his  home.  If  in  the  mean- 
time he  desires  to  return  home,  and  from  thence  to  Chicago, 
'  he  must  do  so  at  his  own  expense.  The  return  is  for  his 
own  convenience,  and  must  be  at  his  own  expense.  The 
original  vouchers  must  in  all  cases  be  sent  to  the  auditor. 
The  commissioner  should  approve  the  same  before  sending 
them.  The  auditor  will  then  have  the  evidence  of  the 
debt  before  him  and  will  know  whether  it  is  such  a  claim 
as  the  legislature  has  provided  an  appropriation  for.  If 
it  is,  it  is  his  duty  to  draw  a  warrant;  if  it  is  not,  then  he 
should  refuse.  He  is  not  to  draw  a  warrant  upon  mere  es- 
timates, and  as  the  application  in  this  case  is  to  draw  upon 
a  mere  estimate,  the  writ  of  mandamus  must  be. refused. 

It  may  be  said  that  this  will  occasion  inconvenience  by 
causing  delay  in  the  payment  of  claims;  but  not  necessarily 
80.  Lincoln  is  but  sixteen  hours  from  Chicago,  and  claims 
sent  one  day  can  be  returned  not  later  than  the  third  day, 
'  80  that  there  will  be  no  great  delay.  In  any  event,  the  con- 
stitutional provision  applies  to  all  claims,  including  the 
claims  in  question,  and  the  construction  heretofore  placed 
upon  the  provision  must  be  adhered  to.    The  writ  is 

Denied. 
NoBVAL,  J.,  concurs. 
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Post,  J.,  dissenting. 

I  dissent  from  the  conclusion  of  the  majority  ot  the 
court  in  this  case  for  reasons  which  will  hereafter  appear. 

In  order  that  the  questions  involved  may  be  clearly  un- 
derstood it  is  neces*<ary  to  set  out  parts  of  the  pleadings. 

The  first  and  part  of  the  second  paragraph  of  the  peti- 
tion is  merely  a  history  of  the  legislation  upon  the  subject 
of  the  exhibition  of  the  resources  of  the  state  at  the  World's 
Columbian  Exposition^  the  creation  of  the  oflSce  of  com- 
missioner general,  and  the  appointment  and  qualifications 
of  the  relator  as  such  commissioner.  The  other  all^ations 
of  the  petition  are  as  follows: 

"That  up  to  July  3,  1893,  there  had  been  paid  out  and 
expended  for  the  promotion  of  Nebraska's  exhibit  at  the 
World'sFair  upwards  of  $55,000,  all  of  which  moneys  have 
been  drawn  from  the  treasury  of  Nebraska  upon  warrants 
issued  by  the  auditor  of  said  state  upon  estimates  furnished 
him  by  the  Nebraska  Columbian  Commission  and  by  this 
relator,  $20,000  of  which  has  been  drawn  as  aforesaid 
upon  estimates  furnished  by  this  relator  as  commissioner 
general  under  said  act  passed  by  the  last  l^islature,  and 
that  there  is  now  in  the  treasury  of  the  state  of  Nebraska, 
not  otherwise  appropriated,  for  the  purpose  of  promoting 
and  conducting  said  Nebraska  exhibit  at  the  World's  Fair, 
$29,546.73. 

"3.  That  on  the  17th  day  of  June,  1893,  the  respond- 
ent Eugene  Moore,  who  is  the  auditor  of  public  accounts 
for  the  state  of  Nebraska,  drew  his  warrant  on  the  state 
treasury  against  the  fund  appropriated  in  said  act  for  the 
sum  of  $6,000  for  the  relator  upon  the  relator  furnishing 
to  him,  the  said  respondent,  an  estimate  for  $5,000  for  fu- 
ture expenses,  and  in  connection  therewith  the  items  of  ex- 
penditure paid  by  relator,  the  date  of  the  expenditure,  to 
whom  paid,  and  for  what  purpose  each  item  had  been  paid, 
accompanied  by  detailed  estimates  of  the  expenditures,  with 
vouchers. 
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'^  4.  That  relator  afterwards  cashed  said  $5^000  warrant 
and  laid  out  and  expended  the  proceeds  thereof  in  the  proper 
presentation  of  the  products^  resources^  and  possibilitiw  of 
the  state  of  Nebraska,  and  in  paying  for  such  labor  and 
necessary  expenses  in  connection  therewith  as  were  neces- 
sary, just,  and  proper,  and  in  addition  thereto  $1,096.42; 
and  on  the  3d  day  of  July,  1893,  relator  furnished  respond- 
ent an  estimate  for  $5,000  more  which  would  be  necessary 
to  meet  current  bills  and  expenses  due  and  likely  to  become 
due  in  connection  with  said  Nebraska  exhibit,  the  items 
composing  said  estimate  being  as  follows: 

Balance  on  swine  exhibit $750 

Salaries ^ /• 2,000 

Incidentals ; 500 

Furnishing  account 1,750 

Total $5,000 

and  requested  the  respondent  to  draw  his  warrant  on  the 
state  treasury  against  the  funds  appropriated  in  said  act  for 
said  purposes  in  favor  of  the  relator.  The  relator,  at  the 
time  of  furnishing  said  estimate  to  said  respondent,  fur- 
nished an  estimate  showing  the  items  of  expenditures  paid 
by  relator,  the  date  of  payment,  to  whom,  and  for  what 
purposes  each  item  had  been  paid,  together  with  a  detailed 
statement  of  the  expenditures,  with  the  proper  vouchers. 
Said  estimate  is  hereto  attached  and  marked  Exhibit  A  and 
made  a  part  of  this  petition.  Said  vouchers,  showing  the 
items  of  expenditures,  together  with  the  dates  of  payment, 
to  whom  and  for  what  purposes  each  item  was  paid,  to- 
gether with  a  detailed  statement  of  the  expenditures,  are 
hereto  attached  and  made  a  part  of  this  petition  and  are 
numbered  from  one  to  seventy-seven^  inclusive;  also  a  re- 
capitulation of  the  expenditures,  which  is  hereto  attached 
and  made  a  part  of  this  petition,  and  marked  Exhibit  B. 

^'6.  That  under  the  provisions  of  said  act  the  relator  is  , 
entitled  to  receive  a  salary  of  $2,000  per  annum,  payable 
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quarterly,  from  the  moQeys  appropriated  in  said  act,  and 
in  addition  his  traveling  expenses  each  day  devoted  to  his 
official  services  as  duty  may  require,  and  he  is  authorized 
and  empowered  to  appoint  assistants  and  employ  sudi  cler- 
ical and  other  force  as  he  may  find  necessary  for  the  suc- 
cessful presentation  of  his  work,  the  same  to  be  paid  from 
the  funds  appropriated  by  said  act,  and  this  relator  says 
that  he  has  devoted  his  exclusive  time  and  services  to  the 
promotion  of  said  work  and  that  he  has  appointed  such 
assistants  and  employed  such  clerical  and  other  force  as  he 
has  found  necessary  and  proper  for  the  successful  presenta- 
tion of  said  work  and  no  more,  and  has  procured  the  same 
at  as  little  qrat  as  possible,  and  that  all  of  the  items  of  ex- 
pense, labor,  and  material  for  which  said  itemized  accounts 
have  been  rendered  are  just  and  reasonable. 

^'6.  That  said  respondent,  though  often  requested,  has 
refused  and  still  refuses  to  draw  his  warrant  on  the  state 
treasury  against  the  funds  appropriated  in  said  act  for 
the  promotion  of  the  cause  therein  mentioned  in  &vor  of 
relator. 

^^7.  That  in  order  to  carry  on  and  promote  the  Nebraska 
exhibit  at  theWorld'sFair  large  expenses  are  daily  incurred; 
and  without  the  moneys  can  be  speedily  furnished  to  meet 
said  expenses  by  a  warrant  drawn  upon  said  appropriation, 
the  objects  for  which  said  appropriation  was  made  must 
necessarily  fail,  and  the  exhibit  closed;  that  the  relator  is 
without  any  adequate  remedy  at  law,  and  without  any  funds 
drawn  from  said  appropriation.^' 

Exhibit  B  is  an  itemized  statement  of  sums  paid  to 
parties  therein  named,  seventy-four  in  numl)er. 

The  material  parts  of  the  answer  are  as  follows : 

'^He  admits  all  the  allegations  to  be  true  contained  in 
paragraph  1  of  said  petition. 

''2.  This  defendant  admits  all  the  allegations  contained 
in  paragraph  2  of  said  ])etition  to  be  true  except  Hhat  said 
commissioner  general  has,  ever  since  the  date  of  his  appoint- 
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meiit,  devoted  IiIh  entire  time  and  attention  to  the  duties 
of  his  office  to  the  l)est  of  his  ability  and  understanding." 

"3.  The  defendant  admits  all  the  allegations  contained 
in  the  3d  paragraph  of  the  plaintiff's  petition  to  be  true. 

''4.  The  defendant,  further  answering,  admits  all  the  al- 
legations contained  in  the  4th  paragraph  of  the  defendant's 
petition  to  be  true,  except  such  as  are  hereafter  denied.  The 
defendant  denies  that  the  expenditures  mentioned  in  the 
4th  paragraph  were  all  necessary^  just,  and  proper.  The 
defendant  further  denies  that  the  estimate  for  f  6,000  was 
accompanied  with  proper  vouchers. 

''  5.  Further  answering  the  petition  of  the  plaintiff,  the 
defendant  admits  all  the  allegations  contained  in  the  5th 
paragraph,  except  such  as  are  herein  denied.  The  defend- 
ant denies  that  the  relator  has  devoted  his  exclusive  time 
and  services  to  the  promotion  of  the  duties  of  commissioner 
general,  and  further  denies  that  said  commissioner  general 
employed  such  assistants  and  clerical  help  and  other  force 
as  was  necessary  and  proj)er  for  the  successful  presentation 
of  said  work  and  no  more,  and  has  procured  the  same  at 
as  little  cost  as  possible,  and  that  all  the  items  of  expense, 
labor,  and  material  for  which  said  itemized  accounts  have 
been  rendered  are  just  and  reasonable. 

''  6.  The  defendant  admits  the  allegation  of  l;he  6th  par- 
agraph of  the  plaintiff's  petition  to  be  true. 

'^  7.  The  defendant  admits  the  allegation  contained  in 
the  7th  paragraph  of  the  plaintiff's  petition  to  be  true,  ex- 
cept that  the  defendant  does  not  admit  that  the  plaintiff  is 
without  funds  drawn  from  said  appropriation  except  as  re- 
cited in  the  vouchers  filed  herewith." 

It  will  be  seen  from  a  careful  scrutiny  of  the  answer 
that  the  allegations  of  the  petition  are  all  admitted  except 
the  following : 

First — ^That  the  relator  has  since  his  appointment  de- 
voted his  entire  time  and  attention  to  the  duties  of  the  of* 
fice  according  to  the  best  of  his  ability. 
36 
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Second — That  the  purposes  for  which  the  $5,000,  drawn 
June  17,  were  expended  are  all  necessary,  just,  and  proper. 

Third — ^That  the  estimate  of  July  3  was  accompanied 
with  proper  vouchers. 

Fourth — That  the  assistants  employed  by  the  relator 
were  necessary,  or  that  the  labor  or  material  enumerated  in 
the  itemized  account  just  aud  reasonable. 

The  first  denial  certainly  tenders  no  issue  of  &ct.  It  is 
at  most  a  mere  conclusion  and  not  sufficient  to  put  the  re* 
lator  upon  his  proof.  If  he  has  been  derelict  in  his  du- 
ties and  has  failed  to  devote  his  time  and  abilities  to  the 
work  in  hand  within  the  knowledge  of  the  respondent,  the 
latter  would  be  justified  in  refusing  paymc^nt  of  the  full 
amount  of  salary  provided  therefor.  But  in  such  case  he 
could  not  rest  upon  a  mere  denial.  The  rule  has  never 
been  questioned,  to  my  knowledge,  that  where  an  officer  is 
charged  with  misconduct,  such  as  a  culpable  neglect  of 
duty,  the  presumption  is  in  liis  favor  and  the  burden  upon 
the  party  asserting  such  misconduct.  (See  Phillips,  Evi* 
dence,  161;  Hartwell  v.  Boot,  19  Johns.  [N.Y.],  345*;  19 
Am.  &  Eng.  Ency.  of  Law,  44,  and  notes.)  In  order  to 
justify  the  respondent  in  refusing  to  pay  the  relator's  salary 
on  that  ground  he  is  required  to  tender  a  definite  issue  by 
setting  out  ^e  particular  act  or  acts  of  delinquency  relied 
upon. 

The  denial 'Hhat  the  expenditures  mentioned  in  para- 
graph 4  were  all  necessary,  just,  and  proper''  is  palpably 
bad.  The  relator,  in  the  schedule  attached  to  his  petition, 
has  set  forth  in  detail  the  amounts  disbursed  and  to  whom 
paid,  while  the  vouchers  referred  to  show  the  purposes  for 
which  the  money  was  expended.  A  denial,  therefore,  that 
all  of  such  items  were  just  and  proper  is  a  mere  conclusion, 
and  presents  no  issue.  In  McLaughlin  v,  Wheeler,  47  N* 
W.  Rep.  [S.  Dak.],  816,  the  distinction  lietween  a  denial 
and  a  n^ative  pregnant  is  thus  stated:  "If  plaintiflB 
had  pleaded  the  facts  out  of  which  the  indebtedness  re- 
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suited  as  a  conclusion^  a  denial  of  such  conclusion  would 
have  been  insufficient  to  make  an  issue,  but  having  alleged 
the  indebtedness  as  a  fact  we  think  the  defendants  might 
so  treat  and  so  deny  in  their  answer/'  (See  also  Max« 
well,  Code  PI.,  789,  where  the  last  named  case  is  cited  with 
approval.) 

The  denial  that  the  estimate  of  July  3  ^'  was  accom- 
panied by  the  proper  vouchers ''  is  a  mere  conclusion  and 
tenders  no  issue.  Tested  by  all  rules  of  pleading  it  should 
be  construed  as  going  to  the  form  and  l^al  sufficiency  of 
the  vouchers  and  not  traversing  the  facts  stated  in  the  pe- 
tition. 

By  denying  that  the  assistants  employed  or  the  material 
procured  are  necessary  or  reasonable,  I  understand  the 
auditor  to  assert  the  right  to  review  the  actions  of  the  re- 
lator, and  in  effect  to  control  his  discretion  in  the  disburse- 
ment of  the  money  appropriated,  in  order  to  give  effect  to 
the  declared  intention  of  the  legislature.  To  that  proposi- 
tion I  cannot  assent.  It  is  clear  that  the  legislature  in- 
tended to  make  the  commissioner  the  sole  agent  for  the  dis- 
bursing of  the  money,  and  to  hold  him  to  a  strict  account 
for  the  execution  of  the  trust  thus  imposed.  For  instancei 
it  is  provided  in  section  2  of  the  act  in  question  that  the 
commissioner ''shall  have  sole  and  exclusive  charge  of  the 
management,  collecting,  presenting,  and  dismantKng  of  the 
products  and  industries  of  the  state  at  the  exposition. 
*  *  *  He  shall  be  the  sole  receiving  and  disbursing 
officer,  through  whose  hands  all  moneys  drawn  and  ex- 
pended must  pass.  He  shall  give  bonds,  approved  by  the 
governor,  in  a  sum  not  less  than  thirty-five  thousand  dol- 
lars ($35,000)." 

By  section  3  it  is  provided  that  the  money  appropriated 
by  the  act  can  be  drawn  only  upon  estimates  made  by  the 
commissioner  general. 

By  section  4  it  is  provided  that  the  commissioner  shall 
receive  a  salary  of  $2,000  per  year,  payable  quarterly,  and 
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in  addition  his  traveling  expenses  for  each  day  devoted  to 
his  official  services^  as  duty  may  require.  He  is  authorized 
and  empowered  to  appoint  assistants  and  employ  such 
clerical  and  other  force  as  he  may  find  necessary  for  the 
successful  presentation  of  his  work. 

By  section  6  it  is  made  his  duty  at  the  close  of  his  serv- 
ice to  render  a  '^complete  financial  statement  of  receipts 
and  expenditures.'' 

But  I  understand  the  majority  of  the  court  to  hold  that 
the  act  in  question,  in  so  far  as  it  provides  for  the  payment 
to  the  commissioner  of  the  money  appropriated  upon  esti- 
mates, is  unconstitutional  and  void.  It  is  not  pretended 
that  such  limitation  upon  the  power  of  the  legislature  is 
expressed  in  the  constitution.  Nor  can  it,  in  my  opinion, 
be  said  to  exist  by  fair  or  reasonable  implication  from 
any  of  the  provisions  therein.  The  only  sections  which 
have  any  bearing  upon  the  subject  are  section  22  of  article 
3,  and  section  9  of  article  9,  which  are  as  follows: 

^'Sec.  22.  No  allowance  shall  be  made  for  the  incidental 
expenses  of  any  state  officer,  except  the  same  be  made  by 
general  appropriation  and  upon  an  account  specifying  each 
item.  No  money  shall  be  drawn  from  the  treasury  except 
in  pursuance  of  a  specific  appropriation  made  by  law,  and 
on  the  presentation  of  a  warrant  issued  by  the  auditor 
thereon,  and  no  money  shall  be  diverted  from  any  appro* 
priation  made  for  any  purpose,  or  taken  from  any  fund 
whatever,  either  by  joint  or  separate  resolution.  The  aud- 
itor shall,  within  sixty  days  after  the  adjournment  of  each 
session  of  the  legislature,  prepare  and  publish  a  full  state- 
mopt  of  all  moneys  expended  at  such  session,  specifying 
the  amount  of  each  item,  and  to  whom  and  for  what  paid." 

^^Sec.  9.  The  legislature  shall  provide  by  law  that  all 
claims  upon  the  treasury  shall  be  examined  and  adjusted 
by  the  auditor  and  approved  by  the  secretary  of  state  be- 
fore any  warrant  for  the  amount  allowed  shall  be  drawn; 
Provided,  That  a  party  aggrieved  by  the  decision  of  the 
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auditor  and  secretary  of  state  may  appeal  to  [the]  district 
court." 

The  above  provisions  were  intended  to  restrict  the  ap- 
plication of  money  raised  by  taxation  to  the  purposes  for 
which  it  is  appropriated,  and  not  as  a  limitation  upon  the 
discretion  of  the  l^islature  in  selecting  the  agencies  through 
which  it  is  to  be  expended.  Such  is,  in  my  view,  the  only 
reasonable  or  natural  construction,  the  one  upon  which  the 
legislature  and  the  executive  officers  of  the  state  have  acted 
since  the  adoption  of  the  constitution.  In  the  payment  of 
the  current  expenses  of  the  state,  and  the  greater  part  of 
the  money  appropriated  for  other  purposes,  the  auditor 
acts  upon  the  original  vouchers,  which  are  said  to  be  the 
primary  evidence,  and  the  law  in  such  cases  contemplates 
that  they  shall  be  furnished,  or  other  satis&ctory  proof  of 
payment  made,  before  warrants  are  drawn  therefor.  But 
appropriations  of  the  kind  involved  in  this  case  are  an  ex- 
ception to  the  rule.  Here  the  auditor  has  discharged  his 
whole  duty  in  the  examination  of  the  claim  when  he  has 
ascertained  that  it  is  for  money  the  payment  of  which  has 
been  expressly  ordered  by  the  legislature  out  of  funds  ap* 
propriated  therefor,  and  for  a  purpose  authorized  by  the 
constitution.  Fraud  is  of  course  an  exception,  and  may  be 
interposed  as  a  defense  whenever  discovered.  But  to  hold 
that  the  auditor  may  in  this  case  refuse  to  pay  the  money; 
which  the  law-making  power  has  seen  fit  to  appropriate  in 
the  interest  of  the  state,  on  the  ground  that  he  may  hon- 
estly differ  with  the  commissioner  as  to  the  necessity  or 
propriety  of  the  supplies  purchased,  the  amount  or  char- 
acter of  the  assistance  employed  or  the  compensation  al- 
lowed therefor,  is  to  sanction  a  flagrant  usurpation  of 
power  by  him  and  the  exercise  of  a  discretion  which  is  in 
express  terms  entrusted  to  another.  I  must  not,  however, 
be  understood  as  calling  in  question  the  motives  of  the 
auditor,  who,  it  is  plain,  has  acted  in  good  faith,  although 
from  a  mistaken  sense  of  duty. 
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The  views  herein  ezpreased  with  reepect  to  the  le^Iity  of 
the  provision  for  payment  of  the  appropriation  to  theoom- 
inissioner  are  in  harmony  with  prior  decisions  of  this  court. 

In  StcUe  V.  Wattichs,  14  Neb.,  439,  it  was  held  that  there 
was  no  authority  for  the  employment  of  clerks  of  the  com- 
mittees of  the  legislature,  and  a  voucher  for  services  so  ren- 
dered would  not  authorize  the  drawing  of  a  warrarit  there- 
for by  the  auditor. 

In  StaJte  v.  Baboockj  22  Neb.,  38,  the  act  was  construed  as 
authorizing  payment  only  of  the  amount  due  the  relator, 
notwithstanding  the  language  of  one  section,  without  ref- 
erence to  the  other  provisions  of  the  acf,  seems  to  indicate 
an  intention  to  appropriate  a  specific  amount  It  is  true 
Judge  Rbbse,  on  page  47,  says,  "  when  they  [claims]  are 
presented  and  that  if  he  [the  auditor]  finds  the  claim  illegal 
or  unjust  or  that  it  has  been  paid  he  should  refuse  to 
i^ue  his  warrant,'^  etc.  By  the  term  unjust  I  understand 
the  writer  to  mean  fraudulent  or  unlawful,  and  not  to  inti- 
mate, as  claimed  in  this  case,  that  the  auditor  is  possessed 
of  the  power  to  review  the  actions  of  other  public  officers 
in  order  to  determine  whether  they  have  properly  exercised 
the  discretion  with  which  they  are  invested  by  law.  It 
will  be  observed,  too,  that  the  question  of  pleading  is  not 
discussed  in  that  case,  hence  it  is  not  authority  for  the 
proposition  that  the  auditor  is  justified  in  denying  payment 
of  claims  apparently  valid  without  alleging  sufficient  rea- 
sons for  his  refusal. 

The  only  question  involved  in  SbUe^  ex  reLDaleSy  v.  Mocre, 
36  Neb.,  579,  was  the  right  of  the  regents  of  the  nniv^niij 
to  draw  money  appropriated  by  the  legislature  of  1891  for  a 
library  building  without  presenting  the  vouchers  therefor. 
The  right  was  denied  by  the  court  on  the  ground  that  the 
act  expressly  provided  that  the  money  should  be  drawn 
upon  the  pref^entntioii  of  vouchers.  In  no  prior  case  has 
(he  question  under  discussion  been  presented  or  considered. 
We  are  at  liberty,  therefore,  to  give  to  the  provisions  of 
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the  constitution  involved  that  meaning  which  seems  obvi- 
ously sound  according  to  recognized  canons  of  construction^ 
among  which  are  that  words  are  to  be  used  in  their  natural 
sense,  and  that  an  act  will  not  be  declared  invalid  by  the 
courts  unless  so  plainly  and  irreconcilably  in  conflict  with 
the  constitution  as  that  no  reasonable  doubt  thereof  can  be 
said  to  exist.  {Pleuler  v.  State,  11  Neb.^  547;  MoClay  v, 
Lincoln,  32  Id.,  412.) 

The  power  to  advance  money  upon  estimates  to  disburs- 
ing officers  of  the  state  may  be  a  dangerous  power,  because 
of  its  liability  to  abuse,  but  that  is  a  question  of  legislative 
policy  and  involves  the  exercise  of  a  discretion  which  the 
judicial  power  of  the  state  should  not  assume  to  control. 
My  first  impression  was  that  the  writ  should  be  denied  on 
the  ground  that  the  relator's  remedy  was  by  appeal  to  the 
district  court,  but  upon  a  closer  inspection  of  the  record,  it 
does  not  appear  that  any  such  action  has  been  taken  by  the 
respondent  as  contemplated  in  State  v,  Babcoek,  supra,  A 
final  order,  such  as  would  give  the  claimant  the  right  to 
appeal,  is  an  estoppel  by  judicial  act;  in  other  words,  a 
judgment,  which  should  be  pleaded  when  relied  upon  in  a 
collateral  proceeding.  It  is  made  the  duty  of  the  respond- 
ent to  audit  claims  when  presented;  that  is,  to  determine, 
upon  examination,  whether  they  are  legal  demands  against 
the  state,  and  whether  he  is  authorized  to  pay  them.  If  so, 
it  is  his  duty,  after  approval  by  the  secretary  of  state,  to 
draw  warrants  against  the  appropriations  out  of  which 
they  are  payable.  If  he  neglects  or  refuses  to  discharge 
that  duty  after  demand,  it  will  be  enforced  by  mandamus 
upon  the  relation  of  the  party  in  interest.  Nor  is  it  a  suf- 
ficient answer  in  such  case  to  say  that  the  items  included 
in  the  aggregate  of  claims  are  not  all  chargeable  to  the  state. 
His  duty  is  to  draw  his  warrant  for  such  as  the  state  is 
liable  for  and  reject  all  others.  In  support  of  this  well- 
settled  rule  it  is  sufficient  to  cite  the  leading  cases  of  People 
V.  Board  of  Supervisors  of  Delaware  Ckmnty,  45  N.  Y,,  196, 
and  State  v.  Warner,  55  Wis.,  271. 


520  NEBRASKA  REPORTS.         [Vol.  S7 


8tat^  ez  rel.  Gameau,  t.  Moon. 


If  it  is  true  that  the  itemized  statement  presented  by  th« 
relator  includes  charges  for  his  board  and  personal  ex- 
penses at  the  exposition  (although  I  find  nothing  in  the . 
record  to  support  such  a  contention),  it  was  the  duty  of  the 
respondent  to  reject  them,  because  unauthorized  hj  law; 
but  that  fiict  will  not  excuse  a  refusal  to  act  upon  the  other 
items. 

It  must  be  borne  in  mind  that  the  respondent  does  not 
attempt  to  justify  his  refusal  upon  the  ground  that  the  de- 
mand of  the  relator  or  the  prayer  of  the  petition  is  too 
broad,  but  rests  his  defense  upon  the  one  proposition,  vie, 
that  certain  of  the  items  paid  out  of  the  proceeds  of  war* 
rants  previously  drawn  are  not  proper  chaises  against  the 
state.  It  is  dear  to  me,  therefore,  that  the  judgment 
should  have  been  for  the  relator. 
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L  Metropolitan  Cities:  Powbb  to  Make  Public  Impboyb- 
MBNT8:  Paying  Stbbets:  Thb  Mayob  and  Council  of  a 
dty  of  the  metropolitan  class  haye  jurisdiction  to  create  pafing 
districts  without  a  petition  of  the  property  owners  being  pre- 
sented to  the  dtyoonncil,  except  where  the  entire  improvement  is 
to  he  done  at  the  cost  of  the  lot  owners,  in  which  case  they  have 
no  power  to  act  unless  petitioned  to  do  so  by  the  owners  of  the 
mijo^^  ^^  ^^  ^^^  frontage  of  the  lots  in  such  proposed  dis- 
trict. 


:  Payinq  Obdinancbs:  Jubisdiction  of  Council:  Pb- 

TITION  OF  Pbopbbty  Ownebs.    To  confer  jurisdiction  upon 
the  mayor  and  council  of  such  a  city  to  pass  an  ordinance 
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ordering  the  paviDg  of  streets  in  a  paving  district,  a  petition 
praying  for  sach  improvement,  signed  by  the  owners  represent- 
ing a  majority  of  the  fhwt  feet  of  the  lots  abutting  npon  the 
portion  of  the  street  to  be  improved,  mast  be  first  sabmitted  to 
the  dty  conncil. 


:  Paying  Stbkexb:  Designation  or  Material:  Rights 

OF  Property  Owners.  The  kind  of  material  to  be  used  in 
the  paving,  repaving,  or  macadamizing  of  streets  shall  be  snch 
as  the  majority  of  the  property  owners  in  the  paving  district 
shall  determine;  and  in  case  sach  owners  fail  to  designate  the 
material  they  desire  to  ase  in  sach  improvement  within  thirty 
days,  the  mayor  and  conncil  have  authority  to  make  the  selec- 
tion. 


4.  :  :  :  Bids:  Board  op  Public  Works.    Bids 

for  paving  may  be  advertised  for  and  received  either  before  ar 
after  the  selection  of  material  is  made,  and  if  made  befiBve  sach 
selection  it  is  not  necessary  that  the  board  of  public  works  shoald 
readvertise  for  and  receive  bids  after  such  dengaation,  although 
they  may  do  so. 

6.  :  Public  Improyements:  Dutibs  op  Board  of  Public 

Works.  By  section  104  of  the  act  incorporating  metropolitan 
cities,  it  is  made  the  doty  of  the  board  of  pablic  works  to  make 
contracts  on  behalf  of  the  city  for  the  performance  of  such  works, 
and  the  erection  of  such  improvements  as  shall  be  ordeied  by 
lbs  mayor  and  city  council,  bat  subject  to  their  approval. 

Original  application  for  mandamtis. 
W.  J.  Conndl  and  Frank  T.  Banaom,  for  relator. 
Oeorge  W,  Cavell  and  ij.  8.  HaU,  oontrcu 

NORVAL,  J. 

This  was  an  application  for  a  peremptory  writ  of  man- 
damus  to  compel  and  require  the  respondents,  as  the  board 
of  public  works  of  the  city  of  Omaha,  to  enter  into  a  con- 
tract on  behalf  of  said  city,  with  the  lowest  responsible 
bidder,  for  the  paving  of  improvement  district  No.  512, 
and  submit  the  same  to  the  mayor  and  city  council  for  their 
approval,  and  on  their  approval  thereof  to  cause  said  work 
of  paving  to  be  done  in  accordance  with  the  terms  of  said 
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contract.  The  cause  was  submitted  at  the  last  term  of  this 
court  on  a  general  demurrer  to  the  petition,  which  was 
overruled  bj  the  court,  and  a  peremptory  mandamus  is- 
sued, as  prayed.  To  the  writer  has  been  assigned  the  duty 
of  preparing  an  opinion  expressing  the  views  of  the  court 
upon  the  questions  involved  in  the  case. 

The  facts  alleged  in  the  application,  and  by  the  demurrer 
admitted  to  be  true,  may  be  summarized  as  follows: 

The  city  of  Omaha  is  a  city  of  the  metropolitan  class, 
having  a  population  of  more  than  80,000  inhabitants. 
The  respondents,  Peter  W.  Birkhauser,  St.  A.  D.  Balcomb^, 
and  John  B.  Furay  are  the  members  of  the  board  of  pub- 
lic works  of  said  city.  On  the  14th  day  of  March,  1893, 
an  ordinance  was  passed  by  the  city  council  of  said  city, 
which  was  duly  approved  by  the  mayor  on  March  17, 
1893,  creating  numerous  paving  districts,  among  others, 
street  improvement  district  No.  512,  which  comprises 
Twenty-sixth  street  from  Farnam  street  to  Half  Howard 
street,  and  ordering  the  curbing  and  paving  of  the  streets, 
avenues,  and  alleys  in  said  districts^  authorizing  and  direct- 
ing the  board  of  public  works  to  advertise  for  bids  for  said 
work  and  giving  the  property  owners  in  said  district 
thirty  days'  notice  within  which  to  select  the  materials  to 
be  used  for  paving,  and  making  other  provisions  relating 
to  said  improvements.  In  pursuance  of  said  ordinance, 
the  board  of  public  works,  on  the  22d  day  of  March,  1893, 
published  a  notice  in  the  Omaha  Bee^  the  official  paper  of 
aaid  city,  llmt  sealed  bids  would  be  received  until  April  7, 
1893,  of  the  following  kinds  of  paving  materials,  viz.: 
Sionx  Falls  or  other  granite,  Colorado  sandstone,  sheet  as- 
phaltum,  and  vitrified  brick,  for  paving  said  street  improve- 
ment districts. 

After  the  publication  of  said  advertisement  for  bids,  for 
the  length  of  time  and  in  the  manner  required  by  the  or- 
dinance, bids  were  received  and  acted  upon,  the  bids  for 
asphaltum  were  rejected,  and  a  second  and  third  advertise- 
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meDt  for  asphalt  bids  was  duly  made  and  published  in 
the  official  paper,  and  bids  for  asphaltum  were  thereafler 
received  and  aocepted  by  the  board  of  public  works. 

Subsequently,  on  April  14,  1893|  the  respondents  pub- 
lishedy  for  the  time  required  by  the  ordinances,  a  notice  in  said 
official  paper  of  said  city,  to  the  owners  of  the  real  estate  in 
said  improvement  district,  to  designate  and  select  the  ma- 
terials they  desired  used  for  paving.  After  the  publication 
of  said  notice,  petitions  of  lot  owners  abutting  upon  that  part 
of  Twenty-sixth  street  from  Farnam  street  to  Half  How- 
ard street,  representing  a  majority  of  the  foot  frontage  on 
siaid  part  of  said  street,  and  a  majority  of  the  area  within 
said  district,  were  duly  presented  to  the  mayor  and  city 
council,  asking  for  the  paving  of  said  district,  and  selecting 
vitrified  brick,  class  A,  price  $1.89  per  square  yard,  with 
five  years'  guaranty,  as  the  material  the  petitioners  desired 
used  in  such  paving. 

In  pursuance  of  said  proceedings,  and  in  accordance  with 
said  petition,  the  city  council,  on  the  22d  day  of  June, 
1893,  duly  passed  ordinance  No.  3590,  which  was  ap- 
proved by  the  mayor  the  next  day,  providing  for  the 
paving  of  Twenty-sixth  street  from  Farnam  street  to  Half 
Howard  street,  in  said  improvement  district  No.  512;  that^ 
by  the  terms  of  said  ordinance  the  board  of  public  works 
was  ordered  and  directed  to  cause  said  work  to  be  dpne^ 
and  to  enter  into  a  contract  for  the  same  with  the  lowest 
responsible  bidder,  the  lowest  bid  being  $1.89  per  square 
yard  for  vitrified  brick,  class  A,  five  years'  guaranty,  and 
expressly  required  that  vitrified  brick,  class  A,  be  used  for 
said  paving* 

After  the  passage  and  approval  of  said  ordinance  a  cer- 
tified copy  thereof  was  furnished  the  respondents,  and  it 
thereupon  became  their  duty  to  make  and  execute  a  con- 
tract on  behalf  of  the  city  with  J.  E.  Riley,  who  was, 
and  who  had  been  declared  by  the  board  of  public  works, 
iba  lowest  responsible  bidder  for  said  material  so  design 
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nated  by  said  property  owners,  yet  the  respondents  abso- 
lutely and  unqualifiedly  refused  to  execute  a  contract  for 
said  pavings  or  to  submit  any  contract  to  the  mayor  and 
council  for  their  approval,  and  refused  to  cause  said  pav- 
ing to  be  done.     Whereupon  this  action  was   commenced. 

The  respondents  claim  that  the  ordinance  passed  "by  the 
mayor  and  council  of  the  city  of  Omaha  creating  improve- 
ment district  No.  512  is  invalid,  for  the  reason  the  same 
was  adopted  without  a  patition  being  presented  by  the 
proi)erty  owners  asking  for  the  creation  of  said  district 
and  the  paving  thereof;  in  other  words,  that  the  council 
of  a  city  of  the  metropolitan  class  has  no  jurisdiction,  either 
to  form  a  street  improvement  district,  or  to  order  the  pav- 
ing of  the  streets  and  alleys  therein,  until  there  has  been 
first  presented  to  the  mayor  and  council  a  petition  therefor 
signed  by  the  owners  of  lots  representing  a  majority  of 
the  feet  frontage  of  the  property  abutting  upon  the  streets 
or  alleys  included  within  the  proposed  improvement  dis- 
trict. The  case  of  Von  Steen  v.  CUy  of  Beatrice,  36  Neb., 
421,  is  relied  upon  as  an  authority  to  sustain  the  forego- 
ing proposition. 

At  the  hearing  of  the  case  at  bar,  upon  a  hasty  reading 
of  section  69  of  the  act  governing  cities  of  the  metropoli- 
tan class,  the  court  reached  the  conclusion,  and  so  an- 
nounced, that  the  mayor  and  council  of  a  metropolitan  city 
have  no  power  or  authority  to  create  a  paving  district,  ex- 
cept upon  a  petition  signed  by  a  majority  of  the  property 
owners  of  the  proposed  district;  but  afi;er  a  more  careful 
reading  and  consideration  of  said  section,  we  are  now  con- 
vinced that  its  provisions  are  not  susceptible  of  such  con- 
struction. 

The  section  already  mentioned,  and  it  is  the  only  one 
bearing  upon  the  question  which  we  have  been  able  to  find^ 
and  counsel  have  not  called  our  attention  to  any  other,  de- 
clares that  '4he  mayor  and  council  shall  have  power  to 
open,  extend,  widen,  narrow,  grade,  curb,  and  gutter,  park. 
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beautify,  or  otherwise  improve  and  keep  id  good  repnir,  or 
cause  the  same  to  be  done  in  any  manner  they  may  deem 
proper,  any  street,  avenue,  or  alley  within  the  limits  of  the 
city,  and  may  grade  partially,  or  to  the  established  grade, 
or  park,  or  otherwise  improve  any  width  or  part  of  any 
such  street,  avenue,  or  alley,  and  may  also  construct  and 
repair,  or  cause  and  compel  the  construction  and  repair  of 
sidewalks  of  such  city,  of  such  material  and  in  such  man- 
ner as  they  may  deem  proper  and  necessary ;  and  to  defray 
the  cost  and  expense  of  improvements,  or  any  of  them,  the 
mayor  and  council  of  such  city  shall  have  power  and  au- 
thority to  levy  and  collect  special  taxes  and  assessments 
upon  the  lots  and  pieces  of  ground  adjacent  to  or  abutting 
upon  the  street,  avenue,  alley,  or  sidewalk  thus  in  whole  or 
in  part  opened,  widened,  curbed  and  guttered,  graded,  jiarked, 
extended,  constructed,  or  otherwise  improved  or  repaired, 
or  which  may  be  especially  benefited  by  any  of  said  im- 
provements; *  *  *  Provided f  That  where  any  street  is 
to  be  graded  under  the  provisions  provided  by  this  section, 
but  not  to  the  established  grade,  it  shall  be  done  only  after 
the  owners  representing  a  majority  of  the  front  feet  of  the 
property  abutting  on  the  part  of  such  street  to  be  so  partially 
graded  shall  have  petitioned  the  city  council  for  sucb  work 
to  be  done;  Provided  further^  That  whenever  the  owners  of 
the  lots  abutting  upon  any  street  or  alley,  or  part  thereof^ 
within  said  city  representing  three-fifths  (f)  of  the  feet  front 
abutting  upon  such  street  or  alley  desired  to  be  graded,  shall 
petition  the  council  to  grade  such  street  or  alley,  or  part 
thereof,  without  charge  to  the  city,  the  mayor  and  council 
may  order  the  gradingdone  and  assess  the  cost  thereof  against 
the  property  abutting  upon  such  street  or  alley,  or  such  part 
thereof,  so  graded.  The  total  cost  of  such  grading  shall  be 
levied  and  collected  in  a  single  payment  upon  the  comple- 
tion of  such  work;  or  upon  petition  of  not  less  than  three- 
fifths  (^)  of  the  feet  front  along  the  street  or  alley  so  graded 
the  cost  may  be  made  payable  in  ten  (10)  equal  install- 
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ments  ezteDding  over  a  period  of  nine  years,  in  the  same 
manner,  at  the  same  rate,  and  subject  to  the  same  conditions 
as  are  payments  for  paving,  curbing,  guttering,  and  like 
improvements  hereinafter  specified.  In  case  of  such  in- 
stallment payments  the  mayor  and  council  shall  by  ordi- 
nance create  districts  embracing  the  property  represented 
by  such  petition,  and  abutting  or  which  said  grading  was 
done,  to  be  known  as  grading  districts  and  numbered  con- 
secutively; *  *  *  Provided  farther^  That  curbing 
and  guttering  shall  not  be  ordered  or  required  to  be  laid 
on  any  street,  avenue,  or  alley  not  ordered  to  be  paved, 
except  on  the  petition  of  a  majority  of  the  owners  of  the 
property  abutting  along  the  line  of  that  portion  of  the 
street,  avenue,  or  alley  to  be  curbed  and  guttered.  The 
mayor  and  council  shall  have  power  to  improve  any  street  or 
alley,  or  part  thereof  in  the  city,  and  for  that  purpose  to  cre- 
ate suitable  street  improvement  districts,  which  shall  be  con- 
secutively numbered ;  such  work  to  be  done  under  contract, 
and  under  the  superintendence  of  the  board  of  public 
works  of  the  city;  said  improvements  shall  consist  of  pav- 
ing, repaving,  or  macadamizing,  as  well  as  curbing,  if  such 
are  necessary,  on  any  street  or  alley  ordered  by  the  mayor 
and  council.  *  *  *  Whenever  the  owners  of  the  lots 
or  lands  abutting  upon  the  streets  or  alleys  within  the 
street  improvement  district  representing  a  majority  of  the 
feet  frontage  therein  shall  petition  the  council  to  improve 
such  streets  or  alleys,  it  shall  be  the  duty  of  the  mayor 
and  council  to  improve  the  same,  and  in  all  cases  of  pav- 
ing, repaving,  or  macadamizing  there  shall  be  used  such 
material  as  such  majority  of  the  owners  shall  determine 
upon;  Provided^  The  council  shall  be  notified  in  writing 
by  said  owners  of  such  determination  within  thirty  days 
next  after  the  passage  and  approval  of  the  ordinance  order- 
ing such  improving.  In  case  such  owners  fail  to  designate 
the  material  they  desire  to  use  in  such  improving,  in  man- 
ner and  within  the  time  above  provided,  the  mayor  and 
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coancil  shall  determine  upon  the  material  to  be  osed;  *  * 
Provided  further,  That  whenever  the  property  owners  rep- 
resenting three-fifths  (f )  of  the  feet  frontage  of  lots  or  lands 
npon  any  street  or  alley  or  part  thereof  shall  petition  the 
city  council  to  create  an  improvement  district,  including 
street  and  alley  intersections,  if  any,  and  to  have  the  same 
improved  without  cost  to  the  city,  then,  and  in  that  case, 
the  city  council  shall  have  power  to  create  such  district  and 
cause  a  contract  to  be  made  for  such  improvement,  and  to 
assess  and  levy  a  special  tax  upon  all  lots  or  lands  within 
such  improvement  district  so  created  to  pay  for  the  said 
improvement  within  the  same,  including  the  intersection  of 
streets  and  alleys,  if  any,"  etc. 

A  perusal  of  the  numerous  provisions  of  the  forgoing 
section  is  sufficient  to  carry  conviction  to  the  mind  that  the 
law-makers  never  intended  to  limit  the  jurisdiction  of  the 
city  council  to  form  paving  districts  to  cases  where  the 
property  owners  have  petitioned  for  the  same.  It  will  be 
observed  that  the  statute  under  consideration  contains  no 
provision  which  in  express  terms  requires  that  the  lot  own- 
ers must  petition  for  the  creation  of  a  paving  district  be- 
fore the  same  can  be  established,  except  where  the  entire 
improvement  is  to  be  done  without  expense  to  the  munici- 
pality. The  legislature  has  provided  by  language  that  can- 
not be  misunderstood  that  certain  street  improvements  can 
be  made  alone  upon  a  petition  of  the  property  owners. 
Thus,  where  a  street  is  to  be  graded  otherwise  than  at  the 
established  grade,  the  owners  representing  a  majority  of  the 
front  feet  of  the  lots  abutting  upon  the  portion  of  the 
street  to  be  so  graded  must  petition  for  such  improvement; 
and  when  three-fifths  of  such  lot  owners  petition  for  the 
grading  of  a  street  or  alley  without  expense  to  the  city,  the 
work  may  be  ordered  done  and  the  costs  thereof  assessed 
against  the  abutting  property.  Likewise,  it  is  provided  that 
a  street,  avenue,  or  alley  which  has  not  been  ordered  paved, 
the  city  council  cannot  require  to  be  curbed  and  guttered, 
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unless  petitioned  so  to  do  by  a  majority  of  the  owners  of 
pro|ierty  abutting  upon  the  part  of  the  street^  avenue,  or 
alley  to  be  thus  improved.  The  section  also  confers  defi- 
nite and  distinct  authority  upon  the  city  council  to  create 
an  improvement  district,  including  street  and  alley  inter- 
sections, and  have  the  same  improved  without  cost  to  the 
city,  and  assess  the  expenses  of  such  improvements,  includ- 
ing the  intersections  of  streets  and  alleys,  against  the  real 
estate  within  such  district,  whenever  the  property  ownera 
representing  three-fifths  of  the  feet  frontage  of  lots  in  such 
proposed  district  shall,  by  petition,  request  the  council  to 
do  so.  Inasmuch  as  the  section  specifies  the  cases  in 
which  the  city  council  must  act  upon  petition  of  the  prop- 
erty owners,  the  fair  and  reasonable  inference  is  that  in  all 
other  matters  relating  to  the  improvement  of  streets,  which 
are  within  the  authority  conferred  by  statute,  the  mayor  and 
council  may  act  without  a  petition  therefor  being  presented 
to  them.  The  conclusion  is  irresistible  that  a  petition  for 
the  erection  of  a  paving  district  is  not  required,  except 
where  the  entire  improvement  is  to  be  done  at  the  coats  of 
the  lot  owners  of  such  district. 

This  construction  of  the  statute  does  not  conflict  with 
the  decision  in  Von  SUen  v.  Qiiy  of  Beatricey  supra.  That 
was  an  action  to  enjoin  the  making  of  a  contract  for  the 
grading  and  paving  of  two  districts  in  the  city  of  Beatrice. 
The  petition  for  paving  of  one  of  the  districts  was  signed 
by  leas  than  a  majority  of  the  lot  owners,  and  the  same  is 
likewise  true  of  the  petition  for  improving  the  streets  of 
the  other  district,  not  counting  the  names  of  those  who 
signed  conditionally.  The  court  held  that  a  petition  to 
confer  jurisdiction  upon  the  council  of  a  city  of  the  second 
class,  having  over  6,000  and  less  than  25,000  inhabitants, 
to  order  the  paving  of  streets  in  a  paving  district,  must  be 
signed  unconditionally  by  the  owners  of  the  majority  of 
the  feet  frontage  therein.  Whether  a  city  council  possesses 
authority  to  create  a  paving  district,  except  upon  a  petition, 
37 
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the  court  did  not  consider  or  pass  upon  in  that  case,  al- 
thougli  there  appears  in  the  body  of  the  opinion  filed  therein 
a  single  sentence  which  seems  to  be  in  conflict  with  the 
views  above  expressed.  The  language  referred  to  is  ''that 
ordinance  creating  district  No.  9,  and  all  acts  in  pursuance 
thereof^  are  void.''  Wliat  led  to  the  use  of  the  expression 
doubtless,  was  the  title  of  the  ordinance  then  under  con- 
sideration in  the  Beatrice  case,  which  ordinance,  although 
it  provided  for  and  ordered  the  paving  of  certain  streete 
therein  named,  was  known  and  designated  as ''an  ordinance 
creating  paving  district  No.  9,  and  defining  the  boundaries 
thereof,  and  providing  for  the  grading  and  paving  of  said 
district." 

It  is  urged  by  counsel  for  relator  that  the  mayor  and 
council  have  jurisdiction  to  order  the  paving  of  the  streets, 
alleys,  and  avenues  of  a  city,  even  though  no  petition  of 
pro|)erty  owners  for  paving  is  submitted  to  the  council 
prior  to  the  passage  of  the  ordinance  ordering  the  improve- 
ment. The  proposition  was  decided  adversely  to  the  con-» 
tention  of  counsel  in  the  Beatrice  case,  to  which  reference 
has  already  been  made.  True,  that  decision  was  not  under 
the  same  statute  we  have  been  considering,  but  an  exami- 
nation of  the  provisions  of  the  two  statutes  will  show  that 
they  are  substantially  alike.  We  are  entirely  satisfied  with 
the  decision  in  Von  J^en  v.  City  of  Beatrice,  and  it  will  be 
adhered  to.  Petitions  of  property  owners  of  paving  dis- 
trict No.  512,  signed  by  the  requisite  number  of  petitioners, 
were  presented  to  the  council  prior  to  the  passage  of  ordi- 
nance No.  3598,  ordering  the  paving  of  the  streets  within 
such  district.  Said  petitions  were  in  every  particular  suf- 
ficient to  confer  jurisdiction  on  the  city  council  to  act,  and 
the  paving  was  by  said  ordinance  directed  to  be  done  in 
accordance  with  said  petitions. 

The  remaining  question  to  be  considered  is  this:  Was  it 
necessary  to  advertise  and  receive  bids  for  paving  after  the 
designation   by  the  lot  owners  of  materials  to  be  used? 
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The  statute  authorizes  a  majority  of  the  property  owoers 
to  select  the  kind  of  material  to  be  used  in  paving  streets, 
and  in  case  they  fail  to  notify  the  council  in  writing  of  such 
selection  within  thirty  days,  the  mayor  and  council  are  eBi«- 
powered  to  designate  the  material.  By  section  113  of  the 
act  governing  cities  of  the  metropolitan  class  it  is  provided 
that  "^  all  grading,  paving,  macadamizing,  curbing,  or  gut- 
tering of  any  streets,  avenues,  or  alleys,  in  the  city  shall  be 
done  by  contract  with  the  lowest  responsible  bidder,  or  by 
days'  work,  as  petitioned  by  property  owners  representing  a 
majority  of  the  property  in  front  feet  in  any  paving  dis- 
trict, under  the  direction  and  supervision  of  the  board  of 
public  works.''  Neither  the  foregoing  nor  any  other  statu- 
tory provision  specifies  whether  the  bids  for  paving  shall 
be  made  before  or  after  the  materials  to  be  used  have  been 
selected.  The  statute  seems  to  be  silent  upon  the  subject. 
We  are  constrained  to  hold  that  bids  for  paving  may  prop- 
eSrly  be  advertised  for  and  received,  either  before  or  after 
the  selection  of  material,  and  in  case  satisfactory  bids  have 
been  received  prior  to  the  designation  of  materials,  it  is  not 
absolutely  necessary  that  the  board  of  public  work^  should 
again  readvertise  for  and  receive  bids  after  such  designa- 
tion. It  is  incorrect  to  say  that  no  reasonable  bid  could  be 
made  until  it  is  known  what  material  is  to  be  u$«d.  The 
advertisement  or  notice  to  contractors  may,  and  in  this 
case  did,  call  for  bids  on  the  various  kinds  of  materials 
liable  to  be  used,  and  in  that  event  contractors  could  bid  as 
intelligently  as  if  bids  were  asked  for  on  vitrified  brick 
alone,  or  on  any  other  material.  Where  bids  are  asked  for 
and  received  on  the  different  materials  before  the  property 
owners  are  called  upon  to  name  the  material  they  desired 
used,  they  can  more  intelligently  make  the  selection,  as  they 
would  know  the  cost  of  the  various  kinds  of  material,  and 
should  they  deem  all  bids  unreasonable,  they  could  petition 
for  the  improvement  to  be  done  by  days'  work.  The 
method  adopted  in  this  case  is  more  likely  to  prevent  com- 
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binatioQ  between  contractors  than  if  bids  were  asked  upon 
anj  one  kind  of  material  after  the  selection  thereof  has 
been  made  by  the  property  owners.  Doubtless,  lower  bids 
are  more  likely  to  be  secured  than  could  be  obtained  by 
waiting  until  after  the  designation  of  the  material^  since 
contractors  for  the  same  kind  of  material  would  not  only 
bid  against  each  other,  but  in  order  to  induce  the  selection 
of  their  material  they  would  compete  with  contractors  of 
all  other  kinds  of  material. 

Under  section  104  of  the  act  incorporating  metropoli- 
tan cities^  it  is  made  the  duty  of  the  board  of  public 
works  to  make  contracts  on  behalf  of  the  city  for  the  per- 
formance of  all  such  works  and  the  erection  of  such  im- 
provements as  shall  be  ordered  by  the  mayor  and  city  coun- 
cil, subject  to  their  approval.  Under  the  facts  admitted  by 
the  demurrer,  it  was  clearly  the  duty  of  the  respondents  to 
enter  into  a  contract  on  behalf  of  the  city  with  the  lowest 
responsible  bidder  for  the  paving  of  improvement  district 
No.  512  with  the  kind  of  material  selected  by  the  property 
owners  of  said  district.  The  demurrer  to  the  application 
is  overrjiled  and  a  peremptory  writ  of  mandamus  is  allowed* 


Writ  allowed. 
Thb  other  judges  concur. 


LuoiEN  Debanlieu  v.  Frank  K  Jandt. 

Filed  Sbptkmbkb  19,  189a    Na  4937. 

1.  Beview:  Non-joindsb  of  Pabtiies:  Evidxnob  examined,  And 

Md  to  sastain  the  yerdict. 

2.  Trial:  Offickb  in  Ghabob  of  Juby:  Rbvibw.    It  is  not  re- 

▼ersible  error  to  permit  a  jary  to  remain  in  charge  of  a  deputy 
sheriff  while  deliberating  upon  their  verdict  without  his  being 
specially  sworn  by  the  court  in  that  behalf. 
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Error  from  the  district  court  of  Dawes  county.  Tried 
below  before  KivKAiD,  J. 

Albert  W.  Orites  and  W.  H.  Fanning,  for  plaintiff  in 
error. 

E,  W.  Dailey  and  Alfred  Bartow^  o^yntra* 

NORVAL,  J. 

Frank  E.  Jandt  brought  suit  against  Lucien  Deranlieu 
in  the  county  court  on  account  for  goods  sold  and  delivered, 
and  plaintiff  also  sued  out  a  writ  of  attachment  and  caused 
the  same  to  be  levied  upon  forty-one  head  of  cattle,  twenty- 
nine  calves,  and  oue  horse.  Defendant  moved  for  a  dis- 
solution of  *  the  attachment,  which  was  overruled.  An 
answer  was  filed  setting  up,  among  other  defenses,  the 
non-joinder  of  necessary  parties  defendant.  Plaintiff  re- 
plied by  a  general  denial.  There  was  a  trial  to  a  jury, 
which  resulted  in  a  verdict  in  favor  of  the  plaintiff  for 
$332.40  and  costs.  Thereupon  the  defendant  filed  a  mo- 
tion for  a  new  trial,  which  was  denied  by  the  court,  and 
judgment  was  entered  upon  the  verdict.  A  bill  of  excep- 
tions was  settled  and  allowed,  and  defendant  prosecuted 
error  to  the  district  court  from  both  decisions,  where  the 
order  of  the  county  court  sustaining  the  attachment  was 
reversed  and  the  judgment  upon  the  merits  was  affirmed. 
From  the  decision  of  the  district  court  affirming  the  judg- 
ment of  the  county  court  in  the  main  case,  Deranlieu  brings 
the  case  to  this  court  for  review  by  petition  in  error. 

The  main  question  is,  whether  there  was  a  non-joinder  of 
parties  defendant,  the  plaintiff  in  error  contending  there 
was,  by  reason  of  the  failure  to  make  Samuel  Young  a  de- 
fendant. 

It  appears  that  defendant  in  error  was  engaged  in  the 
mercantile  business  in  the  town  of  Crawford,  this  state, 
and  that  Deranlieu  and  oue  Samuel  Young  were  railroad 
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coDtractors  doing  business  under  the  firm  name  of  Deran- 
lieu  &  Young.  There  is  a  conflict  in  the  testimony  as  to 
whom  the  credit  was  extended  by  Jandt  for  the  goods 
charged  for  in  the  petition.  The  plaintiff  in  error  insists, 
and  there  is  in  the  record  testimony  tending  to  support  it, 
that  the  goods  were  purchased  by  said  firm  on  credit,  and 
not  by  Deranlieu  individually.  It  is  disclosed  that  a  por- 
tion of  the  goods  was  delivered  on  written  orders,  and  a 
part  upon  the  verbal  orders,  of  the  plaintiff  in  error.  The 
original  written  orders  were  produced  at  the  trial,  and  all 
but  one  of  which  were  signed  in  the  firm  name  of  Deran- 
lieu &  Young.  One  order  was  signed  by  plaintiff  in  error 
individually.  All  bills  for  the  goods  were  made  out  in 
the  firm  name.  If  these  facts  stood  alone,  taken  in  con- 
nection with  the  testimony  of  plaintiff  in  error  and  Mr. 
Young,  there  would  be  no  escaping  the  conclusion  that  the 
action  was  improperly  brought  against  Deranlieu  as  sole 
debtor.  But  the  bill  of  exceptions  contains  other  testi- 
mony l)earing  upon  the  subject,  which,  if  true,  is  ample  to 
sustain  the  verdict  of  the  jury.  The  evidence  of  the  de- 
fendant in  error,  and  also  John  C.  Hoagland,  who  man- 
aged the  business  for  Mr.  Jandt,  is  to  the  effect  that  the 
goods  were  sold  and  delivered  upon  the  sole  credit  of 
plaintiff  in  error,  and  were  charged  to  him  individually 
upon  the  books;  that  prior  to  the  furnishing  of  the  goods 
Jandt  was  well  acquainted  with  plaintiff  in  error,  who  was 
regarded  responsible,  and  when  the  latter  came  to  the  de- 
fendant in  error  to  make  arrangements  for  credit  be  was 
informed  that  Jandt  would  not  let  the  goods  go  on  the 
firm's  credit,  but  that  they  would  be  charged  to  Deranlieu 
personally,  to  which  plaintiff  in  error  gave  his  consent. 
It  further  appears  in  testimony  that  the  bills  were  made 
out  against  Deranlieu  &  Young  at  the  request  of  plaintiff 
in  error,  so  that  he  could  keep  his  private  account  separate 
from  the  goods  that  were  furnished  for  the  use  of  the  firm. 
The  jury  passed  upon  the  conflicting  testimony  and  found 
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that  the  credit  was  extended  to  plaintiff  in  error  and  not  to 
the  firm  of  which  he  was  a  member^  and  the  finding  is  not 
so  palpably  against  the  evidence  as  to  warrant  a  reviewing 
court  to  disturb  it. 

It  is  finally  urged  that  the  county  court  erred  in  permit- 
ting the  jury  to  remain  in  charge  of  the  deputy  sheriff 
during  the  time  they  were  deliberating  upon  their  verdict, 
without  being  specially  sworn  in  that  behalf.  This  objec- 
tion was  not  made  until  after  verdict,  therefore  it  came  too 
late.  Moreover,  it  does  not  appear  that  plaintiff  in  error 
was  in  the  least  prejudiced  by  the  failure  to  swear  the 
officer.  Besides,  there  is  no  statutory  provision,  that  we 
are  aware  of,  which  requires  that  a  sheriff  or  his  deputy 
shall  be  specially  sworn  by  the  court  before  taking  charge 
of  a  jury  while  deliberating  in  a  civil  case. 

There  is  no  reversible  error  in  the  record  and  the  judg- 
ment of  the  court  below  is 

Affibmed. 


The  other  judges  concur. 


Filed  Sbptembeb  19, 1893.    No.  5062. 

li  Ck>urt8  of  Equity :  JuRTSDiorioifr.  Where  coarts  of  equity 
have  aasnmed  Jarisdiction  of  a  particular  class  of  oases  their  ju- 
risdiction in  such  cases  will  continue  notwithstanding,  in  the 
deyelopmeot  of  legal  means,  redress  becomes  attainable  In 
courts  of  law. 

% :  Bbmbdibs  Not  Within  Pbovisions  of  C!ods.     It  is 

not  the  object  of  the  Code  to  abolish  existing  remedies  in  cases 

■where  no  provision  is  made  therein  for  the  prosecation  of  actions. 

Cases  iuTolving  snbstantial  rights,  which  are  clearly  outside  the 

provision  of  the  Code,  may  be  prosecuted  in  accordance  with  the 
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practioe  preTioxuly  reoognized  in  courts  of  oommon  law  and 
•qnity. 

8.  — — :  :  Dbobbb  of  Divobcb:  Actiok  to  Vaoatk  fob 

Fbaud:  Pleading  In  the  petition  it  ia  alleged  that  the  de- 
fendant therein,  plaintiff's  husband,  in  the  year  1878,  procnied 
a  decree  of  diToroe  in  this  state  by  means  of  ftand  and  perjured 
testimony.  At  said  time  and  until  recently  the  plaintiff  resided 
in  the  state  of  PennsyWania;  that  the  only  service  upon  her 
was  by  publicatibn  in  a  local  newspaper  and  that  she  was  ^ot 
aware  of  the  whereabouts  of  her  husband  or  of  said  aetioii  or 
decree  until  the  time  of  the  filing  of  her  petition  elcTen  yean 
later.  Hdd,  To  state  a  cause  of  action,  since  the  remedy  by  pe* 
tition  for  a  new  trial  under  the  Code  is  inadequate,  and  that  tha 
eourt  which  allowed  the  decree  may,  in  the  exercise  of  its  gen- 
eral equity  powers,  Tacate  it  upon  proper  showing  of  ftaod  and 
imposition. 

4.  :  Dbcbeb  Obtaikbd  by  Fbaud:   Validity:   Oollaiw 

EBAL  Attack.  A  Judgment  or  decree  procured  by  fraud  is  not 
void  in  the  sense  that  it  can  be  availed  in  a  strictly  eollateral 
proceeding,  but  is  Toidable  merely  at  the  election  of  the  party 
defrauded  thereby. 

Action  to  Vaoatb  Divobob:  Jubisdictioh  of 


CouBT  IN  DiFFKRKWT  CouNTY.  One  8.  procured  a  diyoroe 
from  his  wife  by  decree  of  the  district  court  of  Fillmore  county 
in  1878  upon  constructive  service.  In  1889  the  latter  oommeifted 
an  action  in  the  district  court  of  Douglas  county  to  set  aside  and 
annul  the  said  decree,  on  the  ground  that  it  was  pn>cur«d  by 
means  of  perjury,  and  for  a  divorce  on  the  ground  of  desertion 
and  &ilnre  to  support     ffeld.  That  the  cause  of  action  is  pri- 

marily  to  vacate  thedecreeofthe  district  court  of  Fillmore  oountyr 
and  that  the  district  court  of  Douglas  county  does  not  have  ju- 
risdiction thereof. 

Appeal  from  the  district  court  of  Douglas   county. 
Heard  below  before  Davis,  J. 

John  L.  Oarr  and  Ambrose  &  Duffie^  for  appellant 
Charles  OffvU  and  Ong  &  Jensen,  eonircu 
Post,  J. 

The  parties  to  this  action  were  married  in  the  state  of 
Pennf^ylvania  in  the  year  1866,  where  they  resided  until 
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the  year  1872.  In  the  year  last  named  the  defendant 
removed  to  this  state  and  took  up  a  permanent  residence  in 
Fillmore  county,  where  he  has  since  that  time  continuously 
resided.  In  the  month  of  September,  1878,  he  commenced 
an  action  for  divorce  against  the  plaintiff,  in  the  district 
court  of  said  county,  alleging  willful  abandonment  as 
grounds  therefor,  notice  of  said  action  being  given  by  pub- 
lication in  a  newspaper  of  the  county.  Said  action  re- 
sulted in  a  decree  of  divorce  in  accordance  with  the  prayer 
of  the  petition.  In  the  month  of  November,  1889,  the 
plaintiff  instituted  this  action  in  the  district  court  of  Doug- 
las county.  In  her  petition  she  asks  the  court  (1)  to  vacate 
and  annul  the  decree  of  the  district  court  of  Fillmore 
county,  on  the  ground  that  it  was  procured  by  means  of 
fraud  and  perjury,  (2)  for  a  decree  of  divorce  and  alimony 
on  the  grounds  of  cruelty  and  abandonment.  Summons 
was  served  upon  the  defendant  in  Fillmore  county,  who  first 
entered  a  special  appearance  in  which  he  challenged  the  ju- 
risdiction of  the  court  over  his  person  or  the  subject  of  the 
action.  His  challenge  having  been  overruled  by  the  court, 
Doane,  judge,  presiding,  he  filed  an  answer  in  which  he  re- 
news his  objection  to  the  jurisdiction  of  the  court.  The 
answer  contains  also  a  general  denial  and  other  defenses 
which  do  not  call  for  notice  in  this  opinion.  A  final  hearing 
was  had  before  Davis,  judge,  upon  the  plaintiff's  evidence,  the 
defendant's  offer  of  proof  having  been  refused  on  account 
of  his  fiiilure  to  comply  with  an  order  of  the  court  for  the 
payment  of  suit  money.  The  hearing  resulted  in  a  finding 
that  the  decree  of  1878  was  not  procured  through  fraud  or 
upon  peijured  testimony,  and  a  decree  dismissing  the 
plaintiff's  petition,  from  which  she  has  appealed  to  this 
court. 

It  is  necessary  to  consider  but  one  of  the  several  ques- 
tions argued,  viz.,  the  jurisdiction  of  the  district  court  of 
Douglas  county  to  vacate  the  decree  of  the  district  court  of 
Fillmore  county.     It  should  be  observed  that  no  objection 
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18  made  to  the  record  of  the  decree  sought  to  be  impeached. 
The  district  court  of  Fillmore  county  certainly  had  juris- 
diction of  the  subject  of  the  action  and  had  acquired  juris* 
diction  of  the  defendant  therein  in  the  manner  prescribed 
by  law.  The  decree  of  divorce  is  therefore  not  void  in  the 
aense  that  it  can  be  assailed  in  a  strictly  collateral  proceed- 
ing. A  judgment  or  decree  stands  upon  the  same  footing 
as  any  other  advantage  procured  by  fraud.  It  is  voidable 
only  at  the  election  of  the  injured  party,  and  not  absolutely 
void.  (Black,  Judgments,  1 70.)  It  is  but  fair  to  add  that 
there  does  not  appear  to  be  any  difference  of  opinion  be- 
tween plaintiff's  counsel  and  the  court  upon  that  proposition. 
The  action  to  vacate  and  annul  the  decree  is  a  recognition 
of  its  present  conclusiveness.  The  question  under  consider- 
ation involves  two  inquiries,  viz.:  (1.)  Is  the  right  to  vacate 
judgments  and  decrees  therein  included  within  the  general 
equity  powers  of  the  district  court,  or  is  the  remedy  pro- 
vided by  the  Code  of  Civil  Procedure  exclusive?  (2.)  As- 
suming that  the  petition  presents  a  case  for  equitable  relief, 
must  the  plaintiff's  remedy  be  sought  in  the  district  court 
of  Fillmore  county,  where  the  decree  was  rendered,  or  can 
flhe  maintain  an  independent  action  for  that  purpose  in  the 
district  court  of  Douglas  county,  or  other  court  possessing 
general  equity  jurisdiction? 

Referring  to  the  inquiry  first  suggested,  we  do  not  hesi- 
tate to  hold  that  the  petition  presents  a  cause  for  equitable 
interference.  It  is  therein  alleged  that  the  defendant  de- 
aerted  his  family  in  the  year  1872;  that  the  allegations  in 
the  divorce  proceeding,  charging  the  plaintiff  herein  with 
desertion,  were  false  and  made  for  the  purpose  of  corruptly 
deceiving  the  court,  and  supported  at  the  trial  by  false  and 
perjured  testimony ;  that  she  was  not  personally  served  with 
notice  of  said  action  and  did  not  at  the  time  know  it  was 
pending,  and  that  she  first  learned  of  the  whereabouts  of 
the  defendant  and  of  said  divorce  proceeding  about  the 
time  this  action  was  commenced  in  1889,  nearly  eleven 
years  subsequent  to  the  date  of  the  decree. 
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By  section  602  of  the  Code  it  is  provided  that  the  dis- 
trict court  shall  have  power  to  vacate  or  modify  its  own 
jadgments  and  decrees  after  the  term  at  which  they  are 
rendered  for  fraud  practiced  by  the  successful  party.  But 
by  section  609  it  is  provided  that  proceedings  to  vacate  or 
moaify  a  judgment  or  decree  on  the  ground  of  fraud  must 
be  commenced  within  two  years  after  the  rendition  thereof, 
unless  the  party  entitled  thereto  be  an  infant,  a  married 
woman,  a  person  of  unsound  mind,  etc.  This  section  ap- 
pears in  its  present  form  in  the  Revised  Statutes  of  1866| 
hence  the  exception  in  favor  of  married  woman  can  have  no 
forceatthis  time,  in  view  of  subsequent  statutes  removing  the 
disabilities  imposed  upon  them  by  the  common  law.  It  is 
provided  by  section  82  that  a  party  against  whom  a  judg- 
ment has  been  rendered  without  other  service  than  in  a 
newspaper  may  have  the  same  opened  at  any  time  within 
five  years  thereafter,  eta  That  provision,  it  was  held  in 
(yConnell  v.  (yOmnell,  10  Neb.,  390,  is  not  applicable  to 
divorce  proceedings,  but  the  force  of  that  case  as  an  au- 
thority, it  is  argued,  has  been  weakened  by  subsequent  de- 
cisions. However,  that  is  a  collateral  question  and  foreign 
to  the  present  inquiry.  It  will  be  seen  from  what  has  been 
said  that  the  plaintiff  is  without  relief  if  the  remedy  pro- 
vided by  the  Code  is  held  to  be  exclusive.  It  is  a  funda- 
mental rule  of  equity  that  where  courts  of  chancery  have 
once  assumed  jurisdiction  over  a  particular  class  of  cases  it 
will  not  be  ousted  therefrom  simply  because,  in  the  develop- 
ment of  l^al  means,  redress  becomes  attainable  at  law. 
(Story,  Ekj.,  sec.  64f,  and  note;  Bispliara,  Eq.,  p.  57.)  And 
that  principle  is  distinctly  recognized  in  section  901  of  the 
Code,  viz:  "Rights  of  civil  action  given  or  secured  by 
existing  laws  shall  be  prosecuted  in  the  manner  provided 
by  this  Code,  except  as  provided  in  the  following  section. 
If  a  case  ever  arise  in  which  an  action  for  the  enforcement 
or  protection  of  a  right  or  the  redress  or  prevention  of  a 
wrong  cannot  be  had  under  this  Code,  the  practice  hereto- 
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fore  in  use  may  be  adopted  so  far  as  may  be  necessary  to 
prevent  a  failure  of  justice.'^ 

The  provisions  of  the  Code  being  inadequate,  it  follows 
that  the  remedy  afforded  by  courts  of  equity  is  still  avail- 
able to  the  plaintiff.  The  subject  under  discussion  might 
have  been  dismissed  by  a  reference  to  the  case  of  WisSom 
V.  WUdom,  24  Neb.,  551,  but  for  the  reason  that  it  is  not 
apparent  from  the  statement  thereof  whether  or  not  the 
legal  remedies  provided  by  the  Code  were  available  to  the 
plaintiff  at  the  time  the  action  was  commenced. 

2.  Is  the  action  cognizable  by  the  district  court  of  Doug- 
las county?  It  is  apparent  that  the  cause  of  action  is  pri- 
marily to  vacate  the  prior  decree,  and  that  the  petition  for 
divorce  is  but  an  incident  thereto,  upon  the  evident  theory 
that  the  court,  having  once  acquired  jurisdiction,  will  retain 
it  for  the  purpose  of  such  equitable  relief  as  the  plaintiff  is 
entitled  to.  (Adams,  Equity,  7th  Am.  ed.,  418.)  This 
case  differs  essentially  upon  principle  from  one  in  which 
the  beneficiary  of  a  fraudulent  judgment  or  decree  has 
undertaken  to  assert  a  right  thereunder.  In  such  case, 
whether  it  be  by  means  of  an  execution  or  an  action,  fraud 
which  inheres  directly  in  the  judgment  or  decree  may  be 
interposed  as  a  defense.  Here,  however,  the  decree  is  as- 
sailed by  the  defendant  therein  in  the  first  instance  in  a  col- 
lateral proceeding. 

According  to  the  practice  which  formerly  prevailed  in 
the  courts  of  chancery,  a  decree,  when  once  enrolled,  could 
be  set  aside  or  impeached  at  the  instance  of  the  parties 
thereto  only  upon  a  bill  of  review  or  a  bill  to  impeach  on 
the  ground  of  fraud.  Before  the  enrollment  thereof  the 
remedy  was  by  supplemental  bill  in  the  nature  of  a  bill  of 
review.  (Adams,  Eq.,  416*;  2  Madd.,  Chancery,  637*.) 
But  according  to  the  modified  form  of  the  chancery  prac- 
tice as  it  prevails  in  the  equity  courts  of  this  country,  the 
term  bills  of  review  is  used  in  a  more  comprehensive  sense 
and  includes  supplemental  bills  of  the  same  nature  and 
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bills  to  impeach  on  the  ground  of  fraud.  (Story,  Eq.  PL, 
sees.  403,  428;  Black  , Judgments,  sec.  301.)  Consider- 
able contrariety  of  opinion  is  apparent  from  the  earlier 
cases,  as  well  as  text-books,  upon  the  question  whether  bills 
of  review  and  bills  to  impeach  upon  the  ground  of  fraud 
are  or  are  not  original  bills.  A  citation  of  the  cases  or 
even  the  views  of  text-writers  in  this  connection  would 
not  be  profitable. 

The  conflict  of  opinion  upon  the  subject  is  sufiBciently 
illustrated  by  reference  to  two  leading  American  authors. 
In  Willard's  Equity,  page  1C3,  such  bills  are  treated  as 
strictly  original  bills,  while  in  Story's  Equity  PI.,  sees. 
18,  20,  21,  they  are  classed  with  those  bills  which  ''are  for 
the  purpose  of  cross-litigation,  or  of  controverting  or  sus- 
pending or  reversing  some  decree  or  order  of  the  court  or 
carrying  it  into  execution,"  and  therefore  not  original  bills* 
Other  writers  treat  them  as  bills  in  the  nature  of  original 
bills.  (Harrison,  Prac.  in  Chancery,  166.)  The  writer 
has,  during  an  examination  of  all  of  the  authorities  at- 
tainable, found  no  reported  case  in  which  the  power  of  a 
different  court,  although  possessing  the  same  general  juris- 
diction with  respect  to  the  subject-matter,  has  been  invoked 
to  impeach  a  decree  on  the  ground  of  fraud  in  accordance 
with  th^  practice  in  the  courts  of  chancery.  In  short,  the 
terms  original  bill  and  bill  in  the  nature  of  an  original  bill 
are  used  by  the  judges  and  text- writers  in  a  restricted  sense 
and  refer  to  the  character  of  the  pleading  rather  than  that 
of  the  action  or  proceeding  to  which  they  apply.  The 
view  just  expressed  finds  support  in  Willard's  Eq.,  p.  163, 
where  it  is  said  :  '^  There  is  no  case  in  which  equity  has  ever 
undertaken  to  question  the  judgment  of  another  court  for 
mere  irr^ularity.  The  power  in  such  case  is  always  ex- 
ercised by  the  court  in  which  the  judgment  was  given  and 
the  relief  is  frequently  granted  upon  terms."  The  term  ir- 
regularity as  here  used  evidently  includes  fraud  as  well  as 
such  other  acts  or  omissions  as  render  the  judgment  void 
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or  reversible  at  the  election  of  the  aDsuooesBfu]  party. 
{Fischer  v.  Langbein,  103  N.  Y.,  84 ;  Black,  Jodgments^ 
170.) 

Our  conclusion  is  that  the  district  court  of  Douglas 
county  did  not  have  jurisdiction  of  the  cause  of  action. 
The  decree,  therefore^  should  be  reversed  and  the  action 

DiSMISSEP. 

The  other  judges  concur. 


S7    542 
48    666 

g  M|  John  S.  Caulpield  v.  Guy  L.  Bittengbr  et  al. 

Filed  Bsptembsb  19,  169a    No.  4929. 

Attachment:  Bkbt  Not  Vvk,  An  action  can  be  maintained  on  a 
claim  before  it  is  dae  only  in  tbe  exceptional  cases  ennmerated 
in  section  237  of  tbe  Gode. 

Error  from  the  district  court  of  Dawes  county.  Tried 
below  before  Criteb^  J. 

E.  S.  Richer  and  Jatfies  A.  Powers^  for  plaintiff  in  error. 
Alfred  Bartow,  contra. 

Post,  J. 

This  is  a  proceeding  in  error  and  brings  up  for  review 
the  judgment  of  the  district  court  of  Dawes  county  revers- 
ing an  order  of  the  county  judge  of  said  county,  overrul- 
ing the  motion  of  the  defendants  in  error  to  discharge  an 
attachment  issued  at  the  instance  of  the  plaintiff  in  error. 
The  material  facts  are  as  follows :  On  the  9th  day  of  March, 
1891  the  plaintiff  in  error,  Caulfield,  filed  with  the  oounty 
judge  an  account  of  which  the  following  is  a  copy : 
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"  Omaha,  County  of  DouGiiAfi,  1 
State  of  Nebbaska.  / 

''March  6,  1891,  on  this  day  appeared  before  me  John 
S.  Morrison,  a  notary  public  in  and  for  said  county,  Frank 
J.  Coates,  who,  being  first  duly  sworn,  deposes  and  says 
that  he  is  book-keeper  for  John  S.  Caulfield,  and  that  the 
forgoing  account  against  G.  L.  and  B.  B.  Bittenger  is  cor- 
rect and  just,  and  wholly  unpaid  to  the  best  of  his  knowl- 
edge and  belief 

On  the  same  day  Caulfield,  by  his  attorney,  filed  an  affi- 
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davit  for  attachment,  which,  so  far  as  it  is  material  to  the 
question  presented  by  the  record  in  this  case,  is  as  follows: 
^'E.  S.  Ricker,  attorney  for  the  said  plaintiff  John  S. 
Caulfield^  makes  oath  that  the  claim  in  this  action  is  for  the 
payment  of  money  only  upon  account  for  goods,  wares^ 
and  merchandise  sold  and  delivered  by  plaintiff  to  defend- 
ants at  their  request  within  one  year  prior  to  the  commence- 
ment of  this  action,  and  which  account  affiant  believes  is 
not  wholly  due;  and  the  said  E.  S.  Ricker  also  makes  oath 
that  the  said  claim  is  just  and  that  the  plaintiff  John  S. 
Caulfield  ought,  as  he  believes,  to  recover  thereon  one  hun- 
dred sixty  one  and  -^^  dollars;  he  also  makes  oath  that  the 
defendants  Guy  L.  Bittenger  and  Ralph  R.  Bittenger  are 
about  to  remove  their  property,  or  a  part  thereof,  out  of  the 
county  with  the  intent  to  defraud  their  creditors,  and  are 
about  to  convert  their  property,  or  a  part  thereof,  into 
money  for  the  purpose  of  placing  it  beyond  the  reach  of 
their  creditors,  and  have  assigned,  removed,  or  disposed  of, 
or  are  about  to  dispose  of,  their  property,  or  a  part  thereof, 
with  intent  to  defraud  their  creditors,  and  have  sold,  oon- 
veyed,  or  otherwise  disposed  of  their  property  with  a  fraud- 
ulent intent  to  cheat  or  defraud  their  creditors  or  to  hinder 
or  delay  them  in  the  collection  of  their  debts,  and  are  about 
to  make  such  sale,  conveyance,  or  disposition  of  their  prop- 
erty with  such  fraudulent  intent,  and  are  about  to  remove 
their  property,  or  a  material  part  thereof,  with  the  intent  or 
to  the  effect  of  cheating  or  defrauding  their  creditors  or  of 
hindering  and  delaying  them  in  the  collection  of  their  debts, 
and  to  accomplish  such  fraudulent  purposes  the  said  Guy 
L.  Bittenger  and  Ralph  R.  Bittenger  secretly  planned  and 
arranged  to  sell  all  of  their  stock  of  merchandise  in  said 
county  without  retaining  enough  other  property  subject  to 
execution  to  pay  said  debts,  and  so  planned  and  arranged 
without  the  knowledge  of  their  creditors  and  willfully  and 
purposely  deceived  and  misled  said  creditors,  by  denying  to 
them  that  they  were  intending  to  sell  their  said  stock,  and 
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by  making  false  representations  as  to  the  extent  and  amoant 
of  their  indebtedness,  and  by  making  other  false  and  fraud- 
alent  mi^^cpresentatious  regarding  their  business  intentions 
and  acts  relative  thereto,  all  of  which  were  calculated  to  de- 
ceive and  mislead  said  creditors.  Affiant  further  states  that 
the  Honorable  M.  P.  Kiukaid,  judge  of  the  district  court 
of  Dawes  county,  is  absent  from  said  county,  wherefore 
affiant,  on  behalf  of  said  plaintiff,  prays  the  Hon.  8.  A. 
Ballard,  judge  of  said  county  court,  that  he  grant  the  order 
for  the  is:>uance  of  an  order  of  attachment  against  said  de- 
fendants, and  further  saith  not." 

Upon  the  filing  of  the  foregoing  affidavit  an  order  of 
attacliment  was  issued,  and  the  sheriff,  by  virtue  thereof, 
took  possession  of  the  property  in  controversy,  to-wit,  a 
stock  of  books,  stationery,  cigars,  and  fruit  in  the  city  of 
Ohadron.  Subsequently  the  defendant  moved  to  discharge 
the  attachment,  alleging  as  grounds  thereof:  First,  the  facts 
stated  in  the  affidavit  are  not  sufficient  to  authorize  the  al- 
lowing of  the  order  of  attachment;  second,  the  statement 
of  facts  in  said  affidavit  are  untrue.  The  motion  aforesaid 
having  been  overruled  and  judgment  entered  by  the  county 
judge  in  favor  of  the  plaintiff,  the  cause  was  removed  to 
the  district  court  by  petition  in  error,  where  the  order  over- 
ruling the  motion  to  discharge  was  reversed. 

It  is  apparent  from  an  inspection  of  the  record  that  the 
proceeding  before  the  county  judge  was  an  action  for  a  debt 
not  then  due.  It  is  alleged  in  the  affidavit  that  the  account 
is  not  wholly  due  and  it  is  impossible  to  determine,  either 
from  the  affidavit  or  the  bill  of  particulars,  what  part  of 
the  account,  if  any,  had  matured  at  the  time  the  action  was 
commenced.  The  attachment  must  be  sustained,  therefore, 
if  at  all,  under  the  provisions  of  section  237  of  the  Code. 
It  is  clear,  however,  that  attachment  is  allowable  for  debts 
not  due,  only  in  the  exceptional  cases  for  which  provision 
is  made  in  that  section.  (See  Seidentopfv,  Annabil,  6  Neb., 
624;  PhUpoU  V.  Neuman,  11  Id.,  299.)  Both  defendants 
38 
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deny  seriatim  all  the  allegations  of  fraud  contained  in  the 
afiSdavits  upon  which  the  attachment  was  allowed. 

It  appears  from  the  affidavit  of  R.  R.  Bittenger  that 
there  had  been  negotiations  between  himself,  as  managing 
partner^  and  C.  E.  Wilson,  of  Omaha,  for  a  sale  of  the 
business  to  the  latter,  but  that  the  transaction  was  in  good 
faith  and  without  any  intention  to  delay  or  defraud  the 
creditors  of  the  firm,  and  that  said  firm  was  perfectly 
solvent,  having  a  stock  of  goods  worth  more  than  $3,000» 
and  $200  in  good  accounts,  while  the  liability  thereof  did 
not  exceed  $1,200.  He  is  corroborated  by  Wilson  and  also 
by  Mr.  Burnett,  who  had  been  employed  as  a  clerk  in  the 
store  for  five  months  preceding  the  service  of  attachment. 
This  evidence  is  not  controverted  by  the  plaintiff,  although 
a  number  of  afiidavits  were  introduced  tending  to  prove 
that  Ralph  R.  Bittenger  at  Omaha  and  Chadron  about  the 
6th  day  of  March,  1891,  had  made  false  statements  with  re- 
8[)ect  to  the  indebtedness  of  the  firm.  This  evidence  might 
have  been  material  had  the  attachment  been  allowed  under 
section  198,  but  is  insufficient  to  sustain  an  attachment  un- 
der section  237.  The  judgment  of  the  district  court  is 
right  and  is 

AFFiBiaa>* 


The  other  judges  concun 


Mabtut  L.  Eaton  v.  Fairbury  Water-Works  Com- 
pany. 

FiLKD  SsPTSMBER  20, 1893.    Ka  477L 

1.  Munioipal  Corporations :  Fbakchisbs:  Water  Cohpakib: 
Contracts:  Failure  to  Supply  Water:  Liabilitdeb  ior 
Damages  by  Firs.  A  provUion  in  the  ordinanoe  of  a  dtj  grant- 
ing a  franchiflo  to  supply  water  to  the  city. requiring  that  ''the 
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grantee  8ball  constantly,  day  and  night  (except  in  the  case  of  an 
unavoidable  accident),  keep  all  fire  hydrants  supplied  with  water 
for  instant  service,  and  shall  keep  them  in  good  order  and  effi- 
ciency,'' did  not  confer  upon  the  owner  of  property  destroyed  by 
fire  a  right  of  action  against  said  grantee  oi^ account  of  its  fail- 
ure to  furnish  water  as  stipulated,  although  thereby  the  loss  by 
such  fire  would  have  been  obviated. 


3.  — — :  :  :  :  r  .    Under  such  dr- 

ouinstanoes  such  grantee  is  not  liable  by  reason  of  assuming  the 
ftinetions  which  might  properly  belong  to  the  city,  for  the  reason 
that  under  the  fiusta  stated,  the  city,  if  performing  the  same 
functions,  would  not  be  liable. 

Ebror  from  the  district  court  of  JeffersoD  county.   Tried 
below  before  Mobrib,  J. 

Hambd  A  Hetuty^  for  plaintiff  in  error: 

Under  the  contract,  or  ordinance,  the  defendant  receives 
three  thousand  dollars  per  annum,  which  amount  is  levied 
as  a  special  tax  and  paid  by  the  taxpayers  of  the  city  of 
Fairbury,  of  which  plaintiff  is  one,  as  alleged  in  his  peti- 
tion. The  defendant  in  consideration  thereof,  among  other 
things,  expressly  agreed  '' constantly,  day  and  night,  to  keep 
all  fire  hydrants  supplied  with  water  for  instant  service, 
and  to  keep  them  in  good  order  and  efficiency."  The 
water  company  is  not  exempt  from  liability  in  case  it  fails 
to  comply  with  the  requirements  of  that  contract.  {Padu- 
oah  Lunger  Co.  v.  Paducah  Water  Supply  Cb.,  12  S.  W. 
Rep.  [Ky.],  554;  Atkinson  v.  Newcastle  and  Gateshead 
Water-works  Co.,  L.  R.  6  Exch.  [Eng.],  404;  Shearman 
&  Red.,  Negligence,  sec.  54a,  120-124;  Couch  v.  Steely  3 
El.  &  Bl.  [Eng.],  402;  Roioning  v.  OoodchUd,  2  W.  Bla. 
[Eng.],  906 ;  Mersey  Docks  v.  GHbbs,  1 1  H.  L.  Cas.  [Eng.], 
686;  Western  Saving  Fund  Society  of  Philadelphia  v.  City 
of  Philadelphia,  31  Pa.  St.,  185;  Lacour  v.  New  York, 
3  Duer  [N.  Y.],  406;  Bailey  v.  New  York,  7  Hill  [N.  Y.], 
146.)  On  a  contract  made  between  two  parties  for  the 
benefit  of  another,  the  latter  may  sue  in  his  own  name  for  a 
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breach  thereof.  {Hale  v.  Rippf  32  Neb.,  259;  Shamp  v. 
Meyer,  20  Id.  223.) 

Henry  D.  Eatabrook,  contra,  to  sustain  the  proposition 
that  there  is  no  privity  of  oontraot,  cited :  Davie  v.  Clinton 
Water-tDorke  Co,,  64  la.,  59;  Nichereon  r.  Bridgeport  Hy^ 
draulic  Co.,  46  Conn.,  29;  Foster  v.  Lookout  Water  Co., 
3  Lea  [Tenn.],  45;  Becker  v.  Keokuk  WaUr-worke,  79  la., 
419;  Van  Horn,  v.  OUy  of  Dee  Moines,  19  N.  W.  Bep. 
[la.],  293. 

W.  P.  Freeman,  also  for  defendant  in  errof. 

Ryan,  C. 

On  the  5th  day  of  May,  1890,  Martin  L.  Eaton  filed  in 
the  district  court  of  Jefferson  county  his  petition  praying 
judgment  against  the  Fairbury  Water-works  Company, 
for  the  value  of  certain  of  his  goods  destroyed  by  fire  on 
December  2,  1889.  The  right  to  the  recovery  sought,  was 
predicated  upon  the  statements  that  the  defendant  was,  at 
the  time  of  said  fire,  owner  of,  and  operating  in  the  city 
of  Fairbury,  in  said  county,  a  system  of  water-works  built 
and  constructetl  pursuant  to  the  terms  and  conditions  of  a 
certain  contract  and  franchise  entered  into  and  granted  by 
said  city  to  A.  L.  Strang,  and  his  successors,  under  the  pro- 
visions of  a  certain  ordinance  of  said  city,  whereby  said 
Strang  and  his  assignees  were  bound,  during  the  continu- 
ance of  said  franchise,  to  keep  all  fire  hydrants  supplied 
with  water  for  instant  service,  and  to  keep  tliem  in  good 
order  andeflSciency;  that  payment  for  the  aforesaid  service 
was  provided  to  be  made  by  the  levy  of  a  tax  upon  all  tax- 
able property  in  said  city ;  that  plaintiff  was  one  of  the 
said  taxpayers,  and  that  the  loss  afore^id  was  caused  by 
the  negligent  failure  of  the  water- works  company  aforesaid 
to  provide  water  for  the  hydrants  near  the  place  of  said  fire 
in  sufficient  quantity  to  extinguish  the  same,  notwithstand- 
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ing  it  was  required  by  said  ordinance  to  make  such  pro- 
vision. There  was  a  detailed  description  of  the  property 
destroyed  and  a  statement  of  its  value^  and  a  prayer  ac- 
cord injjjly. 

On  April  7,  1890,  there  was  filed  a  general  demurrer  to 
said  petition,  which,  on  the  11th  day  of 'the  same  month, 
was  overruled,  and  two  days  thereafter  a  judgment  was 
rendered  against  the  water- works  company  for  the  full 
amount  claimed  in  the  petition  aforesaid.  On  the  5tb  day 
of  the  month  following,  the  water-works  company  filed  in 
said  court  its  petition  praying  that  the  aforesaid  judgment 
be  set  aside  and  that  said  water-works  company  be  admit- 
ted to  defend  against  the  claim  set  up  in  said  petition. 
The  grounds  upon  which  this  relief  was  sought  were  that 
the  attorneys  for  the  water- works  company  had  been  mis- 
led as  to  the  time  when  the  demurrer  aforesaid  could  be 
taken  up  and  presented  for  determination,  and  therefore  had 
failed  to  appear  on  or  before  the  11th  day  of  April  afore- 
said to  present  the  defense  of  said  company.  It  was  claimed 
that  this  misunderstanding,  in  the  main,  was  attributable 
to  a  telegram  received  from  the  attorneys  for  Martin  L. 
Eaton  by  the  attorneys  for  the  water-works  company,  a 
contention  sustained  by  the  district  court,  and  which,  as  a 
question  of  fact  decided  upon  conflicting  evidence,  will  be 
treated  as  correct  and  therefore  will  receive  no  further  no- 
tice. To  the  petition  to  open  the  judgment  there  was  filed 
a  general  demurrer,  after  which  was  filed  an  answer  put- 
ting in  issue  the  several  matters  alleged  in  said  petition,  to 
which  answer  there  was  a  reply.  Upon  a  trial  of  these 
issues  the  district  court  made  the  following  finding  and 
order,  to-wit : 

''This  cause  coming  on  to  be  heard  upon  the  petition  of 
the  plaintiff  and  the  evidence,  on  consideration  whereof  the 
court  finds  that  without  fault  or  negligence  on  the  part  of 
the  plaintiff  herein  it  was  prevented  from  appearing  and 
making  its  defense  in  cause  No.  47,  docket  F,  of  this  court, 
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wherein  the  plaintiff  herein  was  defendant^  bj  the  acts  of 
said  Eaton  and  his  attorneys  as  in  plaintiff's  petition  al- 
leged, and  that  said  judgment  should  be  vacated  and  set 
aside,  but  at  the  costs  of  the  plaintiff  herein;  the  court  is 
not  attempting  to.settle  the  merits  of  the  case  of  said  Eaton 
against  the  water-works  company,  and  makes  no  finding  as 
to  the  merits  of  said  defense  of  said  water- works  company 
in  said  action.  It  is  therefore  considered  that  the  judg- 
ment heretofore  rendered  in  cause  No.  47,  docket  F,  wherein 
Martin  L.  Eaton  is  plaintiff  and  the  said  water-works 
company  is  defendant,  be,  and  hereby  is,  set  aside  and  va- 
cated and  a  new  trial  granted  in  said  cause  at  the  costs  of 
the  plaintiff  herein  of  the  former  trial.  It  is  ordered  that 
said  cause  be  placed  upon  the  trial  docket  for  trial  in  its 
order.  To  which  acts  and  doings  of  this  court  all  and  sin- 
gular the  said  Eaton  duly  excepts.'' 

From  this  order  awarding  a  new  trial  and  vacating  a 
former  judgment  in  his  favor  the  plaintiff  in  error  brings 
the  cause  in  which  said  order  was  made  for  review  to  this 
court.     As  some  of  the  matters  considered  by  the  district 
judge  were  such  that  they  must  have  transpired  under  his 
observation — ^such  as,  for  instance,  whether  the  order  over- 
ruling the  demurrer  was   entered  upon  being   regularly 
reached  upon  call  of  the  trial  docket — we  shall  not  attempt 
to  review  his  findings  that,  without  fault  upon  the  part  of 
the  water-works  company,  or  its  attorneys,  it  was  prevented 
from  making  a  defense.     The  sole  question  remaining  for 
our  consideration  then  is,  whether  or  not  the  petition  of 
Eaton  against  the  water-works  company  stated  a  cause  of 
action. 

Plaintiff  in  error  predicates  his  right  to  maintain  an  ac- 
tion against  the  water-works  company  upon  the  following 
provision  of  the  ordinance  under  which  the  water-works 
company,  as  assignee  of  the  rights  of  A.  L.  Strang,  operated 
its  water-works :  "  The  grantee  (A.  L.  Strang  or  his  assignee) 
shall  constantly,  day  and  night  (except  in  the  case  of  an  una- 


Vol.  37]       SEPTEMBER  TERM,  1893.  551 


Saton  ▼.  Falrbnry  Water- Works  Oa 


voidable  accident),  keep  all  the  hydrants  supplied  with  water 
for  instant  service,  and  shall  keep  them  in  good  order  and 
efficiency.''  It  is  insisted  in  argument  that  this  provision, 
while  made  with  the  city,  was  for  the  benefit  of  the  tax- 
payers, and  that  therefore  it  was  a  contract  for  the  benefit 
of  plaintiff  upon  which  he  might  bring  suit  for  its  viola- 
tion to  the  detriment  of  plaintiff.  The  decision  of  this 
court  relied  upon  to  sustain  this  position  is  that  of  Shamp 
V.  MeyeTy  20  Neb.,  223.  As  that  case  illustrates  well  the 
olass  of  cases  to  which  is  applicable  the  principle  that  where 
a  promise  is  made  by  one  for  the  benefit  of  another,  suit 
may  be  brought  for  the  enforcement  of  such  promise  by 
the  beneficiary,  it  should  receive  more  than  a  mere  passing 
notice.  In  that  case  Meyer  was  a  member  of  the  firm  of 
Noring  &  Meyer,  which  had  assumed  the  performance  of 
the  promise  of  its  predecessor,  one  of  which  was  to  pay  all 
the  indebtedness  of  its  predecessor,  a  firm  of  which  Shamp 
was  a  member.  This  was  not  done,  but  Shamp  was  com- 
pelled to  pay  said  indebtedness  provided  against,  and  there- 
upon sued  Meyer  for  the  amounts  which  he  had  thus  been 
compelled  to  pay.  This  undertaking  of  the  firm,  of  which 
Meyer  was  a  member,  was  founded  upon  a  valuable  con- 
sideration, and  it  was  held  that  though  the  consideration 
did  not  move  directly  from  Shamp  to  the  firm  of  which 
Meyer  was  a  member,  yet  it  did  move  from  the  parties 
with  whom  Meyer's  firm  contracted  and  was  enforcible  at 
the  suit  of  Shamp,  on  the  same  principle  as  where  in  a 
deed,  the  payment  of  a  mortgage  is  assumed  absolutely, 
suit  may  be  brought  by  the  mortgagee  against  the  party 
who  thus  assumed  payment.  In  the  case  at  bar,  however, 
Eaton  was  not  in  any  way  recognized  as  either  A  party  or  a 
beneficiary,  so  that  the  authority  cited  in  no  way  aids  his 
contention.  If  his  action  could  at  all  be  maintained,  it  must 
be  upon  grounds  different  from  those  considered  in  Shamp 
V.  Meyer,  supra,  for,  as  we  have  observed,  there  is  no  express 
provision  in  the  ordinance  in  his  favor.     The  case  most 
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Dearly  in  point  cited  bj  plaintiff  favorable  to  his  right  of  re- 
covery is  that  of  Paducah  Lumbet'  Oo.  v,  Paducah  Water 
Supply  Co.,  12  S.  W.  Rep.  [Ky.],  564,  in  which  there  were 
general  provisions  as  to  the  manner  in  which  pay  ment  should 
be  made  the  supply  company;  t.  e.^  by  a  general  tax.  As  a 
demurrer  was  sustained  to  the  petition,  its  averments  of  fact 
controlled  the  decision  of  the  court,  as  clearly  appears  from 
the  language  of  that  opinion*  After  reciting  the  above 
manner  of  raising  water  rental  by  general  tax,  and  the 
agreement  of  the  water  supply  company  in  consideration 
thereof  to  supply  fire  protection,  which,  it  was  alleged,  it  had 
failed  to  do  to  plaintiff's  loss,  the  opinion  proceeds  in  this 
language :  , 

'^  It  is  further  stated  that  under  a  contract  directly  be- 
tween them  there  had  been  erected,  previous  to  the  fire 
on  the  same  lot  where  the  burned  property  was  situated, 
two  hydrants,  one  within  thirty  and  the  other  seventy 
feet  of  the  place  where  the  fire  originated,  and  connected 
by  pipes  with  the  water-main,  to  be  used  by  appellant  to 
extinguish  fires,  and  for  steam  purpose,  for  which  it  had 
been  paying  rent  to  appellee,  and  that  in  consideration 
thereof  appellee  had  agreed  to  furnish  and  have  ready  at 
all  times  water  sufficient  to  throw  streams  through  hose 
kept  by  appellant  in  proper  condition,  to  be  connected  with 
the  two  hydrants,  the  height  provided  for  in  said  contract 
between  appellee  and  the  city  of  Paducah ;  that  the  fire 
originated  in  a  wood  building  situated  on  the  lot  of  appel« 
lant,  and  connected  with  its  other  property,  though  occu- 
pied at  the  time  by  another,  but  said  fire  occurred  without 
any  fault  or  negligence  of  appellant  or  its  servants,  and  it 
cottld  and  would  have  been  extinguished  before  doing  dam- 
age to  the  property  of  appellant  if  there  had  been  the 
stipulated  quantity  of  water  in  the  stand  pipe  and  conduct- 
ing pipes,  or  the  pumping  machinery  had  been  in  readi- 
ness to  operate,  and  the  engineer  and  servants  of  appellee 
had  been  present  to  set  it  in  motion;  for  immediately  afber 
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the  fire  commeooed  and  l)erore  it  had  done  any  damage  or 
extended  to  the  premises  then  occupied  by  appellant,  hose- 
pipes in  good  order  were  attached  to  the  two  private  hy- 
drants and  carried  to  witliin  five  or  six  feet  of  the  fire  for 
the  purpose  of  applying  water  to  if 

Following  this  language  there  was  a  condensed  state- 
ment of  the  several  matters  constituting  the  alleged  negli- 
gence of  the  supply  company  in  making  proper  provisions 
to  extinguish  the  fire,  by  leason  of  all  which  fiiilures  re- 
cited in  the  petition  the  fire  was  not  put  out,  but  was 
suffered  to  inflict  great  loss  upon  appellant  by  the  destruc- 
tion of  its  property.  Commenting  upon  the  averments  of 
the  petition,  the  court  proceeded  thus:  '^Clearly  appellant 
had  a  right  to  sue  for  a  breach  of  the  distinct  contract  set 
out  in  the  petition,  by  which,  in  consideriltion  of  rent  paid 
for  the  use  of  the  two  hydrants  on  its  own  lot,  water  was 
agreed  to  be  furnished  directly  to  it  by  appellee/' 

It  will  thus  be  seen  that  this  private  contract  largely 
influenced  the  court  in  its  determination  that  the  demurrer 
had  been  improperly  sustained  to  the  petition.  As  to  the 
right  to  maintain  an  action  as  upon  the  promise  of  the 
supply  company  to  the  city  of  Paducah  for  the  benefit  of 
the  lumber  company,  the  opinion  of  the  court  runs  as  fol- 
lows, after  an  epitomized  statement  of  the  undertakings  of 
the  water  supply  company,  to-wit,  ^'That  appellee  also 
agreed  to  have  in  the  stand-pipe  *  *  "^  at  all  times  a 
snpply  of  water  sufficient  to  afford  a  head  or  pressure  req- 
uisite for  all  domestic,  manufacturing,  and  fire  protection 
purposes  for  all  the  inhabitants  and  property  of  the  city, 
and  to  increase  the  number  and  length  of  hydrants  and 
pipes  when  necessary  to  meet  demands  of  the  city  and  citi- 
zens ;  that  said  contract  was  made  with  appellee  by  the  city 
of  Paducah  for  the  use  aud  benefit  of  all  its  property  own- 
ers and  inhabitants,  and  appellant's  property  was  from  1885 
until  destroyed  by  fire,  in  common  with  that  of  others^ 
taxed  at  its  full  value  to  raise  money  with  which  to  pay 
said  hydrant  rents." 
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In  this  case  it  thus  appears  not  only  that  there  was  a 
liability  upon  a  private  contract  between  the  two  companies 
to  furnish  an  ample  supply  of  water  to  extinguish  fires, 
but  that  in  addition  the  petition  alleged  that  the  city,  for 
the  benefit  of  all  its  property  owners  and  inhabitants,  con- 
tracted for  like  immunity  from  fire.  This  last  liability 
was  alleged  as  arising  upon  an  express  contract  for  the 
benefit  of  property  owners  and  inhabitants,  who  in  such 
case  undoubtedly  had  a  right  to  sue  upon  such  contract. 
This  case  having  been  considered  upon  a  demurrer  to  the 
petition,  its  averments  were  conceded  to  be  true,  and  it  was 
not  unreasonable  (there  having  been  therein  alleged :  first, 
an  express  contract  between  plaintiff'  and  defendant,  and 
second,  an  express  contract  between  the  defendant  and  the 
city  of  Paducah  on  behalf  of  the  plaintiff^)  that  the  sup- 
ply company  should  be  held  to  make  good  its  agreement 
for  the  protection  of  the  plaintiff  from  fire  in  accordance 
with  the  terms  of  both  contracts.  This  case,  however,  fur- 
nishes no  support  to  the  contention  in  the  case  at  bar  that 
the  provision  in  the  ordinance  that  Strang  or  his  assignee 
^' shall  constantly,  day  and  night,  keep  all  fire  hydrants  sup- 
plied with  water  for  instant  service  and  shall  keep  the  same 
in  good  order  and  efficiency,"  was  a  contract  for  the  benefit 
of  plaintiff  in  this  case.  It  is  true  that  Atkinson  v.  New^ 
castle  &  Oateahead  Water-worh  Q).,  6  L.  R.  Exch.  [Eng.], 
404'*',  somewhat  countenances  the  contention  of  plaintiff. 
That  case  was  decided  mainly  upon  the  authority  of  Omch 
V.  Steel,  3  El.  &  Bl.  [Eng.],  402.  Upon  appeal,  however, 
the  case  of  Atkinson  v,  Neiccastle  &  OaUshead  Water^ 
works  Co.j  supra,  was  reversed  and  the  correctness  of  the 
law  as  laid  down  in  Couch  v.  Sted  was  .seriously  ques- 
tioned. (See  Atkinson  v,  Newcastle  &  Oaieshead  Water  Co,, 
supra,  46  L.  J.,  Q.  B.,  [Eng.],  n.  s.,  775.  Another  case 
relied  upon  by  plaintiff  is  that  of  Rowning  v.  Ooodchild, 
2  W.  Bla.  Rep.  [Eng.],  906,  which  was  a  suit  brought 
against  a  deputy  postmaster  for  unlawfully  failing  to  de- 
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liver  to  plaintiff  his  letters.  This  was  an  action  ex  delicto^ 
not  ex  coTitractu,  and  it  would  seem  clear  that  the  conceded 
right  of  one  injured  to  sue  him  who  caused  the  injury 
should  not  serve  as  a  precedent  to  sustain  the  suit  of  a 
plaintiff  who  sues,  not  because  the  defendant  committed 
the  injury  complained  of,  but  because  he  did  not  prevent 
it.  To  fix  liability  in  the  latter  case  a  contract  to  avert  the 
injury  must  be  shown — in  the  other  case  no  element  of 
contract  is  necessary;  the  law  implies  a  contract  to  make 
reparation  for  his  tortious  act.  The  same  considerations 
apply  to  another  case  cited  by  plaintiff  {Mersey  Docks  v. 
GUbbSy  11  H.  L.  Cases  [Eng.],  686),  where  the  action  was 
for  the  failure  of  the  dock  company  to  keep  its  docks  in 
proper  condition,  whereby  the  ship  and  cargo  of  Gibbs 
were  damaged.  It  is  quite  a  matter  of  doubt  why  the  case 
of  Western  Saving  Fund  Society  v.  City  of  Philadelphia^ 
31  Pa.  St.,  185,  was  cited,  for  the  question  in  that  case  was 
simply  whether  there  could  be  increased  the  number  of 
trustres  from  twelve,  as  provided  in  the  ordinance,  to 
eighteen  as  proposed,  a  loan  having  been  made  upon  the 
faith  of  the  ordinance  as  it  stood. 

The  case  of  Lacour  v,  CUy  of  New  York^  3  Duer  [N.  Y.], 
406,  involved  merely  the  right  of  plaintiff  to  recover  for 
damages  caused  him  in  the^  necessary  suspension  of  his 
business  resulting  from  the  manner  in  which  an  excavation 
was  made  in  the  streets.  The  entire  opinion  in  the  case  of 
Bailey  v.  City  of  New  ForJfe,  7  Hill  [N.  Y.],  146,  is  em- 
braced  in  the  following  language:  "As  the  verdict  in  the 
present  case  was  rendered  before  the  act  of  1844  was  passed, 
the  charge  for  interest  should  have  been  disallowed.  Not- 
withstanding the  peculiar  phraseology  of  the  section  relied 
on  by  the  plaintiff's  counsel,,  we  think  it  ought  not  to  be 
so  construed  as  to  give  it  a  retroactive  effect."  As  to  the 
inapplicability  of  this  language  to  the  case  at  bar,  no  com- 
ment is  necessary.  The  above  are  all  the  cases  cited  to 
sustain  the  contention  of  plaintiff.     By  the  defendant  are 
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cited  a  number  of  adjudicated  cases^  of  which  we  will  no* 
tice  the  following  in  detail : 

Davis  V.  Clinton  Water-works  Co.,  54  la.,  59,  waa  an 
action  to  recover  the  value  of  certain  buildings  destroyed 
by  fire,  upon  the  ground  that  defendant  was  bound  by  con- 
tract with  the  city  of  Clinton  to  supply  water  to  be  used  in 
extinguishing  fires,  and  failed  to  perform  its  obligation  in 
this  respect,  whereby  resulted  the  destruction  of  plaintiff's 
property.  Delivering  the  opinion  of  the  court,  Beck,  J., 
said  :  ^'The  only  question  presented  in  the  case  is  this  one: 
Is  the  defendant  liable  to  plaintiff  upon  the  contract  em- 
bodied in  the  ordinance?  The  petition  does  not  all^e  or 
show  any  privity  of  contract  between  plaintiff  and  defend- 
ant. The  plaintiff  is  a  stranger,  and  the  mere  fact  that  she 
may  find  benefits  therefrom  by  the  protection  of  her  prop- 
erty in  common  with  all  other  persons  whose  property  is 
similarly  situated,  does  not  make  her  a  party  to  the  con- 
tract, or  create  a  privity  between  her  and  defendant.  It  is 
a  rule  of  law,  familiar  to  the  profession,  that  a  privity  of 
contract  must  exist  between  the  parties  to  an  action  upon  a 
contract.  One  whom  the  law  regards  as  a  stranger  to  the 
contract  cannot  maintain  an  action  thereon.  The  rule  is 
founded  upon  the  plainest  reasons.  The  contracting  par- 
ties control  all  interests  and  are  entitled  to  all  rights  se- 
cured by  the  contract.  If  mere  strangers  may  enforce  the 
contract  by  actions,  on  the  ground  of  benefits  flowing  there- 
from to  them,  there  would  be  no  certain  limit  to  the  num- 
ber and  character  of  actions  which  would  be  brought 
thereon.  Exceptions  to  this  rule  exist  which  must  not  be 
regarded  as  abrogating  the  rule  itself.  Thus,  if  one  under 
a  contract  received  goods  or  property  to  which  another,  not 
a  party  to  the  contract,  is  entitled,  he  may  maintain  an  ac» 
tion  therefor;  so  the  sole  beneficiary  of  a  contract  may 
maintain  an  action  to  recover  property  or  money  to  which 
he  is  entitled  thereunder.  In  tiiese  cases  the  law  implies  a 
promise  on  the  part  of  the  one  holding  the  money  or  prop- 
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erty  to  account  tlierefor  to  the  beneficiary.  Other  excep- 
tions to  the  rule^  resting  upon  similar  principles,  may  exist. 
(See  Second  National  Bank  of  St.  Louis  v.  Grand  Lodge,  98 
U.  S.y  123.)  The  case  before  us  is  not  an  exception  to  the 
rule  we  have  stated.  The  city,  in  exercise  of  its  lawful  au- 
thority to  protect  the  property  of  the  people,  may  cause 
water  to  be  supplied  for  extingui.<<hing  fires  and  for  other 
objects  demanded  by  the  wants  of  the  people.  In  the  exer- 
cise of  this  authority,  it  contracts  with  defendant  to  sup- 
ply the  water  demanded  for  these  purposes.  The  plaintiff 
received  benefits  from  the  water  thus  supplied  in  common 
with  all  the  people  of  the  city.  These  benefits  she  receives 
just  as  she  does  other  benefits  from  the  municipal  govern- 
ment, as  the  benefits  enjoyed  on  account  of  improved  streets, 
peace  and  order  enforced  by  police  regulations,  and  the 
like.  It  cannot  be  claimed  that  the  agents  or  officers  of 
the  city  employed  by  the  municipal  government  to  supply 
water,  improve  the  streets,  or  maintain  good  order,  are 
liable  to  a  citizen  for  loss  or  damages  sustained  by  reason 
of  the  failure  to  perform  their  duties  and  obligations  in 
this  respect.  They  are  employed  by  the  city  and  respon- 
sible alone  to  the  city.  The  people  must  trust  to  the  mu- 
nicipal government  to  enforce  the  discharge  of  duties  and 
obligations  by  the  officers  and  agents  of  that  government. 
They  cannot  hold  such  officers  and  agents  liable  upon  the 
contracts  between  them  and  the  city." 

The  case  of  Nichei'son  v,  Bridgeport  Hydraulic  Cb.,  46 
C!onn.,  24,  was  upon  a  like  claim  for  damages  with  that 
above  considered,  and  Park,  Ch.  J.,  delivering  the  opinion 
of  the  court,  said :  '^  It  will  be  observed  that  the  plaintiffs 
oomplain  that  the  defendants  did  not  supply  with  water 
the  hydrants  which  had  been  established  by  the  city  and 
the  Bridgeport  Water  Company  under  their  contract,  to 
enable  the  city  through  its  fire  department  to  perform  a 
public  duty  which  it  owed  to  the  plaintiffs  and  others,  to 
extinguish  their  fires.     Had  the  plaintiffs'  fire  been  extin- 
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guished  it  would  have  been  done  by  the  fire  department ; 
for  there  is  no  all^ation  in  the  count  that  the  plaintiffs  had 
hose  which  might  have  been  attached  to  the  hydrants, 
and  the  fire  extinguished  by  their  own  efforts.  Hence, 
whatever  benefit  the  plaintiffs  could  have  derived  from  the 
water  would  have  come  from  the  city  through  its  fire  de- 
partment. The  most  that  can  be  said  is  that  the  defend- 
ants were  under  obligation  to  the  city  to  supply  the 
hydrants  with  water.  The  city  owed  a  public  duty  to  the 
plaintiffs  to  extinguish  their  fire.  The  hydrants  were 
not  supplied  with  water,  and  so  the  city  was  unable  to  per- 
form its  duty.  We  think  it  is  clear  that  there  was  no 
contract  relation  between  the  defendants  and  the  plaintiffs^ 
and  consequently  no  duty  which  can  be  the  basis  of  a 
legal  cluim.'^ 

In  Foster  v.  Lookout  Water  Co.,  3  Lea  [Tenn.],  45,  the 
conclusion  above  announced  was  arrived  at  by  the  court, 
which,  in  its  opinion,  quoted  with  approval  a  considerable 
part  of  the  language  of  Park,  Ch.  J.,  of  which  we  have 
made  use. 

In  Becker  v.  Keokuk  WcUer-worka  Co.^  79  la.,  419,  and 
in  Van  Horn  v.  OUy  of  Des  Moines,  19  N.  W.  Rep.  [la.]^ 
293,  the  same  doctrine  was  again  recognized  and  enforced; 
but  as  full  quotations  have  already  been  made  from  the 
supreme  court  of  Iowa,  it  would  be  like  mere  repetition 
to  quote  at  length  opinions  on  the  same  subject  from  the 
same  source.  *The  decided  weight  of  authority,  as  well  as 
the  better  reason,  is  in  favor  of  the  rule  above  announced. 
In  the  case  under  consideration  the  contract  embodied  in 
the  ordinance  (of  which  the  provisions  were  accepted  by 
A.  L.  Strang)  made  no  mention  of,  or  reference  to,  plaintiff 
or  any  class  of  citizens  or  taxpayers  of  which  he  was  one. 
The  payment  of  taxes  by  him  for  the  water-works  com- 
pany entitled  him  to  no  more  privileges  in  reference  to  the 
subject-matter  for  which  the  taxes  were  collected  than  if  it 
had  been  for  any  other  purpose  for  which  taxes  might  be 
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levied.  Let  as  suppose  that  this  tax  had  been  paid  for  dis- 
barsement  to  a  contractor  who  built  sidewalks,  or  laid  down 
pavements  for  the  city.  Could  it  reasonably  be  claimed 
that  this  fact  gave  the  taxpayer  any  special  ground  of 
recovery  against  the  contractor  for  injuries  received  by 
reason  of  a  failure  to  complete  the  works  of  improve- 
ment as  agreed  ?  Manifestly  in  the  case  supposed  there 
is  no  privity  between  the  contractor  and  the  taxpayer, 
no  matter  how  solemnly  the  contractor  had  agreed  to 
<  perform  the  work  in»a  specified  time  or  manner.  Id 
such  a  case  there  might  be  a  right  of  recovery  against 
the  city.  In  the  one  under  consideration  there  could 
not,  even  if  it  assumed  directly  to  furnish  water  to  the 
consumer.  ''The  reason  is  that  the  hazard  of  pecu- 
niary loss  might  prevent  the  corporation  from  assuming 
duties  which,  although  not  strictly  corporate  nor  essen- 
tial to  the  corporate  existence,  largely  subserve  the  public 
interest.  The  supplying  water  for  the  extinguishment 
of  fires  is  precisely  one  of  those  acts  which  bring  no  profit 
to  the  corporation,  but  are  eminently  humanitarian.  To 
hold  a  city  responsible  for  the  loss  of  a  building,  or  of 
whole  streets  of  houses,  as  sometimes  happens,  because  it 
might  be  thought,  or  because  jn  reality  some  of  its  indis- 
pensable agents  had  been  negligent  of  their  duty,  might 
well  frighten  our  municipal  corporations  from  assuming 
the  startling  risk.''  {Foster  v.  Lookout  Water  Oo.y  3  Lea 
[Tenn.],  49,  supra.)  The  liability  of  the  water-works 
company  in  this  case  could  not,  therefore,  devolve  upon  it 
by  reason  of  its  assumption  of  certain  functions  which 
might  properly  be  assumed  by  the  municipal  corporation, 
for  the  municipality  itself  would  not  be  liable  under  the 
circumstances,  and  its  right  of  exemption  extends  to  its 
substitute. 

The  plaintiff  has  not  established  any  privity  of  contract 
between  himself  and  the  defendant,  and  we  conclude  that 
no  action  would  lie  in  favor  of  plaintiff  upon  the  facts 
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stated  in  his  petition.    The  judgment  of  the  district  court 
is  therefore 

Affibmed. 

BjLQAJSff  C,  concara. 

iRYiKEy  C,  having  been  of  counsel  in  the  above  caoae^ 
took  no  part  in  its  consideration  or  decision. 


L.  D.  Wellington  et  al.  y.  Hattie  M.  Moobb. 

FiLKD  Skptembeb  20, 1893.    No.  47ia 

OonTendon :  Damaobs:  Evidbnob.  Where  the  action  is  for  the 
Talae  of  property  alleged  to  be  wrongfaUy  detained  by  the  de- 
fendant, and  for  damages  for  each  wrongful  detention,  it  ia  re- 
yersible  error  for  the  plaintiff,  over  proper  objections,  to  testiff 
as  a  oonclnsion  the  amount  of  damages  she  has  sustained  inde- 
pendently of  the  yalue  of  such  property.    Rao  ah,  OL,  diasentb 

Error  from  the  district  court  of  Thayer  county.  Tried 
below  before  Morris^  J. 

O.  H.  Scott  and  8.  A.  Searle,  for  plaintiffs  in  error. 

Manford  Savage^  cordrcu 

Ryan,  C. 

On  the  6th  day  of  December,  1888,  Hattie  M.  Moore 
filed  her  petition  in  the  district  court  of  Thayer  county, 
Nebraska,  in  which  she  claimed,  as  owner,  the  immediate 
possession  of  ceiiain  goods  and  chattels,  which  she  alleged 
were  wrongfully  detained  by,  and  in  the  possession  of,  the 
defendants  W.  J.  Green  and  L.  D.  Wellington.  In  due 
time  an  answer  in  general  denial  was  filed  by  the  defend- 
ants.    The  action  was  finally  tried  as  one  for  the  conver- 
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8100  of  the  goods  and  chattels,  and  a  verdict  was  rendered 
in  favor  of  the  plaintiflF  for  the  sum  of  $383.75.  The  de- 
fendant Wellington,  &s  constable,  justified  his  possession  of 
the  property  by  the  production  of  executions  and  judg- 
ments in  favor  of  judgment  creditors  of  the  husband  of 
Mrs.  Hattie  M.  Moore.  As  is  quite  common  where  the 
relationship  shown  exists,  the  contention  was,  upon  the 
trial^  that  the  alleged  ownership  of  Hattie  M.  Moore  was 
fraudulently  asserted  solely  to  prevent  the  application  of 
the  property  in  dispute  to  the  payment  of  her  husband's 
just  debts.  In  the  arguments  there  has  been  quite  an  ex- 
tended discussion  of  the  sufficiency  of  the  testimony  to 
sustain  the  verdict.  It  will  suffice  to  say  on  this  bead, 
that  if  that  was  the  only  question  in  the  case,  we  are  not 
satisfied  that  the  verdict  was  so  far  without  support  as  that 
the  judgment  upon  the  verdict  should  be  reversed.  Neither 
do  we  find  that  that  result  should  follow  upon  the  several 
questions  of  law  urged,  except  as  to  the  one  which  we  shall 
presently  notice. 

The  action  as  tried  was  for  the  value  of  the  property 
allied  to  have  been  converted  and  for  damages  incidental 
to  such  conversion.  In  her  own  behalf  the  plaintiff  was 
sworn  and  upon  her  examination  was  asked  the  following 
question : 

Q.  You  may  state  what  your  damages  were  that  you 
sustained  by  reason  of  the  taking  of  these  goods,  outside 
the  value  thereof? 

To  this  question  objections  were  duly  made  and  over- 
ruledy  to  which  there  was  a  proper  exception;  whereupon 
the  plaintiff  answered: 

A.  I  think  the  damages  were  $500,  if  not  more. 

It  is  obvious  that  this  testimony  was  not  as  to  a  fact;  it 
was  as  to  a  conclusion,  which  rested  solely  with  the  jury  to 
find  from  a  consideration  of  all  the  facts.  It  was  the  testi- 
mony of  a  witness  as  to  damages  which  she  believed  that 
she  had  suffered^  without  in  any  way  stating  the  several 
39 
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items  thereof  or  the  grounds  upon  which  she  predicated  her 
opinion  of  the  damages  testified  to  by  her.  The  testimony 
given  was  clearly  incompetent,  and  no  instruction  of  the 
court  or  evidence  afterwards  given  could  do  away  with  ita 
effect.  This  court  has  already  held  in  a  similar  case  that  a 
question  and  answer  less  objectionable  than  that  at  bar  was 
incompetent.  (See  Burlington  &  M.  It,  R.  Co,  v,  Beebe,  14 
Neb.,  463.)  It  follows  that  the  judgment  of  the  district 
court  is 

Kevebsed. 


Ibvine,  C,  concurs. 
Bjlqajs,  C,  dissents 


D.  N.  Wheeler  v.  Swan  Olson, 

Filed  Sbptbmbeb  20,  1893.    No.  5265. 

1.  Motion  for  New  Trial :  Affidavits:  Bill  of  Excbftiokb: 

Rkvibw.  Upon  the  consideration  of  a  motion  for  a  new  trial 
where  there  were  naed  several  affidavits,  and  the  clerk  of  the 
court  wherein  the  trial  was  had  having  identified  said  affidavits, 
and  counsel  for  the  respective  parties  having  stipulated  that  the 
foregoing  (affidavits)  contained  all  the  evidence  offered  on  either 
side  on  the  motion  for  a  new  trial,  and  counsel  upon  whom  was 
served  the  proposed  bill  of  exceptions  having  returned  the  same 
without  suggestion  or  amendment,  and  the  said  derk  having 
settled  the  proposed  bill  of  exceptions  as  by  law  provided  in- 
such  cases,  a  motion  to  strike  out  said  affidavits  because  not 
shown  to  have  been  used  on  the  determination  of  said  motion,  or 
identified  in  the  bill  of  exceptions,  must  be  overruled. 

2.  N'ew  Trial:  Excuse  fob  Absence  of  Pabty  and  Witkbssbb: 

Heabing  and  Rulino  on  Affidavits:  Review.  The  rul- 
ing of  the  trial  court  upon  a  motion  for  a  new  trial,  predicated 
upon  the  inability  of  the  defeated  party  to  attend  the  trial 
with  his  witnesses  because  of  the  impassable  condition  of  the 
public  highways,  will  not  be  disturbed  when  a  counter  showing 
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has  been  made  which  raiseB  serion^  doubts  as  to  the  existence  of 
the  £MstB  npon  which  the  defeated  party  lelies  to  ezcnse  hit  non* 
attendance  at  the  trial. 

Erbob  from  the  district  oonrt  of  Caming  county.  Tried 
below  before  Nobris,  J. 

T.  M.  li'a'Mey  for  plaintiff  in  error. 

J*.  C  Orawfordy  contnu 

Ryan,  C. 

On  the  25th  day  of  July,  1890,  Swan  Olson  filed  his 
petition  in  the  office  of  the  derk  of  the  district  court  of 
Cuming  county,  Nebraska,  in  which  he  alleged  that  under 
an  agreement  between  the  plaintiff  and  defendant  that 
plaintiff  had  cared  for  400  steers  for  the  defendant  at  the 
agreed  price  of  (1.50  per  head,  and  that  by  reason  of  said 
services  the  defendant  was  indebted  to  plaintiff  in  the  sum 
of  1600,  with  interest  from  May  1, 1890.  On  September 
13,  1890,  as  shown  by  the  record,  the  defendant  answered, 
admitting  the  making  of  the  contract  sued  upon,  and  that 
thereunder  the  defendant  had  delivered  to  the  plaintiff  400 
head  of  steers  to  be  cared  for  by  the  terms  of  said  agree- 
ment, and  admitted  that  on  the  5th  day  of  May,  1 890,  the 
plaintiff  took  374  of  the  said  cattle  to  the  place  of  deliv- 
ery agreed  upon  in  said  agreement.  For  a  cause  of  action 
in  favor  of  defendant  against  the  plaintiff,  the  defendant 
alleged  that  the  plaintiff  agreed  to  kenp,  food,  and  care  for 
the  cattle  during  the  time  agreed  upon,un(1  that  the  plaint- 
iff would  be  responsible  for  all  cattle  lost  through  his  neg- 
ligence; that  on  the  27th  day  of  March,  1890,  while  said 
cattle  were  under  the  care  of  plaintiff,  he,  in  plain  viola- 
tion of  his  agreement,  carelessly  and  negligently  allowed 
a  large  number  of  said  cattle  to  be  driven  by  a  storm  into 
the  Logan  river  near  plaintiff's  premises,  by  reason  of 
which  negligence  twenty-six  of  said  steers  were  drowned, 
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and  eighteen  so  injured^  by  being  left  in  the  water  a  long 
time^  that  they  are  of  little  value;  that  the  value  of  the 
twenty-six  steers  drowned  was  $910,  and  the  said  eighteen 
steers  were  injured  to  the  amount  of  $90;  wherefore  de- 
fendant asked  for  judgment  that  $640  of  the  sum  claimed 
by  plaintiff  be  set  off  against  the  claim  of  plaintiff,  and 
that  defendant  have  judgment  for  the  sum  of  $360  and 
costs.  On  the  4th  day  of  December,  1890,  the  plaintiff 
filed  a  reply  denying  each  and  every  allegation  of  new 
matter  set  forth  in  the  answer.  On  the  15th  day  of  De- 
cember, 1890,  the  defendant  moved  for  a  continuance  on 
the  ground  of  the  absence  of  material  testimony,  and  sick- 
ness and  other  causes  set  out  in  his  affidavit,  which  motion 
was  sustained  and  the  cause  continued. 

The  questions  discussed  in  argument  involve  simply  the 
propriety  of  overruling  an  application  made  for  a  continu- 
ance at  the  February  term  of  the  district  court  of  Cuming 
county,  by  the  defendant,  and  the  overruling  of  defendant's 
motion  for  a  new  trial. 

In  respect  to  the  application  for  a  continuance,  plaintiff 
in  error  concedes,  in  effect,  that  technically  it  was  insuffi- 
cient, a  concession  which  we  think  is  fully  justified  by  an 
examination  of  the  record. 

Accompanying  the  motion  for  a  new  trial  were  several 
affidavits,  probably  those  which  we  find  in  the  record. 
With  the  submission  of  this  cause  for  final  determination 
the  defendant  submitted  his  motion  for  an  order  to  strike 
from  the  files  and  suppre.'^s  the  affidavits  attached  to,  and  in 
support  of,  the  motion  for  a  new  trial,  for  the  reason  that 
it  does  not  appear  that  either  of  said  affidavits  were  read 
in  support  of  said  motion  or  offered  in  evidence  at  the 
liearing  on  said  motion,  nor  were  said  affidavits  preserved 
in  the  bill  of  exceptions  as  required  by  law.  Immediately 
following  the  motion  for  a  new  trial  the  record  discloses 
several  affidavits  apparently  attached  to  said  motion;  after 
which  follows  the  journal  entry  as  to  the  ruling  upon  the 
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motion  for  a  new  trial  filed  by  the  defendant,  the  exceptions 
of  the  defendant  thereto,  and  the  giving  of  forty  days  from 
the  rising  of  the  court  to  prepare  his  bill  of  exceptions. 
This  is  followed  by  a  copy  of  the  judgment  in  favor  of  the 
defendant  for  the  amount  of  the  verdict,  $655.54,  and 
costs,  $60.88.  There  is  then  set  out  a  copy  of  the  super- 
sedeas bond  in  extensOy  with  a  copy  of  the  approval  of  the 
derk  thereon.  Subsequent  to  all  these  is  the  certificate  of 
the  clerk  of  said  district  court  that  the ''foregoing  is  a  true 
transcript  of  the  petition,  answer,  reply,  journal  entry,  and 
the  original  aflSdavits  used  in  said  case,  and  supersedeas 
bond,  as  the  same  are  of  record  and  on  file  in  his  office.'^ 
This  is  accompanied  by  a  stipulation  of  the  parties  that 
the  foregoing  is  all  of  the  evidence  offered  on  either  side 
on  the  motion  for  a  new  trial  in  this  cause,  and  that  thi» 
court  may  settle  and  sign  the  bill  of  exceptions.  Not  only 
so,  but  indorsed  upon  the  purported  bill  of  exceptions  is 
a  receipt  signed  by  the  attorney  for  plaintiff  in  the  action 
in  the  district  court,  in  which  he  states  that  the  proposed 
bill  of  exceptions  is  returned  without  any  suggestions  or 
corrections.  The  history  of  this  bill  of  exceptions  is  con* 
eluded  with  a  certificate  of  the  clerk  that  by  virtue  of  au- 
thority in  him  vested  he  allows  and  signs  the  bill  of  excep- 
tions and  orders  the  same  to  be  made  a  matter  of  record^ 
etc.,  «is  though  settled  by  the  district  judge. 

From  this  showing  it  is  satisfactorily  apparent,  first, 
that  the  so-called  bill  of  exceptions  contained  all  the  testi- 
mony used  on  the  hearing  of  the  motion  for  a  new  trial ; 
and,  second,  that  the  afiSdavits  were  used  in  evidence  on 
said  hearing.  It  therefore  sufficiently  appears  that  Ihere  is 
presented  the  motion  for  a  new  trial  upon  the  same  evi- 
dence as  was  considered  by  the  district  judge  in  his  ruling 
npon  said  motion.  It  is  possible  that  a  very  technical  con- 
struction might  find  wanting  some  technical  requirement 
of  a  bill  of  exceptions.  No  such  omission  has  been  pointed 
ont^  however,  in  the  elaborate  brief  of  the  defendant  in  er- 
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ror,  and  if  such  omission  exists  it  has  escaped  a  careful  ex- 
amination of  the  record  submitted  in  connection  with  the 
motion  for  a  new  trial.  It  is  but  fair  under  such  circum- 
stances to  accept  as  binding  the  stipulation  of'  the  parties 
that  the  motion  for  a  new  trial  is  accompanied  by  all  the 
evidence  used  upon  the  hearing  and  determination  of  said 
motion,  and  not  by  a  hypercritical  analysis  to  seek  to  de* 
prive  the  parties  of  any  rights  that  are  fairly  before  us  for 
consideration. 

The  motion  for  a  new  trial  was  mainly  based  upon  al- 
leged impossibilities  of  defendant's  attendance  upon  the 
trial  of  the  cause  in  the  district  court  Without  incum- 
bering the  record  with  the  details  of  dates,  it  is  suiScient 
to  state  generally  that  the  case  was  not  reached  for  trial 
until  after  the  date  fixed  for  the  trial  in  the  calendar  pre- 
pared by  the  clerk ;  that,  as  oflen  happens,  it  came  on  for 
trial  unexpectedly,  because  of  the  continuance  of  a  case 
preceding  it,  as  to  which  it  was  expected  that  a  week  or 
more  would  be  consumed  in  its  trial.  It  is  asserted  in  the 
affidavits  that  by  reason  of  a  deep  snow,  which  it  is  claimed 
obstructed  the  highway,  the  defendant  was  unable  to  attend 
in  person  or  to  procure  the  attendance  of  necessary  wit- 
nesses, and  that  by  reason  of  the  sickness  of  one  of  the 
defendant's  attorneys  the  defendant  had  not  been  able  prop- 
erly to  present  his  defense.  The  fact,  however,  remains 
conceded,  that  T.  M.  Franse  had  been  employed  at  a  suf- 
ficiently early  date  to  have  been  prepared  as  an  attorney  to 
present  the  case  of  his  client,  had  the  defendant,  upon  his 
first  knowledge  of  his  employment,  gone  to  him  and  laid 
before  him  the  facts  which  it  would  be  necessary  for  him 
to  know  in  order  to  intelligently  prepare  and  present  his 
defense.  The  affidavits  show  that  for  a  long  time,  indeed 
from  the  December  term  of  court,  the  defendant  had  been 
aware  of  the  sickness  of  one  of  his  attorneys,  and  that  for 
some  time  previous  to  the  trial  of  this  case  he  had  known 
that  one  of  his  attorneys  whom  he  first  employed  to  pre- 
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flent  his  defense  had  associated  in  the  defense  T.  M.  Franse, 
an  attorney  resident  at  the  town  where  the  trial  was  to  take 
place.  It  is  but  fair  to  Mr.  Franse  to  state^  in  this  con- 
flection^  that  he  did  everything  that  lay  in  the  power  of  any 
attorney,  under  the  circumstances  which  he  found  surround- 
ing him^  to  notify  his  associates  and  the  defendant  in  time 
to  be  prepared  for  the  trial.  It  is  unfortunate  that  cir- 
cumstances often  require  that  witnesses  should  be  kept  in 
attendance  sometimes  for  days  on  account  of  the  uncer- 
tainty as  to  the  time  which  will  be  occupied  in  the  trial  of 
s,  case  standing  for  trial  prior  to  that  of  the  case  in  which 
the  witnesses  are  in  attendance;  and  yet,  if  the  court  is  not 
to  be  interrupted  in  the  continuity  of  its  session,  no  other 
course  can  be  safely  adopted.  We  cannot  but  sympathize 
with  Mr.  Franse's  annoying  situation  when  he  found  that 
unexpectedly  a  case,  upon  which  he  had  counted  as  con- 
suming several  days,  had  been  continued  by  reason  of  the 
sickness  of  one  of  the  litigants,  for  this  is  a  common  ex- 
perience with  every  practitioner.  It  would,  however,  be 
too  much  extending  the  aid  of  the  court  of  review  to  hold 
that  such  a  condition  of  affairs  entitled  a  too  trusting  party 
to  a  continuance  of  his  case  because,  from  necessity,  an- 
other case  had  been  continued  by  the  trial  court. 

As  to  the  inability  of  the  defendant  to  travel  and  pro- 
cure the  attendance  of  necessary  wii,iiesses  by  reason  of  the 
obstructed  condition  of  the  roads,  it  is  proper  to  observe 
that  by  the  counter-affidavits  of  plaintiff  and  several  other 
parties,  it  is  shown  that  the  roads  were  not  impassable,  and 
that  the  plaintiff,  afler  it  was  known  that  the  case  preced- 
ing, upon  the  long  existence  of  the  trial  of  which  they  had 
relied,  had  been  continued,  had  personally  notified  his  wit- 
nesses and  had  them  present  in  time  for  the  trial  when  this 
case  was  called.  Not  only  so,  but  the  plaintiff  and  per- 
haps some  of  his  witnesses  are  shown  to  have  traveled  as 
far  as  forty-eight  miles  on  the  day  preceding  that  upon 
which  this  trial  was  had.     Of  necessity  the  presiding  judge 
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in  the  district  court  must  have  had  knowledge  of  circum- 
Btances  which  it  is  impossible  to  bring  to  the  attention  of 
this  court  At  any  rate  he  is  vested  with  a  certain  discre- 
tion as  to  granting  a  motion  for  a  new  trial  based  upon  such 
grounds  as  are  here  presented,  and  in  consideration  of  the 
affidavits  and  the  facts  therein  stated,  limited  as  we  are  by 
the  presumption  which  necessarily  aftaches  in  favor  of  the 
judgment  of  the  district  court  as  to  questions  of  fact,  we 
cannot  say  that  the  court  improperly  overruled  the  motion 
for  a  new  trial.  It  follows,  therefore,  that  the  judgment 
of  the  district  court  must  be,  and  is 

Affirmed. 


Thb  other  commissioners  concur. 


Mbs.  John  L.  Hodgman  y.  Samuel  G.  Thomas. 

Filed  Septsmbeb  20, 1893.    No.  4795. 

1.  Beview:  Evidence:  A  Vebdiot  wiU  not-  be  set  aside  as  unaap- 
ported  by  the  eTidenoe  if  there  ia  competent  eyidenoe  to  aap- 
port  it. 

3.  An  Instruotion  reqaested  by  a  party  need  not  be  given  if  the 
essential  principle  therein  stated  ia  otherwise  fairly  ennndAted 
to  the  jury  by  the  court. 

Error  from  the  district  court  of  Lancpster  county.  Tried 
below  before  Chapman,  J. 

B.  L.  Oeisthardtf  for  plaintiff  in  error. 

B,  F.  Johnson,  PaulF.  Clark,  and  21  C  Munger^ecwbra* 

Ryan,  0. 

This  action  was  tried  in  the  'listrict  court  of  Lancaster 
oounty,  Nebraska,  and  a  verdict  returned  and  judgment 
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rendered  in  favor  of  the  defendant  in  error  and  against  the 
plaintiff  in  error  for  the  sum  of  $50,  as  a  commission  earned 
in  the  exchange  of  certain  real  estate  owned  by  the  plaintiff 
in  error.  On  behalf  of  the  plaintiff  in  the  trial  of  said 
action  there  was  sufficient  evidence,  if  uncontradicted,  to 
sustain  a  recovery.  On  some  points  this  evidence  is  quite 
successfully  contradicted  by  what  ordinarily  might  be  con- 
sidered a  fair  preponderance.  The  ultimate  questions  of 
fact,  however,  deducible  from  a  consideration  of  all  the  tes- 
timony, was  submitted  to  the  jury,  by  whom  a  verdict  was 
rendered  in  favor  of  the  defendant  in  error.  This  verdict 
is  not  without  ^uch  support  as  precludes  us  from  reviewing 
the  testimony  to  determine  whether  by  it  the  verdict  was 
sustained.  The  only  question  of  law  which  arises  is  upon 
the  instruction  No.  3  adked  by  the  plaintiff  in  error  and 
refused.  This  instruction  is  in  the  following  language: 
''The  jury  is  instructed  that  where  an  agent  brings  persons 
together  for  the  purpose  of  arranging  a  sale  or  trade  of 
property,  and  negotiations  are  abandoned  by  the  parties  in 
good  faith,  and  the  agent  makes  no  further  effort  to  bring 
about  a  trade  or  sale  between  them,  he  is  not  entitled  to 
commission  even  though  by  reason  of  something  subse- 
quently occurring  negotiations  are  afterwards  b^un  anew 
between  the  principals  and  result  in  a  sale  or  trade  affecting 
the  same  property.'' 

The  court  upon  its  own  motion  gave  instruction  No.  3 : 
''The  burden  of  proof  is  upon  the  plaintiff  to  establish  all 
material  allegations  of  his  petition,  which  in  this  case  are: 
that  be  procured  for  the  defendant  a  purchaser  for  his  real 
estate  situate  in  Carbondale,  Illinois,  who  was  able  and 
willing,  and  who  purchased  the  same.'' 

Instruction  No.  4,  given  by  the  court,  is  as  follows:  "If 
you  believe  from  the  evidence  that  plaintiff  rendered  serv- 
ices as  alleged  in  his  petition,  and  the  defendant  was  enabled 
thereby  to  dispose  of  her  property,  the  plaintiff  would,  if 
you  so  find,  be  entitled  to  recover  for  his  services  so  ren- 
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dered;  and  if  you  find  for  the  plaintiff  jou  will  assess  the 
amount  of  his  recovery  at  such  a  sura  as  you  beh'eve  from 
the  evidence  he  is  fairly  entitled  to  receive,  not  exceeding, 
however,  the  sum  of  $100  as  claimed  in  his  petition." 

Upon  the  defendant's  request  the  following  instructions 
were  also  given : 

^'1.  The  jury  is  instructed  that  to  entitle  a  real  estate 
agent  to  recover  commission  for  the  sale  or  exchange  of 
property,  he  must  procure  a  buyer  ready,  able,  and  willing 
to  take  the  property  upon  the  terms  fixed  by  the  seller. 

''2.  The  jury  is  instructed  that  when  a  person  makes  a 
«ale  or  exchange  of  property  listed  with  a  real  estate  agent, 
the  agent  must  show  that  he  was  the  procuring  cause  of 
the  sale  in  order  to  recover  the  commission;  in  other  words, 
it  must  be  sliown  that  he  rendered  actual  services  resulting 
in  a  sale  or  trade  as  a  consequence  thereof. 

'^6.  If  you  find  from  the  evidence  that  the  defendant 
made  the  sale  of  his  Carbondale  property  without  the  as- 
sistance of  the  plaintiff,  and  that  plaintiff  did  not,  in 
dexitf  furnish  a  purchaser  for  the  defendant's  property,  the 
verdict  will  be  in  favor  of  the  defendant." 

These  instructions  given,  we  think,  fairly  submitted  to 
the  jury  as  essential  the  question  whether  or  not  the  serv- 
ices of  the  plaintiff  were  the  inducing  cause  of  the  trade 
effected  between  the  parties  to  the  real  estate  transaction. 
The  court  having  once  fairly  stated  the  law  upon  this  head, 
could  not  properly  be  required  to  reiterate  that  statement 
of  the  law,  at  the  request  of  the  defendant,  even  though 
such  statement  was  correct.  It  is  true  the  defendant  re- 
quested another  instruction,  which  was,  that  plaintiff  was 
not  entitled  to  recover  upon  the  evidence  introduced.  It 
was  perhaps  unnecessary  to  have  mentioned  this,  as  the  lan- 
guage employed  in  the  beginning  of  this  opinion  suffi- 
oiently  meets  this  contention  or  statement  of  the  result  of 
the  evidence.  There  was  no  exception  taken  to  the  giving 
of  any  instruction,  and  hence  the  consideration  already 
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given  the  iostructioos  sufficiently  covers  all  the  points  that 
can  properly  be  reviewed  in  this  court  It  follows  that 
the  judgment  of  the  district  court  is 

Affirmed, 
Thb  other  commissioners  concur^ 


State  of  Nebraska,  ex  rel.  James  B.  Filbert,  y. 

Emma  Schroeder  et  al. 

Filvd  Skptsmbbb  20,  1693.    No.  6268. 

Psrent  and  Child:  Custody  of  Infants.  When  the  infant 
daoghtera  of  the  relator  (their  father)  are  in  the  costodj  of  the 
step-mother  of  the  deoeaeed  mother  of  such  infante,  which  step- 
mother and  her  hnsband  have  demonstrated  that  they  are  able, 
willing,  and  intend  to,  and  have  so  far  provided  for  the  said  in- 
fimta  in  all  respects  as  they  should  for  their  own  grandchildren, 
and  it  clearly  appears  that  it  is  for  the  best  interest  of  said  in- 
fiantB  that  they  remain  where  they  now  are,  such  in&nts  will  not 
be  delivered  to  the  custody  of  their  father,  who  has  no  place, 
means,  or  assistance  suitably  to  providing  for  them. 

Error  from  the  district  court  of  Cass  county.     Tried 
below  before  Chapman,  J. 

A,  N.  Sullivan^  for  plaintiff  in  error. 

Byron  Clark  and  B.  S.  RavMey,  oontra, 

Byan,  C. 

The  relator  began  this  action  in  the  district  court  of  Casa 
oounty,  Nebraska,  for  the  possession  of  his  two  children, 
Florence  A.  Filbert,  aged  seven  years,  and  Angela  G.  Fil- 
bert, aged  four  years,  of  whom  it  was  alleged  their  step- 
grandmother  had  unlawful  possession.     The  petition  fur- 
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ther  stated  that  the  relator  was  able  and  willing  to  main- 
tain and  care  for  said  children ;  notwithstanding  which  facts, 
the  step-grandmother  of  said  children,  Emma  Schroeder, 
and  her  husband,  Fred  Schroeder,  refused  to  allow  the  re- 
lator to  take  charge  of  said  children,  or  even  to  visit  them. 
The  answer  admitted  the  relationship  between  the  par- 
ties averred  in  the  petition,  as  well  as  the  description  of 
the  children,  and  the  alleged  refusal  to  allow  the  relator  to 
visit  them.  There  was  a  denial  of  every  other  all^ation 
of  the  petition.  The  answer  alleged  that  said  Emma 
Schroeder  was  the  step-mother  of  the  mother  of  said  infant 
children;  that  said  Emma  Schroeder  was  married  to  the 
father  of  the  mother  of  said  minors  a  great  number  of 
years  before  the  death  of  Dorothea  C.  Filbert,  the  mother 
of  said  minors,  and  that  said  Emma  Schroeder  had  raised 
said  Dorothea,  and  had  always  since  her  early  childhood 
sustained  towards  her  the  relation  of  a  mother  until  said 
Dorothea  married  the  relator.  The  answer,  in  effect,  further 
alleged  that  at  the  time  of  the  marriage  of  said  Dorothea 
to  the  relator,  the  said  relator  was  possessed  of  nothing  but 
an  inordinate  ambition  to  secure  control  of,  and  appropriate 
to  his  own  use,  the  patrimony  of  said  Dorothea,  of  a  con- 
siderable alleged  value;  that  he  had  obtained  possession 
and  squandered  a  large  part  of  the  inheritance  of  said  Doro- 
thea; had  deprived  her  of  the  control  of  the  above  named 
infants  and  secreted  them,  thereafter  informing  the  said 
Dorothea  that  unless  she  gave  the  relator  possession  and 
control  of  her  individual  property  she  should  never  see 
said  children  again,  by  which  means  the  relator  obtained 
possession  and  control  of  other  property  of  the  said  Doro- 
thea. Upon  information  the  answer  further  charged  that 
the  relator  afterwards  abandoned  his  wife  and  children  for 
a  long  time  immediately  preceding  the  death  of  said  Doro- 
thea, which  event,  the  answer  admits,  occurred  on  July  17, 
1891,  as  stated  i^  the  petition.  The  answer  further  stated 
that  Emma  Schroeder  and  Fred  Schroeder,  Ljr  husband, 
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had  DO  children;  that  their  family  consisted  of  said  minor 
children  and  themselves,  and  that  the  relator  was  not  per- 
mitted to  see  said  children  for  the  reason  that  the  elder 
stood  in  great  fear  of  her  father.  Further,  the  answer  al- 
leged that  Emma  Schroeder  had  been  appointed  guardian  of 
said  children  by  appropriate  proceedings  in  the  county  court 
of  Cass  county,  Nebraska,  and  had  duly  qualified  as  such. 

By  an  amendment  to  the  answer  it  was  alleged  that  at 
the  time  of  the  decease  of  Dorothea  C.  Filbert  she  en-- 
trusted  the  care,  custody,  and  control  of  her  children,  the 
above  mentioned  infants,  to  Mrs.  Emma  Dewey,  a  married 
sister  of  Dorothea,  who,  by  reason  of  ill  health  and  the 
necessity  of  caring  for  her  own  family,  was  unable  to  give 
to  said  minor  children  the  care  and  attention  which  she  be- 
lieved they  should  receive,  and,  therefore,  entrusted  them 
to  the  respondents,  Emma  Schroeder  and  Fred  Schroeder. 
This  amendment  further  charged  that  the  relator,  by  rea- 
son of  being  a  single  man  without  a  home  or  means  of 
support,  and  on  account  of  his  general  habits,  was  not  a 
fit  person  to  have  the  care  and  nurture  of  his  daughters; 
that  the  interest  of  the  children  demanded  that  the  re- 
spondents  have  the  care  and  custody  of  them.  In  closing 
this  amendment,  the  respondents  alleged  that  they  were 
ready  to  adopt  said  children  with  full  property  rights  of 
inheritance. 

Upon  the  trial  the  following  findings  were  made,  omit- 
ting the  formal  introductory  parts : 

'*  First — ^That  the  relator,  James  B.  Filbert,  is  a  man  of 
exemplary  character  and  a  fit  person  to  have  the  custody 
of  his  infant  children. 

'^  Second — That  at  the  time  of  the  pretended  appoint- 
ment of  the  respondent,  Emma  Schroeder,  as  guardian  of 
said  infants,  the  said  infants  had  neither  domicile  nor  prop- 
erty of  any  kind  in  Cass  county,  and  that  said  appoint- 
ment is  no  defense  to  the  relator^s  action  for  the  possession 
and  custody  of  said  infants,  his  children. 
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*' Third — The  court  further  finds  that  the  relator  has 
failed  to  show  to  the  satisfaction  of  the  court  that  he  has 
at  present  a  suitable  home  for  said  infant  children. 

'^  Fourth — That  the  respondents  have  a  suitable  home 
for  said  children,  and  that  it  is  for  the  best  interests  of 
said  children  that  thej  be  left  with  said  respondents  for  the 
present,  until  the  relator  can  at  any  time  satisfy  the  court 
that  he  has  a  suitable  home. 

''  Fifth — The  court  further  finds  that  the  relator  has  a 
right  to  visit  his  children  at  all  suitable  times,  and  orders 
and  directs  that  respondents  permit  him  so  to  do ;  that  un- 
less this  order  is  complied  with,  relator  may  make  a  fur- 
ther showing  of  the  fact  to  the  court,  when  a  further  order 
may  be  entered  in  this  cause. 

''It  is  therefore  considered  by  the  court  that  the  re- 
lator's petition  be  refused/' 

A  motion  for  a  new  trial  having  been  overruled,  the  al- 
leged errors  are  presented  for  review  in  this  court  In 
some  slight  respects  there  might  be  room  for  disagreement 
with  the  conclusions  of  the  district  court.  As  to  such  prop- 
ositions as  are  essential  to  a  determination  of  this  proceed- 
ing, there  is,  however,  no  room  for  argument — the  evidence 
fully  sustains  them.  It  is  found  that  James  B.  Filbert 
has  failed  to  show  that  he  has  at  present  a  suitable  home 
for  his  infant  children,  and  that,  on  the  other  hand,  the 
respondents  have  such  a  home,  and  that  it  is  for  their  best 
interests  that  they  be  left  with  the  respondents  until  their 
father  can  satisfy  the  court  that  he  has  suitably  provided 
for  them.  It  is  unnecessary  to  review  the  proofs,  as  they 
fully  sustain  these  conclusions,  and  we  shall,  therefore, 
confine  our  attention  to  the  legal  results  which  should  fol- 
low upon  these  findings. 

In  the  case  of  Sturtevant  v.  State,  ex  rd.  Havens,  16 
Neb.,  462,  Reese,  J.,  delivering  the  opinion  of  this  court, 
said:  "Were  the  question  of  the  ri^/i<  of  the  father  the 
only  question  to  be  considered,  we  should  perhaps  coincide 
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with  the  conclusions  of  law  as  stated  hj  the  district  court* 
It  is  true  this  legal  right  was  at  one  time,  in  the  early  his- 
tory of  oar  jurisprudence^  fully  recognized  both  by  the  courts 
of  England  and  of  this  country;  and  it  is  in  part  made 
the  law  of  this  state  by  section  6,  chapter  34,  of  the  Com- 
piled Statutes,  which  provides  that '  the  father  of  the  minor, 
if  living,  and  in  case  of  his  decease,  the  mother  while  she 
remains  unmarried,  being  themselves  respectively  compe- 
tent to  transact  their  own  business,  and  not  otherwise  un- 
suitable, shall  be  entitled  to  the  custody  of  the  person  of 
the  minor,  and  to  care  for  his  education.'  Were  this  seo- 
tion  alone  to  determine  the  rights  of  the  parties,  and  were 
the  rule  here  laid  down  an  inflexible  one,  it  would  not  only 
decide  this  case  in  favor  of  the  defendant  in  error,  but  in 
a  proper  case  it  would  deprive  the  mother  of  the  control  or 
education  of  her  children  upon  the  decease  of  the  father  and 
her  remarriage,  without  any  reference  to  the  best  interests 
of  the  children,  and  in  that  case  it  might  be  conceded  that 
she  was  in  every  other  respect  worthy  ancl  qualified,  that 
she  had  ample  means  and  was  greatly  attached  to  her  chil- 
dren, and  her  remarriage  might  place  them  in  a  better  con- 
dition, morally,  socially  and  financially,  and  yet  this  sec- 
tion of  the  statute,  if  strictly  followed  by  the  courts,  would 
override  every  consideration  of  the  welfare  of  her  chil- 
dren, take  them  from  her,  and  place  them  in  the  hands  of 
strangers.  Such  could  not  have  been  the  intention  of  the 
legislature  which  passed  this  section  of  the  law.  It  is  true 
that  this  section  is  declarative  of  the  law  in  its  general 
sense,  but  we  cannot  agree  with  the  defendant's  counsel 
and  decide  the  cause  upon  the  rule  there  laid  down,  unaided 
by  recent  judicial  decisions  or  the  circumstances  of  the 
case.  But  rather  taking  our  statute  as  a  general  guide,  we 
will  look  to  the  particular  necessities  of  the  case  and  give 
our  special  attention  to  the  best  interests  of  the  child  about 
whom  this  unfortunate  controversy  has  arisen.'' 

After  the  citation  of  several  authorities  in  support  of 
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the  general  proposition  laid  down,  Judge  Reese,  on  page 
464,  employed  the  following  language:  ''From  a  carefal 
examination  of  the  authorities  at  our  command,  we  think 
the  prevailing  rule  in  this  country  may  be  briefly  stated  to 
be,  that  in  controversies  similar  to  this,  especially  where 
the  infant  is  of  the  tender  age  of  the  one  contended  for, 
the  court  will  consider  only  the  best  interest  of  the  child, 
and  make  such  order  for  its  custody  as  will  be  for  its  wel- 
fare,  without  any  reference  to  the  wishes  of  the  parties. '^ 

Further  on  he  continued  thus:  ''It  is  no  doubt  true 
that  the  defendant  in  error  is  greatly  attached  to  this  child, 
and  that  the  facts  as  found  by  the  court  show  that  he  is  in 
every  respect  a  suitable  person  to  have  its  care  and  custody, 
but  when  we  consider  his  age  and  want  of  experience,  we 
are  driven  to  the  conclusion  that  peraoncUly  he  could  not 
care  for  the  wants  of  a  child  so  young  and  helpless.  True, 
be  has  means  and  has  employed  a  suitable  nurse,  yet,  so  far 
as  we  are  informed,  this  nurse  is  a  stranger  to  the  child, 
and  of  course  does  not  feel  that  personal  interest  in  its  wel- 
fare as  would  be  felt  by  a  near  relative." 

In  OUes  V.  Oilea^  30  Neb.,  624,  the  rule  laid  down  in 
Sturteoant  v.  SfaUj  ex  rel.  Havens^  was  considered  and  ap- 
proved, and  without  doubt  is  now  the  settled  law  of  this 
state.  After  the  quotations  above  made,  it  is  unnecessary 
to  amplify  upon  the  facts  as  found  by  the  court.  The  con- 
clusion which  must  result  from  these  findings,  under  the 
decisions  above  cited,  is  unavoidable.  The  judgment  of 
the  district  court  is  therefore,  in  all  things, 

Affibmed. 
The  other  commissioners  oononr. 
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Hannah  A.  Nei^on,  appellant,  v.  C.  A.  Atkinson 

£T  AL.y  APPELLEES. 
FiLKD  Septsmbbb  20,  1893.     No.  5102. 

Deeds  as  Mortgages.  Where  a  oonT^anoe  of  property  is  shewn 
by  the  oontemporaneona  written  contract  of  the  parties  thereto, 
to  have  been  intended  solely  as  security  for  the  payment  of 
money,  or  as  indemnity  against  liability,  snoh  conToyanoe  as  be- 
tween said  parties  most  be  treated  as,  and  in  fltct  is,  a  mere 
mortgage. 

Appeal  from  the  district  court  of  Lancaster  ooonfy. 
Heard  below  before  Hall^  J. 

Biohard  Ounningham,  for  appellant: 

Where  the  evidence  shows  that  an  absolute  deed  is  given 
and  intended  as  security^  it  should  be  considered  a  mort- 
gage,  and  the  right  of  redemption  cannot  be  limited  in  time 
or  to  a  particular  person.  ( Wright  v.  Mahaffey  40  N.  W. 
Eep.  [la.],  112;  Soudder  t?.  Trenhion  Delaware  Falls  Co., 
23  Am.  Dec  [N.  J.],  772;  Wilson  v.  Giddings,  28  O.  St, 
554;  Scott  v.  Mewhirter,  49  la.,  487;  Trucks  v.  Lindsey, 
18  Id.,  504;  McHugh  v.  Smiley,  17  Neb.,  622;  Lipp  t. 
South  Omaha  Land  Syndicate,  24  Id.,  692.) 

Atkinson  &  Doty,  contra* 

Ryan,  C. 

Most  of  the  neoessarj  facts  for  a  determination  of  this 
controversy  will  sufficiently  appear  by  the  article  of  agree* 
ment  made  November  12, 1888,  which  is  as  follows: 

^'Article  of  agreement,  made  this  1 2th  day  of  Novem- 
ber, 1888,  by  and  between  C.  A.  Atkinson  and  J.  L.  Doty, 
parties  of  the  first  part,  and  H.  A.  Nelson,  party  of  the 
second  part,  witnesseth :  Whereas  said  party  of  the  second 
part  has  employed  said  first  parties  as  her  attorneys  to 
40 
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bring,  coDduct,  and  prosecute  on  her  behalf  an  action 
against  Jasper  L.  Nelson  and  W.  B.  Howard;  and  whereas 
it  is  necessary  in  said  action  for  said  party  of  the  second 
part  to  give  a  bond,  and  said  first  parties  have  agreed  to  go 
on  said  bond  or  secure  some  one  to  go  on  said  bond ;  and 
whereas,  in  order  to  secure  and  indemnify  said  first  parties 
against  loss  or  damage  by  reason  of  the  giving  of  said  bond, 
and  to  secure  to  said  first  parties  the  payment  of  their  fees 
in  and  about  the  bringing,  conducting,  and  prosecuting  of 
said  action,  the  said  H.  A.  Nelson  has  this  day  conveyed 
by  warranty  deed  to  said  first  parties  the  following  de- 
scribed real  estate,  situated  in  Lancaster  county,  Nebraska, 
to-wit:  Lot  number  one  (1)  and  two  (2),  in  block  ten  (10), 
in  Yolande  Place  addition  to  the  city  of  Lincoln : 

"Now,  therefore,  the  said  H.  A.  Nelson  hereby  agrees 
to  pay  to  said  first  parties  their  fees  in  said  action,  and  also 
to  pay  all  costs  and  damages  that  may  be  adjudged  against 
ber  in  said  action,  and  to  hold  said  first  parties  harmless 
from  any  and  all  damages  by  reason  of  the  giving  of  said 
bond;  and  the  said  first  parties  hereby  agree  to  and  with 
the  said  second  party  that  in  case  said  second  party  shall, 
within  one  year  from  the  date  hereof,  pay  to  the  said  first 
parties  their  fees  in  and  about  said  action,  and  shall  fully 
and  completely  release  and  have  said  first  parties  dischaif;ed 
from  all  liability  on  said  bond  within  one  year  from  the 
date  hereof,  then  and  in  that  case  the  said  first  parties 
hereby  agree  to  convey  to  said  second  party  the  premises 
above  described.  In  case  said  second  party  shall  fail  to 
pay  said  first  parties  and  release  and  discharge  them  from 
all  liability  by  reason  of  said  bond  withid  one  year  as 
aforesaid,  then  the  said  premises  shall  be  and  become  the 
absolute  property  of  said  first  parties,  and  they  shall  be 
released  from  all  obligations  to  convey  said  premises  to  said 
H.  A.  Nelson." 

This  agreement  was  duly  signed  by  the  parties  therein 
named  as  parties  of  the  first  and  second  part  respectively. 


Vol.  37]       SEFTEMBER  TERM,  1893.  679 


Nelson  y.  Atkinson. 


The  appellant^  as  plaintiff,  filed  in  the  district  oonrt  of 
Lancaster  county  her  amended  petition,  in  which  she  prayed 
that  an  accounting  might  be  had  and  a  settlement  between 
herself  and  the  defendants,  and  that  if  anything  should  be 
found  due  from  herself  to  the  defendants,  the  amount 
thereof  should  be  fixed  by  the  court,  and  that  she  be  al- 
lowed to  pay  the  same,  and  that  the  above  contract  be  ad- 
judged to  be  a  mortgage ;  and  that  on  the  payment  of  the 
amount  which  might  be  adjudged  to  be  due  to  the  defend- 
ants from  said  plaintiff,  the  said  instrument  be  adjudged  to 
be  paid  and  satisfied  and  discharged  of  record,  or  that  said 
property  be  reconveyed  to  said  plaintiff,  or  that  said  decree 
of  conveyance  be  decreed  by  the  court,  and  for  general 
equitable  relief. 

The  contention  of  the  appellees,  that  the  instrument  above 
set  out  was  not  a  mortgage  or  mere  security,  was  sustained 
by  the  district  court,  and  plaintiff's  petition  was  dismissed, 
in  so  far  as  a  foreclosure  was  prayed.  In  the  brief  of  ap- 
pellees they  state  that  the  only  question  involved  in  this 
case  to  be  determined  by  this  court  is  this :  ^'  Was  this  con- 
tract, as  appeared  in  the  record,  a  conditional  sale  or  a 
mortgage?  If  the  conveyance  merely  secured  a  debt,  it  is 
a  mortgage;  if  it  extinguishes  the  debt,  it  is  a  sale,  notwith- 
standing the  reservation  of  the  right  to  redeem.''  The 
agreement  just  quoted  falls  clearly  within  the  first  cla»s 
referred  to  in  the  above  definition.  The  indebtedness  was 
not  ascertained  at  the  time  the  agreement  was  made.  In- 
deed, for  the  most  part,  it  was  not  yet  in  existence,  and  was 
never  fixed  until  by  stipulation  between  the  parties,  after  the 
commencement  of  this  action.  The  provisions  of  the  con- 
tract were  such  that  H.  A.  Nelson  obligated  herself  to  pay 
the  fees  of  the  first  parties,  pay  all  costs  and  damages 
adjudged  against  her,  and  to  hold  harmless  the  first  parties 
from  any  and  all  damages  by  reason  of  the  giving  of  the 
bond,  and  by  the  said  agreement  the  appellees  were  bound, 
npon  payment  of  their  fees  and  upon  being  fully  released 
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and  discharged  from  all  liability  on  the  bond  within  a  year 
from  the  date  of  the  agreement,  to  reconvey  to  said  second 
party  the  premises  described.  In  case  Mrs.  Nelson  failed 
to  pay  said  appellees  and  release  and  discharge  them  from 
all  liability  by  reason  of  said  bond  within  the  time  fixed, 
the  premises  were  to  become  the  absolute  property  of  the 
appellees,  and  thereby  they  were  released  from  all  obliga- 
tions to  reconvey  the  premises  to  Mrs.  Nelson.  No  argu- 
ment or  amplification  could  make  it  more  clear  than  a  sim- 
ple consideration  of  the  above  stipulation,  that  there  was 
Qo  element  of  a  conditional  sale  in  this  contract.  While 
not  in  the  exact  language  or  form  of  the  ordinary  mortgage, 
the  provisions,  in  eficct,  are  just  such  as  we  generally  find 
to  be  in  such  an  instrument.  It  follows  that  the  judgment 
of  the  district  court  holding  otherwise  was  wrong,  and  it  is 
therefore 

Reyebsed. 

The  other  commissioners  concur. 


State  of  Nebraska,  ex  rel.  James  Singleton,  y. 
Frank  J.  Sadilek,  County  Treasctbeb. 

Filed  Septbmbbb  20, 1893.    No.  4664. 

TJCandamiifl;  Pbocedubb  is  Supreme  Court.  Where  an  appli- 
cation for  a  mandamus  is  sabmitted  for  final  determination  upon 
the  petition  and  a  general  demnrrer  thereto,  no  brie£)  being 
filed,  and  the  petition  appearing  npon  original  examination  to 
sufflciently  state  a  canse  of  action,  a  peremptory  writ  majr  be 
.awarded  as  prayed. 

Original  application  for  mandamus. 
Abbott  &  Abbott,  for  relator. 
W.  O.  Hdatings,  contra. 
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Bute,  ex  rel.  Singleton,  y.  Sadilek. 


Ryan,  C. 

On  the  28th  day  of  February,  1891,  a  i)etition  for 
mandamus  was  filed  in  this  proceeding  against  Frank  J» 
Sadilek,  treasurer  of  Saline  county.  The  relator  alleges 
in  this  petition  that  he  is  a  resident  and  freeholder  of  Crete 
precinct,  in  said  county  and  state,  and  in  connection  with 
his  averments  as  to  the  voting  of  precinct  bonds  in  Crete 
precinct  to  aid  in  the  construction  of  the  Missouri  Pacific 
railroad  he  alleged  that  the  bonds  had  been  duly  earned  by 
the  said  railway  company,  and  that  said  company  had  paid 
said  taxes  duly  assessed  on  its  line  of  road  in  said  precinct^ 
and  having  allied  such  facts  further  as  entitled  the  tax- 
payers of  said  precinct  to  have  set  apari  and  appropriated 
the  taxes  paid  by  said  railroad  company  in  said  precinct 
for  the  payment  of  the  amounts  due  on  said  bonds,  the  re- 
lator prayed  that  the  defendant,  whom  he  alleged  refused 
80  to  do,  should  be  compelled  to  segregate  the  said  taxes 
for  the  use  aforesaid. 

On  the  3d  day  of  March,  1891,  a  general  demurrer  was 
filed  to  the  aforesaid  petition.  As  we  have  been  favored 
with  a  brief  on  neither  of  these  pleadings,  we  are,  perhaps, 
somewliat  in  the  dark  as  to  what  question  was  intended  to 
be  presented  by  the  demurrer.  As  the  matter  is  of  public 
interest,  however,  the  petition  and  demurrer  have  been 
carefully  considered,  and  the  conclusion  reached  is  that  the 
petition  states  a  cause  of  action.  As  the  case  was  submitted 
for  final  determination  upon  the  petition  and  demurrer,  a 
peremptory  writ  will  issue  as  prayed. 

"Writ  allowed. 
Thb  other  commissioners  ooncnn 
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87  582  Township  op  Midland,  appellee,  v.  County  Boabd 

53    721  ^  ^ 

OF  Gage  County  et  al.,  appellants. 

FiLSD  SEFTSMBSB20,  1893.     No.  3452. 

» 

L  Bailroad  Companies:  Conktbuction  of  Road:  Township 
•  Bonds:  Vabiakce  Bbtwren  Petition  fob  Election  and 

Pbopobition  Voted  Upon.  Fifty  freeholders  of  Midland  town- 
ship, in  Qage  county,  petitioned  the  board  of  saperyisors  to  caU 
an  election  in  said  township  and  submit  to  the  electors  thereof 
a  proposition  to  yote  bonds  to  aid  a  certain  railroad  company  to 
construct  its  railroad  into  and  through  said  county  of  Gage. 
The  supervisors  called  an  election  and  submitted  to  the  electors 
of  said  township  the  proposition  to  vote  bonds  to  aid  said  rail- 
road company  in  the  construction  of  its  road  into  and  through 
said  township.  ITe/d,  As  no  part  of  the  railroad  was  built  in  the 
township,  the  railroad  company  was  not  entitled  to  the  bonds 
▼oted. 


flL  ; : : :  Tbansfbb  of  Rights  of  Donkb: 

Injunction.  The  electors  of  Midland  township,  in  Gage  county, 
by  a  TOte,  authorised  the  supervisors  of  said  county  to  issue  and 
deliver  the  bonds  of  said  township  to  a  railroad  company  desig- 
nated, upon  the  construction  by  it  of  a  certain  railroad.  The 
railroad  company  named  as  donee  failed  to  build  the  road,  sold 
out  its  property  and  franchises,  and  its  yendee  built  the  improve- 
ment and  claimed  the  bonds.  HM,  That  the  electors  of  tha 
township  are  entitled  to  stand  upon  the  very  letter  of  their  prom- 
ise; that  the  supervisors  of  the  county  were  special  agents  of  the 
electors  of  the  township  with  limited  powers,  and  would  be  en- 
joined at  the  suit  of  the  township  ttom  delivering  the  bonds  to 
the  vendee  of  the  company  named  as  donee  in  the  election  pro- 
ceedingSi 

Appeal  from  the  district  court  of  Gage  county.  Heard 
below  before  Broad y,  J. 

Hazlett  &  Bates  and  Broum  &  Craig j  for  appellants: 

The  mistake  made  by  the  board  of  supervisors  in  sub- 
stituting the  word  'township"  in  the  call  and  notice  of 
election  for  the  words  "county  of  Gage'^  contained  in  the 
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petition  of  the  freeholders,  was  an  immaterial  clerical  error, 
which  could  have  had  no  effect  upon  the  result  of  the  elec- 
tion, and  could  not,  consequently,  effect  its  validity.  Ch. 
45,  sec.  14,  Comp.  Stats.,  gave  the  township  the  right  to 
aid  any  railroad  in  constructing  its  line  into  the  city  of 
Beatrice,  Gage  county,  even  though  it  should  not  enter  the 
township.  {StcUe  v.  Baboock,  23  Neb.,  179 ;  Quincy,  if.  & 
P.  R.  Co.  V.  Morris,  84  111.,  410;  St.  Joseph  &  D.  C.  R.  Co. 
V.  Buchanan  County  Court,  39  Mo.,  485;  Walker  v.  Cincin- 
nail,  21  O.  St.,  14;  Council  Bluffs  &  SL  J.  R.  Co.  v.  Otoe 
County,  16  Wall.  [U.  S.].  667;  Bell  v.  Mobile  &  O.  R.  Co., 
4  Id.,  598.)  If  any  taxpayer  was  deceived  he  must  not 
only  show  it,  but  must  act  promptly  in  protesting,  and  not 
wait  until  the  work  is  completed  and  thus  secure  all  the 
benefits  while  escaping  his  obligation  to  pay.  (Broum  v. 
Merrick  County,  18  Neb.,  355,  and  cases  cited.)  The  sale 
and  transfer  by  the  Nebraska  company  of  its  railroad,  con- 
structed and  to  be  constructed,  and  the  appurtenant  fran- 
chise, to  the  Kansas  company,  had  no  effect  upon  the  contract 
for  the  issue  of  the  bonds.  (Mora  wetz,  Corporations  [2d  ed.], 
sees.  1004,  1010;  Livingston  County  v.  Portsmovih  Bank, 
128  U.  S.,  102;  New  Buffalo  v.  Iron  Co.,  lO^d.,  73;  Har- 
ter  V.  Kemochany  103  Id.,  562 ;  Bates  Courdy  v.  Winters, 
112  Id.,  325;  Menashav.  Hazard,  102  Id.,  81 ;  Scotland 
County  V.  Thomas,  94  Id.,  682 ;  Toum  of  Ei^st  Lincoln  v. 
Davenport,  Id.,  801;  Wilson  v.  Salamanca,  99  Id.,  499; 
Henry  County  v.  Nicolay,  95  Id.,  619;  Empire  v.  Dar^ 
lington,  101  Id.,  87 ;  Nugent  v.  Supervisors,  Pvinam  CowrUy, 
la.,  19  Wall.  [U.  S.],  241.) 

Griggs,  Rinaker  &  Bibb,  contra. 

Ragan,  C. 

This  is  an  action  in  equity  brought  by  the  township  of 
Midland,  in  the  couuty  of  Gage,  to  restrain  the  board  of 
supervisors  and  county  clerk  of  said  Gage  county  from 
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issuing  aad  delivering  certain  bonds  of  said  township  to 
the  Chicago,  Kansas  &  Nebraska  Railroad  Company,  or  to 
any  corporation  or  person.  The  district  court,  on  the  hear- 
ing of  tlie  case,  made  tlie  injuncti'Mi  perpetual.  The  board 
of  supervisors  and  county  clerk,  and  the  Chicago,  Kansas 
&  Nebraska  Railway  Company,  who  had  been  made  a 
party  defendant  on  its  own  motion,  and  filed  an  answer  in 
the  case,  appealed  from  the  decree  of  the  district  court. 

The  Chicago,  Kansas  <&  Nebraska  Railroad  Company 
will  be  hereinafter  designated  the '^railroad  company,'' and 
the  Chicago,  Kansas  &  Nebraska  Railway  Company  will 
be  hereinafter  designated  as  the  '^railway  company." 

We  have  reached  the  conclusion  that  the  decree  of  the 
district  court  should  be  affirmed  for  the  following  reasons: 

1.  The  petition  presentecl  to  the  board  of  supervisors  by 
the  fifty  freeholders  of  Midland  township  prayed  the  board 
to  call  an  election  in  said  township  and  submit  to  the  elec- 
tors thereof  the  question  whether  there  should  be  issued  tu 
the  railroad  company  (4,000  of  bonds  of  the  township  to 
aid  the  railroad  company  in  constructing  its  railroad  into 
and  through  said  county  of  Gage.  The  proposition,  as 
actually  submRted  by  the  supervisors  to  the  electors  of  the 
township,  and  voted  upon  by  them,  was  whether  the  town- 
ship would  authorize  the  board  of  supervisors  to  issue  the 
bonds  of  said. township  to  aid  the  railroad  company  in  con- 
structing its  railroad  into  and  through  said  township. 
Here  was  a  variance  between  what  was  asked  for  by  the 
petition  and  what  was  submitted  and  voted  upon  by  the 
electors  of  the  township.  The  ap|3ellants  say  that  this  va- 
riance was  a  mistake  or  accident  on  the  part  of  the  super- 
visors, and  that  the  township  electors  understood  at  all 
times  that  the  roail  was  not  to  be  built  through  the  town- 
ship. We  do  not  know  how  this  may  be.  There  is  no 
such  evidence  in  the  record  and  we  have  no  right  to  in- 
dulge in  such  a  presumption.  We  only  know  that  the 
electors  voted  to  issue  bonds  to  aid  in  the  construction  of 
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the  railroad  into  and  through  their  township ;  and  the  de- 
duction logically  follows  that  if  the  road  was  not  built 
there^  the  electors  of  the  township  did  not  agree  or  consent 
or  promise  the  donation  of  the  bonds. 

The  statute  regulating  the  voting  of  bonds  by  townships, 
counties^  cities,  etc.,  to  aid  in  the  construction  of  works  of 
internal  improvement,  should  be  strictly  construed  in  favor 
of  the  electors.  A  donee  claiming  bonds  by  virtue  of  an 
election  and  vote  of  the  people,  must  show  a  literal  com- 
pliance with  the  law  and  the  terms  and  conditions  of  the 
proposition  submitted  to  and  voted  on  by  the  elec(oi*s. 
The  courts  will  indulge  in  no  presumptions  or  construc- 
tions in  order  to  enable  the  claimant  of  such  donation  to 
sustain  the  same.  He  must  make  out  for  himself,  through 
the  law  and  record,  an  unambiguous  right  to  the  donation 
he  claims.  The  freeholders  who  signed  the  petition  pray- 
ing the  board  of  8ui)ervisors  to  call  an  election  and  submit 
to  the  township  electors  the  proposition  to  aid  in  construct- 
ing the  railroad  through  the  county  may  have  been  willing 
that  a  tax  should  be  levied  on  the  property  of  the  township 
for  that  purpose,  and  it  is  a  fair  inference  that  they  at  least 
understood  the  railroad  would  not  touch  their  township. 
But  this  township,  for  aught  we  know,  may  have  had  five 
hundred  or  five  thousand  electors,  two-thirds  of  whom,  if 
voting,  must  agree  to  the  donation  to  make  it  valid.  So 
fiur  as  we  are  advised  by  the  record,  two-thirds  of  them  did 
agree  to  aid  in  the  construction  of  the  improvement,  but 
with  the  condition  tlftit  it  should  be  built  through  their 
township.  It  may  be  that  these  electors  read  the  notices 
of  the  election  published  in  the  newspapers  and  posted  up 
in  the  township.  The  presumption  is  that  they  did  so. 
The  statement  in  these  notices  that  the  road  was  to  be  built 
through  their  township  may  have  controlled  their  votes, 
gained  their  consent  or  the  consent  of  a  sufficient  number 
of  them  to  decide  the  election  in  favor  of  the  donation. 
The  fact  that  the  building  of  the  road  in  their  township 
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would  add  to  the  taxable  property  therein^  may  have  infla- 
enoed  the  vote.  It  is  idle  to  indulge  in  any  conjectures. 
The  question  is:  Did  the  electors  of  this  township  vote 
to  donate  bonds  to  aid  in  the  construction  of  this  raih*oad 
anywhere  in  Gage  county  outside  of  that  township?  The 
answer  must  be  "no," 

2.  The  petition  presented  to  the  board  of  supervisors  by 
the  freeholders  of  the  township,  prayed  the  calling  therein 
of  an  election  and  the  submission  to  the  electors  of  a  prop- 
osition to  aid  the  railroad  company.  The  proposition  sub- 
mitted to  the  electors  was  to  aid  the  railroad  company. 
The  electors  voted  to  aid  the  railroad  company  and  author- 
ized the  board  of  supervisors,  on  the  completion  of  the  im- 
provement by  the  railroad  company,  to  issue  the  bonds  of 
the  township  and  deliver  them  to  the  railroad  company. 
Yet  this  railroad  company  did  not  complete  the  improve- 
ment. It  sold  out  its  property  and  franchises,  and  its 
vendee  built  the  improvement  and  now  claims  the  bonds. 
This  will  not  do.  If  one  vendee  can  claim  this  aid  suo- 
cessfully,  any  vendee  of  the  railroad  company  can. 

The  record  discloses  that  the  Union  Pacific  Railroad 
Company  and  the  Burlington  Railroad  Company  both 
have  lines  of  road  traversing  the  country  in  the  vicinity  of 
this  township.  Suppose  the  railroad  company  had  sold 
out  to  the  Burlington  or  Union  Pacific,  and  the  purchasing 
road  had  built  the  improvement.  The  electors  might  have 
been,  and  perhaps  were,  influenced  and  induced  to  vote  this 
aid  with  a  view'to  obtaining  a  competing  line  of  railroad 
through  that  country.  The  electors  of  the  township  are 
entitled  to  stand  on  the  very  letter  of  their  promise.  If 
they  promised  a  donation  to  A  if  he  would  build  a  certain 
improvement,  it  does  not  follow  that  B  is  entitled  to  the 
donation,  though  he  builds  the  improvement;  in  other 
words,  the  township  electors  designated  the  donee  and  only 
the  oue  designated  can  take  the  donation.  The  electors 
did  not  authorize  the  supervisors  to  deliver  the  bonds  voted 
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to  the  railroad  oompanj  or  its  vendee^  and  had  they,  it 
would  have  been  inefiPeetual  and  the  bonds  invalid.  (Jones 
V.  HurBmrt,  13  Neb.,  125;  Spurck  v.  Lincoln  &  N.W.IL 
Cb.,  14  Id.,  293;  StaU  v.  Roggen,  22  Id.,  118.)  The  most 
that  can  be  said  for  the  appellees  is  that  the  electors 
of  this  township  aathorized  their  agents,  the  board  of  sa- 
pervisors,  and  the  county  clerk  of  Gage  county,  to  issue 
the  bonds  of  said  Midland  township  and  deliver  them  to 
the  railroad  company  when  it  had  built  a  certain  improve- 
ment. The  railroad  company  never  complied  with  the 
condition  coupled  with  the  authority  given  by  the  town- 
ship electors  to  its  agents.  The  vendee  of  the  railroad  has 
complied  with  the  condition  to  build  the  improvement  and 
it  now  claims  these  agents  should  deliver  the  bonds  to  it. 
Authority  from  a  principal  to  an  agent  to  do  a  specific  act 
is  limited  to  that  act.  (State  v.  Oommimoners  of  Nemaha 
Oouniy,  10  Kan.,  577.) 

In  the  case  last  cited  the  facts  were:  In  1866  there  were 
two  railway  companies  existing,  the  one  known  as  the  St 
Joseph  &  Denver  City  Railroad  Company,  and  the  other 
as  the  Northern  Kansas  Railroad  Company.  Each  was 
organized  to  construct  a  railroad  from  Elwood  to  Marys- 
ville,  in  the  state  of  Kansas,  and  authorized  to  receive 
subscriptions  to  their  capital  stock  from  the  county  of  Ne- 
maha in  said  state.  The  county  commissioners  of  Nemaha 
county,  Kansas,  submitted  to  the  voters  of  said  county 
the  question  of  subscribing  to  the  capital  stock  of  the 
Northern  Kansas  Railroad  Company  in  the  amount  of 
$125,000,  and  issuing  the  bonds  of  the  county  in  payment 
therefor.  The  election  was  duly  held  and  the  commis- 
sioners of  the  county  were  authorized  to  subscribe  for  the . 
stock  and  issue  bonds  of  the  county.  In  October,  1866, 
the  two  railroad  companies  above  named,  under  and  by 
virtue  of  the  laws  of  Kansas,  were  consolidated  into  a 
single  corporation  under  and  by  the  name  of  the  St.  Joseph 
&  Denver  City  Railroad  Company.     This  company  com- 
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pleted  the  road  according  to  the  proposition  submitted 
to  the  electors  of  Nemaha  county,  and  thereupon  the  com- 
missioners of  that  county  made  a  subscription  to  the  capital 
stock  of  the  St.  Joseph  &  Denver  City  Railroad  Company ; 
this  company  then  tendered  the  supervisors  $125,000  of 
the  capital  stock  of  the  company  and  demanded  the  bonds 
voted.  The  commissioners  refused  to  issue  the  bonds  and 
an  application  was  made  to  the  supreme  court  for  a  writ  of 
mandamua  to  compel  the  commissioners  to  issue  the  bonds 
to  the  relator,  the  St.  Joseph  &  Denver  City  Bailroad  Com- 
pany. The  opinion  of  the  court  was  delivered  by  Justice 
Brewer.     Among  other  things  he  said : 

''  The  county  commissioners  are  the  agents  of  the  county, 
but  agents  with  limited  and  defined  powers.  They  cannot 
by  virtue,  merely,  of  their  office,  bind  the  county  to  a  sub- 
scription to  the  capital  stock  of  a  railroad  corporation  any 
more  than  could  the  sheriff,  county  clerk,  or  any  other 
county  official.  A  power  so  vast  *  *  ♦  ig  wisely  en- 
trusted to  no  official  or  agent.  The  people  must  give  their 
agents  the  "authority  to  subscribe  or  they  are  not  bound. 
We  must  look,  therefore,  beyond  the  mere  fact  of  the  sub- 
scription, to  see  what  authority  the  commissioners  had  to. 
make  the  subscription.  The  vote  *  *  *  {^  the  allied 
authority.  Was  it  authority?  The  subscription  is  not 
within  the  express  terms  of  the  authority.  That  vote  em- 
p6wered  the  commissioners  to  subscribe  to  the  stock  of  the 
Northern  Kansas  Railroad  Company.  The  subscription 
was  to  the  St.  Joseph  &  Denver  City  Railroad  Company. 
Upon  authority  to  make  the  county  a  stockholder  in  one 
corporation,  they  attempted  to  make  it  a  stockholder  in 
another.    Prima  facie  then,  their  act  was  uUra  vires,    *     * 

''But  it  is  said  that  the  Northern  Kansas  Railroad 
Company  was,  in  pursuance  of  the  law,  *  *  *  merged 
in  the  St.  Joseph  &  Denver  City  Railroad  Company,  and 
that  the  latter  succeeded  to  all  the  powers,  rights,  and  fran- 
chises    "^     *     *     o(  the  former.     This  is  all  true ;  but  it 
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does  not  avail  the  plaintiff  anything.  The  mere  vote  of 
the  people,  giving  the  commissioners  authority  to  subsicribe, 
created  no  contract  between  the  county  and  the  company; 
gave  the  latter^  as  against  the  former,  no  rights  and  im- 
posed no  duties*  The  company  had  nothing  which  it  could 
transfer;  nothing  which  its  successor  could  take.  The 
Northern  Kansas  Railroad  Company  could  not,  by  virtue 
of  the  vote,  compel  the  commissioners  to  subscribe ;  neither 
could  the  county  compel  the  company  to  build  its  road  in 
compliance  with  the  conditions  of  the  vote.  Neither  had, 
as  against  the  other,  any  rights,  whether  of  action  or  other- 
wise. ♦  *  *  Again,  it  is  urged  that  the  law  authoriz- 
ing the  consolidation  of  railroads  was  in  force  at  the  time 
of  the  vote,  and  that,  therefore,  the  vote  was  based  upon 
that  law  and  authorized  the  commissioners  to  subscribe  to 
the  stock  of  the  Northern  Kansas  Railroad  Company,  or  to 
that  of  any  other  company  into  which  it  might  be  consoli- 
dated. We  do  not  so  understand  the  law  of  agency.  *  ♦ 
Nor  is  the  authority  enlarged  because  the  party  with  whom 
the  agent  is  empowered  to  contract  is  by  law  at  liberty  to 
change  his  conditions  and  relations.  A  principal  empowers 
an  agent  to  invest  his  money  in  a  certain  named  partner- 
ship with  specific  amount  of  capital.  Now,  any  partner- 
ship may,  with  the  consent  of  its  members,  change  its 
name,  admit  new  members,  and  increase  its  capital.  When 
all  this  has  been  done,  will  any  one  contend  that  the  agent 
may,  by  virtue  of  the  original  authority,  invest  his  prin- 
cipals money  in  such  new  partnership?  Yet  the  cases  are 
parallel.  Each  is  a  case  of  principal  and  agent.  In  each 
the  authority  is  specific  and  definite.  Each  party  with 
whom  the  contract  is  to  be  made  has  by  law,  in  force  at 
the  time  the  authority  is  given,  the  power  to  change  its 
relations  and  conditions.  It  does  make  such  change. 
*  *  *  In  each  the  authority  of  the  agent  fails.  In- 
deed, it  may  safely  be  afiirmed,  as  a  general  rule,  that  where 
an  agent  has  authority  to  make  a  specific  contract  with  a 
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third  party^  any  change  in  the  oonditions  and  relations  of 
that  party  which  would  materially  modify  the  contract  de- 
stroys the  power  of  the  agent.''  And  the  court  denied  the 
writ. 

The  decree  of  the  district  court  was  right  and  is  in  all 

things 

Affibhed. 


The  other  commissioners  concur. 


g  ^         James  Gadsden,  appellant,  v.  Chables  J.  PHELPa, 

ST^  APPELLEE. 

62    70Bl 

FiLSD  Sbptembeb  20, 1898.    No.  6028. 

Appeal:  TbialDe  Novo:  Findings:  Evidbnob:  ThbSupsbmb 
CouBT,  thoagh  trying  a  case  dia  novo  on  appeal,  will  not  distorb 
the  finding  of  the  district  conrt  nnless  the  finding  and  decree 
cannot  be  reconciled  with  any  reasonable  oonstrnetion  of  the  tes- 
timony. 

Appeal  from  the  district  court  of  Col&z  oounly. 
Heard  below  before  Marshall,  J. 

E.  T.  Hodsdon,  for  appellant 

Beeae  &  Gilkeaon  and  C  0.  S(Mn,  eontriu 

Ragan,  C. 

James  Gadsden  sued  Charles  J.  Phelps  in  the  district 
court  of  Colfax  county,  and  in  his  petition  alleges,  in  sab- 
stance,  that  on  and  prior  to  March,  1891,  Phelps  was  his 
trusted  agent  and  attorney;  that  on  said  date  Phelps  came 
to  his  office  and  advised  him  that  there  was  a  piece  of  land 
*  about  to  be  sold  at  the  court  house  at  public  auction  by  the 
sheriff,  and  that  Gadsden  and  Phelps  then  entered  into  an 
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agreement,  the  snbstaDce  of  which  was  that  Gadsden  would 
furnish  Phelps  $500  in  money^  and  that  with  this  money 
Phelps  was  to  attend  the  sale^  purchase  the  real  estate  of- 
fered thereat  in  his  own  name,  have  the  sale  confirmed  and 
procure  a  sheriff's  deed  therefor,  and  then,  on  request,  he 
would  convey  said  land  to  said  Gadsden;  that  in  pur- 
suance of  the  agreement  he  furnished  Phelps  the  $500; 
that  Phelps  purchased  the  land  in  his  own  name  and  had 
the  sale  confirmed,  and  procured  a  sheriff's  deed  therefor, 
but  had  refused  on  demand  to  quitclaim  to  him,  Gadsden. 
There  was  a  prayer  that  the  defendent  might  be  decreed 
to  convey  the  premises  to  the  plaintiff,  Gadsden.  The  an- 
swer, in  effect,  was,  so  far  as  we  care  to  notice  it,  a  general 
traverse  of  all  the  allegations  of  the  petition.  The  court, 
after  hearing  all  the  evidence  in  the  case,  rendered  a  decree 
dismissing  the  cause  of  plaintiff,  and  he  brings  the  case 
here  on  appeal. 

There  is  no  question  of  law  involved  in  this  case,  and  it 
would  subserve  no  useful  purpose  to  quote  the  testimony 
introduced  on  the  trial.  We  cannot  even  say  that  had  we 
been  trying  the  case  we  would  have  reached  a  different  con- 
clusion than  that  reached  by  the  learned  judge  who  presided 
in  the  district  court  The  testimony  was  conflicting,  but 
the  finding  and  decree  of  the  district  court  was  abundantly 
sustained  by  the  evidence. 

The  supreme  court,  though  trying  de  novo  an  equity  case, 
on  appeal,  will  not  disturb  the  finding  and  decree  of  a  dis- 
trict court  unless  there  is  no  evidence  to  support  such  find- 
ing, or  unless  the  finding  and  decree  cannot  be  reconciled 
with  any  reasonable  construction  of  the  testimony.  The 
judgment  of  the  district  court  is 

Affirmed.. 

The  other  commissioners  concur. 
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FbEDEBIOK  S0KNEN8CHEXN   ET  AL.  Y.  ChARLBB   BaB- 

TEL8  ET  Ali. 

:^iLXD  Septbmbkb  20,  1893.    No.  4678. 

1.  Fraudulent  Conyeyanoes :  £ vidbnob.  Direct  proof  of  fhiiid 
can  seldom  be  obtained,  nor  is  snch  evidence  aboolntely  essfwitiet 
to  establish  the  fraadalent  parpose  of  the  parties  to  a  pretended 
transfer  of  property;  bat  each  fraud  alent  parpose  may  be  shown 
by  the  oondoct  of  the  parties,  the  details  of  the  transaction,  and 
all  the  sorroanding  oircnmstancss. 

8.  — — :  — — .  The  oTidenoe  in  the  present  case  examined,  and 
held  to  be  snfflcient  to  sustain  a  finding  that  an  alleged  transfer 
of  a  stock  of  goods  was  made  for  the  porpose  ot  hindering,  de- 
laying, and  defraading  creditors. 

a  Sufioienoy  of  Evidenoe  to  Sustain  Verdict:  Rbyibw. 
When  a  jary  has  decided  a  qaestioa  of  fiMSt  properly  sabmitted, 
and  the  trial  judge  has  overraled  a  motion  for  a  new  trial,  then. 
If  the  record  discloses  competent  cTidenoe  on  which  the  finding 
may  have  been  based,  snch  finding  cannot  be  distarbed  by  thoi 
snpreme  conrt 

4.  Fraudulent  ConveyanoeB:  Oonvbbsion:  AonoB  AoAXVsr 
Shebiff:  Justification:  Eyidbncb.  Where  a  sait  in  attach- 
ment was  brought  against  a  vendor  of  a  stock  of  goods  on  the 
ground  that  the  sale  was  fraadulently  made  to  defeat  creditors, 
a  sheriff  seized  the  goods,  judgment  was  rendered  sustaining  the 
attachment,  and  ordering  the  goods  sold.  HM^  That  the  record 
of  said  attachment  proceedings,  the  same  being  in  force,  waa 
competent  evidence  on  behalf  of  the  sheriff  in  a  suit  brought 
against  him  for  the  unlAwful  conversion  of  said  stock  of  goods, 
in  which  suit  he  pleaded  justification  under  said  at^ushment 
proceedings,  and  that  the  sale  to  plaintiffs  with  their  knowledge 
waa  fraadulently  made  to  defeat  the  creditors  of  their  Tendors. 

Error  from  the  district  ooart  of  Douglas  county.    Tried 
below  before  Doane,  J. 

J:  C.  Orawford  and  Oomn  &  McHughj  for  plaintiffii  in 
error. 

T.  M.  Franse  and  Jf.  MeLaughlin,  eontrd. 
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Rao  AN,  C. 

About  June  30, 1888,  the  defendant  Charles  Bartels  was 
the  owner  of  a  stock  of  merchandise  situate  at  West  Point, 
in  Cuminj^  county,  Nebraska,  and  on  this  date  sold  it  to 
Biiizda  Bros.,  of  the  same  place,  at  the  invoice  price  of 
$11,300.  Of  this  sum,  Brazda  Bros,  paid  Bartels,  at  the 
time  of  the  sale,  $3,000  cash,  and  gave  their  promissory 
notes  for  $8,300,  secured  by  the  personal  signatures  of 
their  friends  living  in  said  Cuming  county.  On  Saturday, 
March  2,  1889,  Brazda  Bros,  made  an  alleged  sale  and 
delivery  of  this  stock  of  goods  to  the  plaintiffs  in  error, 
for  the  alleged  consideration  of  $3,200  in  cash,  and  some 
lands  in  Boone  and  Keya  Paha  counties,  and  some  lots  in 
in  the  city  of  Oni:iha.  The  balance  of  the  purchase  price 
of  the  goo<ls  sold  to  Brazda  Bros,  remained,  at  this  time, 
unpaid  to  Btirtels.  On  Monday,  March  4,  there  were  filed 
in  the  recorder's  oflBce  of  Cuming  county  mortgages  made 
by  the  sureties  on  Brazda  Bros.'  notes,  conveying  and  in- 
cumbering most,  if  not  all,  of  the  property  of  said  sure- 
ties. A  suit  was  brought  by  Bartels  against  the  Brazda 
Bros,  and  the  sureties  who  had  signed  their  notes,  on  the 
alleged  ground  that  the  sale  of  the  stock  of  goods  from 
Brazda  Bros,  to  the  plaintiffs  in  error,  and  the  mortgages 
made  by  said  sureties  of  their  property,  were  all  fraudulent 
and  made  for  the  purpose  of  hindering,  delaying,  and  de- 
frauding Bartels  in  the  collection  of  his  debt  against  Brazda 
Bros.  An  attachment  was  issued  in  said  action,  by  virtue 
of  which  the  sheriff  of  Cuming  county  seized  the  said  stock 
of  goods.  Motions  to  discharge  the  attachment  were  over- 
ruled, judgments  rendered  against  the  Brazda  Bros,  and 
sustaining  the  attachment  and  ordering  the  goods  sold,  and 
the  proceeds  applied  on  the  judgment;  all  of  which  was 
done.  Plaintiffs  in  error  then  brought  this  suit  against 
Bartels,  Sharpe,  the  sheriff  of  Cuming  county,  Mr.  Franse 
and  Mr.  McLaughlin,  Bartels'  attorneys,  alleging  that  they 
41 
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had  unlawfully  and  wrongfully  converted  to  their  own  use 
the  said  stock  of  goods,  they  then  and  there  being  the 
property  of  the  plaintiffs  in  error. 

The  answer  of  the  defendants,  so  far  as  material  here^ 
consisted:  (1)  Of  a  general  denial ;  (2)  that  the  sale  of  the 
goods  by  Brazda  Bros,  to  the  plaintiffs  in  error  was  fraud- 
ulent and  made  with  the  intent  and  for  tlie  purpose,  on  the 
part  of  both  vendors  and  vendees,  to  hinder,  delay,  and 
defraud  the  creditors  of  the  said  Brazda  Bros.;  (3)  that 
the  defendants  took  the  stock  of  goods  under  the  writ  of 
attachment  in  a  suit  brought  in  the  district  court  of  Cum- 
ing county  by  Bartels  against  Brazda  Bros,  and  the  said 
sureties  on  their  notes. 

There  was  a  trial  to  a  jury  with  a  verdict  and  judgment 
for  the  defendants  in  error. 

The  principal  point  litigated  on  the  trial  in  the  district 
court  was,  whether  the  sale  of  the  stock  of  goods  made  by 
Bruzda  Bros,  to  plaintiffs  in  error  was  fraudulent  The 
jury,  by  its  verdict,  said  it  was,  and  the  first  error  allied 
here  is,  that  there  was  no  evidence  before  the  jury  to  sup- 
port this  finding.  Let  us  see.  The  jury  had  before  it  evi- 
dence that  Bartels  and  plaintiffs  in  error  lived  in  the  same 
town ;  were  neighbors  on  good  terms;  intimately  acquainted 
and  saw  each  other  often ;  that  plaintiffs  in  error  were  en- 
gaged '^  in  the  real  estate,  loan,  and  mercantile  brokerage 
business ; "  that  plaintiffs  in  error  negotiated  or  took  part 
in  negotiating  the  sale  of  the  stock  of  goods  in  June,  1888, 
from  Bartels  to  Brazda  Bros.;  that  the  plaintiffs  in  error 
knew  at  the  time  that  Brazda  Bros,  gave  their  notes  for 
the  larger  part  of  the  purchase  price,  which  notes  were  se- 
cured by  the  personal  signatures  of  some  men  in  Cuming 
county;  that  the  plaintiffs  in  error  knew  on  March  2,  1889, 
when  they  claimed  to  have  purchased  these  goods  of  Brazda 
Bros.,  that  Bartels'  notes  were  unpaid;  that  the  plaintiffs 
'  in  error  knew  at  said  time  that  Brazda  Bros,  were  other- 
wise largely  indebted  and  in  financial  straits ;  that  this  sale 
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was  made  without  an  invoice;  that  it  was  made  on  a  Sat- 
urday night  after  the  close  of  business;  that  it  was  made 
secretly^  the  employes  in  the  store,  when  they  left  at  8  6r 
9  o'clock  in  the  evening,  suspecting  no  change;  that  Bar- 
tels  was  in  the  store  during  the  day  and  just  before  it  closed 
in  the  eveningi  but  he  was  not  advised  of  the  sale;  that  it 
was  not  made  in  the  usual  course  of  mercantile  business; 
that  the  plaintiffs  in  error  were  not  then  engaged,  nor  did 
they  intend  to  engage,  in  mercantile  pursuits;  that  the  con- 
sideration paid  by  the  plaintiff  in  error  for  said  stock  of 
goods,  except  $3,200  in  cash,  consisted  of  some  lands  in 
Boone  and  Keya  Paha  counties,  of  a  poor  quality,  and  in- 
cumbered by  mortgages  to  about  their  value,  and  some  lots 
in  the  city  of  Omaha,  also  incumbered  to  about  the  extent 
of  their  value;  that  the  consideration  paid  for  said  goods 
was  disproportionate  to  their  value;  that  the  plaintiil's  in 
error,  on  Monday  morning,  March  4,  advertised  to  sell,  and 
did  sell,  many  of  the  goods  at  and  below  cost;  that  between 
the  closing  of  business  hours  on  Saturday  night,  March  '2, 
and  Monday  morning,  March  4,  a  large  amount  of  silk  goods 
was  removed  from  the  stock;  that  as  early  as  8  or  9  o'clock 
on  Monday  morning,  March  4,  following  the  alleged  sale 
conveyances  from  the  sureties  on  Bartels'  notes  of  their, 
property  were  placed  on  file  in  the  register's  office  in  said 
Cuming  county ;  that  these  sureties  lived,  at  the  time,  from 
twelve  to  twenty  miles  from  West  Point,  where  the  mort- 
gages were  executed,  and  that  there  was  no  railway  commu- 
nication between  West  Point  and  the  homes  of  said  sureties. 
This  is  a  synopsis  of  some  of  the  evidence  tending  to  show 
that  the  sale  from  Brazda  Bros,  to  plaintiffs  in  error  was 
fraudulent. 

On  the  other  hand  there  was  evidence  that  negotiations 
for  the  sale  of  this  stock  had  been  pending  for  some  two 
weeks  between  Brazda  Bros,  and  plaintiffs  in  error  and 
other  parties,  among  them  one  "Father  Resing;"  that  the 
cash  paid  Brazda  Bros,  by  plaintiffs  in  error  was  applied 
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on  a  debt  due  from  Brazda  Bros,  to  a  bank  in  West  Point ; 
that  the  sale  was  made  in  the  afternoon  of  Saturday ;  that 
the  value  of  the  lots  and  lauds  traded  for  the  stock,  added 
to  the  cash  paid,  equaled  or  exceeded  the  value  of  the 
goods ;  that  the  plaintiffs  in  error,  at  the  time  of  their  pur- 
chase, had  no  knowledge  of  Brazda  Bros.'  indebtedness  ex- 
cepting the  debts  to  Bartels  and  the  bank ;  that  the  most  of 
Bartels'  unpaid  notes  were  not  due  at  the  time  of  the  sale; 
that  the  plaintiffs  in  error  had  traded  lands  and  money  for 
mercantile  stocks  before;  that  Bartels  congratulated  the 
plaintiffs  in  error,  on  Monday  morning,  over  their  purchase, 
rented  them  his  store  room  for  sixty  days,  and  induced  them 
to  hire  his  son  as  a  clerk.  This  is  a  synopsis  of  some  of  the 
evidence  tending  to  show  the  good  faith  of  the  sale  from 
Brazda  Bros,  to  the  plaintiffs  in  error. 

Of  course  almost  everything  testified  to  by  one  side  was 
denied  by  the  other.  There  is  in  the  case  a  continual  con- 
flict. The  case  was  vehemently  and  persistently  tried  on 
both  sides  by  eminent  counsel,  and  from  the  record  before 
us  it  appears,  as  is  usual  in  such  cases,  one  party  claimed 
that  everything  done  was  ''as  pure  as  the  snow  on  Diana's 
lap,"  while  the  other  indicted  the  transaction  '^a  fraud  that 
smelled  to  heaven."  Whatever  may  be  the  truth,  one 
thing  is  certain  :  that  the  only  tribunal  designated  by  the 
laws  of  this  country  to  hear,  deliberate  upon,  and  decide 
such  a  dispute  as  the  one  in  this  record  is  the  one  that  did 
decide  it,  a  jury.  Not  only  did  twelve  jurymen  hear  this 
evidence,  but  a  learned,  upright,  and  impartial  judge  pre- 
sided at  this  inquiry.  He  also  heard  the  witnesses,  ob- 
served their  demeanor  on  the  stand,  and  to  him,  first,  the 
plaintiffs  in  error  alleged,  in  their  motion  for  a  new  trial, 
the  error  we  are  now  considering.  Had  he  been  of  the 
opinion  that  this  verdict  was  unsupporte<l  by  the  evidence, 
or  contrary  to  the  weight  thereof,  he  was  invested  by  law 
with  the  discretion  and  authority  to  set  it  aside.  He  was 
evidently  not  of   that  opinion,  for  he  refused  to  disturb 
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the  finding  of  the  jury.  Here,  then,  are  the  judgments  of 
thirteen  men  as  to  the  weight  of  this  evidence,  men  who 
heard  and  saw  the  witnesses.  It  was  the  special  privilege 
as  well  as  the  duty  of  at  least  twelve  of  these  men  to  weigh 
this  evidence  and  to  scrutinize  it.  This  court  cannot  weigh 
evidence  in  a  case  like  this.  For  it  to  do  so,  would  be  do- 
ing violence  to  the  spirit  if  not  the  letter  of  our  laws.  The 
laws  and  constitutions  of  nearly  all  civilizations  of  the 
nineteenth  century  forbid  the  trial  and  determination  of 
questions  of  fact  by  judges.  When  a  jury  has  decided  a 
disputed  question  of  fact,  and  the  trial  judge  has  said  by 
his  ruling  it  was  rightly  decided,  then,  if  the  record  dis- 
closes any  competent  evidence  on  which  the  finding  may 
have  been  based,  it  cannot  be  disturbed  V>y  the  supreme 
court^as  it  has  no  authority  to  scrutinize  or  weigh  evidence 
in  such  cases.  We  agree  with  the  trial  court  that  the  ver- 
dict of  the  jury  was  supported  by  the  evidence. 

On  the  trial  the  defendants  put  in  evidence  the  proceed- 
ings in  the  attachment  suit  of  Bartels  against  Brazda  Bros, 
and  their  sureties,  and  the  deeds  and  mortgages  made  by 
the  sureties  on  Monday,  March  4, 1889.  This  is  the  second 
error  alleged. 

One  of  the  defenses  of  the  defendants  was  that  the  goods 
sued  for  in  this  action  were,  in  fact^  the  property  of  Brazda* 
BroB.y  and  were  taken  by  the  defendants  in  the  attachment 
suit  of  Bartels  against  Brazda  Bros.  In  short,  this  de- 
fense was  a  justification.  The  attachment  proceedings  were 
a  part  of  the  defendants'  case  and  competent  evidence.  The 
judgment  of  the  court  sustaining  the  attachments  proved 
the  fraud  pleaded  by  the  defendants  so  far  as  Brazda  Bros, 
were  concerned ;  and  the  defendants  were  also  entitled  to 
this  evidence,  because  it  negatived  the  probable  inference 
that  might  have  arisen  in  the  minds  of  the  jury,  if  the  evi- 
dence had  been  excluded,  that  the  sheriff  and  the  other  de- 
fendants were  malicious  trespassers. 

As  to  the  mortgages  and  deeds  made  by  the  sureties  of 
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Brazda  Bros.,  the  theory  of  the  defendants  was  that  the 
making  of  these  deeds  and  mortgages  on  Sonday  or  Mon- 
day following  the  alleged  sale  on  Saturday  night  was  a 
part  of  one  transaction  or  conspiracy  participated  in  by  the 
plaintiffs  in  error  and  Brazda  Bros,  to  defraud  Bartels. 
That  these  conveyances  were  made  by  these  sureties  to  de- 
fraud Bartels,  no  one  we  tbink^  who  reads  this  evidencei 
can  doubt  These  sureties  lived  from  twelve  to  twenty 
m;les  from  the  place  where  the  sale  of  goods  occurred.  The 
record  does  not  show  that  they  were  in  town  on  the  day  of 
the  alleged  sale,  and  they  had  no  railway  communication 
with  the  town.  There  was  evidence  which  tended  to  show 
that  this  alleged  sale  was  made  late  on  Saturday  night. 
On  Monday  morning,  as  early  as  8  o'clock,  some  of  these 
sureties  filed  for  record  conveyances  of  their  property. 
They  must  have  been  advised  of  the  sale  during  Sunday- 
There  was  evidence — ^and  whether  true  or  false  was  for  the 
jury  to  decide — which  tended  to  show  that  the  sale  from 
Brazda  Bros,  to  the  plaintiffs)  in  error  was  not  made  in  good 
faith  either  on  the  part  of  Brazda  Bros,  or  the  plaintiffs  in. 
error.  Under  these  circumstances  we  cannot  say  that  the 
trial  court  erred  in  admitting  in  evidence  these  conveyances* 
They  were  so  intimately  connected  and  interwoven  with 
the  acts  of  the  parties  to  the  sale  of  the  goods,  and  followed 
BO  closely  upon  that  transaction,  as  to  be  prima  fade  a 
part  of  it.  Fraud  may  be  proved  by  circumstances  {StrauM 
o.  Kranert,  56  UK,  254),  and.  in  some  cases  can  only  be  so 
proved. 

The  next  error  assigned  is  the  giving  by  the  court,  on 
its  own  motion,  of  instruction  No.  6.  It  is  as  follows: 
^'It  is  not  necessary  that  the  testimony  should  show  actual 
knowledge  by  the  parties  of  the  fraudulept  purposes  of 
Brazda  Bros,  in  making  the  sale  of  their  stock;  but  if  the 
testimony  shows  the  existence  of  such  faxAs  and  circum- 
stances as  would  have  led  a  man  of  ordinary  sagacity  and 
prudence  to  the  knowledge  of  the  purposes  with  which 
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Brazda  Bros,  disposed  of  their  stock,  then  you  will  be 
justified  in  finding  that  the  parties  had  such  knowledge  of 
the  fraudulent  purposes  of  Brazda  Bros/' 

Plaintiffs  in  error  say  that  the  instruction  was  errone- 
ous for  the  reason  '^that  there  is  no  testimony  tending  to 
show  that  Brazda  Bros,  disposed  of  their  stock  of  goods 
with  intent  to  defraud  their  creditors,  much  less  that 
plaintiffs  in  error  knew  of  such  fraudulent  intention,  if  it 
existed."  We  think  that  there  was  evidence  which  tended 
to  show  that  the  sale  from  Brazda  Bros,  to  the  plaintiffs  in 
error  was  made  with  the  intention  on  the  part  of  both 
vendors  and  vendees  to  hinder  and  delay  the  creditors  of 
Brazda  Bros.  There  was  no  error  in  the  giving  of  this 
instruction. 

It  it  also  alleged  that  the  court  erred  in  giving  instruc- 
tions 1  to  8,  both  inclusive,  asked  by  the  defendants  in 
error.  And  this  error  is  based  on  the  contention  of  the 
plaintiffs  in  error  that  the  instructions  were  not  applicable 
to  the  evidence  in  the  case.  We  have  stated  above  the 
synopsis  of  the  testimony  bearing  upon  the  good  faith  of 
the  sale  made  by  Brazda  Bros,  to  plaintiffs  in  error.  The 
instructions  complained  of  as  not  applicable  to  this  evi- 
dence are  as  follows : 

^'  1.  If  you  find  from  the  evidence  that  the  plaintiffs  in 
this  case  acquired  their  alleged  title  to  the  goods  in  contro- 
versy by  purchase  from  Brazda  Bros.;  and  if  you  further 
find  that  the  Brazda  Bros.,  in  making  such  sale  to  the  plaint- 
iffs, intended  thereby  to  hinder,  delay,  and  defraud  their 
creditors,  and  that  the  plaintiffs  in  purchasing  the  same 
participated  in,  or  knew,  or  had  notice  of,  such  fraudulent 
intent  on  the  part  of  said  Brazda  Bros.,  before  or  at  the 
time  they  made  such  purchase,  then  you  will  be  author- 
ized to  find  that  the  plaintiffs  acquired  no  title  to  said 
goods  as  against  the  creditors  of  BrazJa  Bros. 

'^2.  An  actual  agreement  or  conspiracy  between  the 
Brazda  Bros,  and  the  plaintiffs,  that  the  latter  would  aid 
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the  former  to  defraud  their  creditors,  does  not  have  to  be 
shown.  It  is  sufficient  to  avoid  the  sale  if  the  facts  and 
circumstances  within  the  knowledge  of  the  plaintiffs  are 
such  as  fairly  induce  the  belief  that  they  either  knew  of 
the  fraudulent  purpose  of  the  Brazda  Bros.,  or,  having^ 
good  reason  to  suspect  it,  they  purposely  refused  to  make 
inquiry  and  remained  willfully  ignorant 

'^3.  The  court  instructs  the  jury  that  fraud  in  the  sale 
or  conveyance  of  property  is  a  fact  that  may  be  proved  by 
showing  the  existence  of  other  facts  and  circumstances  sur- 
rounding or  connected  with  the  transaction  tending  to 
show  a  fraudulent  intent  on  the  part  of  the  parties  to  such 
sale  or  conveyance,  or  tending  to  show  a  purpose  not  con- 
sistent with  an  honest  intent,  and  if  the  jury  believe,  from 
the  evidence  in  this  case,  as  shown  by  the  proof  of  facts 
and  circumstances,  that  Brazda  Bros,  intended  by  the  sale 
of  the  property  in  controversy  in  this  action  to  hinder, 
delay,  and  defraud  their  creditors,  and  that  the  plaintifis,  in 
purchasing  the  same,  participated  in,  or  knew,  or  had  no- 
tice of,  such  fraudulent  intent  on  the  part  of  Brazda  Bros* 
before  or  at  the  time  they  made  such  purchase,  then  in  such 
case  the  defendants  are  entitled  to  recover  in  this  action. 

'^  4.  The  court  instructs  the  jury  that  if  they  believe 
Brazda  Bros,  sold  and  conveyed  the  property  in  controversy 
to  the  plaint ifls,  and  they  further  believe  from  the  evidence 
that  Brazda  Bros,  intended  by  such  sale  to  hinder,  delay,  and 
defraud  their  creditors,  and  that  before  or  at  the  time  the 
plaintiffs  made  such  purchase  they  had  knowledge  or  notice 
of  such  fraudulent  purpose  of  Brazda  Bros.,  or  before  or 
at  the  time  of  such  purchase  the  plaintiffs  had  knowledge 
of  such  facts  and  circumstances  as  would  have  aroused  the 
suspicion  of  and  put  a  reasonably  prudent  man  upon  in- 
quiry, which  inquiry,  if  pursued,  would  have  led  to  knowl- 
edge or  notice  of  such  fraudulent  intent  on  the  part  of 
Brazda  Bros.,  then,  in  such  case,  plaintiffs  cannot  recover 
m  this  action,  and  they  will  find  for  the  defendants. 
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**5.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  Brazda  Bros,  sold  and  conveyed  to 
plaintiffs  the  property  in  controversy^  and  that  in  said  sale 
it  was  the  intent  of  Brazda  Bros,  to  hinder^  delay,  and  de* 
fraud  their  creditors,  and  tliat  plaintiffs  participated  in  such 
fraudulent  purpose,  or  had  knowledge  or  notice  of  the  same 
before  or  at  the  time  of  the  purchase,  then  and  in  that  case 
plaintiffs  take  no  title  to  property  so  purchased  as  against 
the  creditors  of  Brazda  Bros.,  though  the  jury  may  believe 
from  the  evidence  that  they  paid  full  value  therefor,  and 
in  such  case  the  jury  will  find  for  the  defendants. 

''6.  A  full  consideration  paid  in  cash  will  not  protect  a 
purchaser  who  had  notice,  actual  or  constructive,  that  the 
vendor  was  selling  to  hinder,  delay,  or  defraud  his  credit- 
ors. It  is  not  enough  that  a  vendee  is  a  purchaser  for 
value;  he  must  be  an  innocent  purchaser. 

^'7.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  Brazda  Bros,  were  insolvent,  or  were 
largely  indebted,  and  that  they  were  being  pressed  by  cred- 
itors for  payment  of  their  respective  claims,  and  that  while 
80  indebted  they  made  sale  of  all  their  property  to  plaint-* 
iffg,  and  that  sucli  sale  had  the  effect  to  defeat  the  creditors 
of  Brazda  Bros,  in  the  collection  of  their  debts,  and  that 
such  indebtedness  of  Brazda  Bros,  was  known  to  plaintiff^ 
before  purchasing  the  property,  then  these  facts,  if  shown 
in  the  evidence,  are  circumstances  to  be  considered  by  the 
jury  as  showing  a  fraudulent  intent  in  the  sale  of  such 
property. 

'^8.  The  court  instructs  the  jury  that  fraud  in  the  sale 
and  conveyance  of  property  is  often  diflScult  to  detect  and 
hard  to  prove,  and  for  this  reason  the  law  permits  fraud- 
ulent purpose  and  intent  to  be  showa  by  proof  of  the  ex- 
istence of  other  facts  and  circumstances,  surrounding  or 
connected  with  the  fraudulent  act,  that  tend  to  show  a  dis- 
honest purpose;  and  in  this  case,  if  the  jury  believe  from 
the  evidence  that  the  plaintiffs  were  not  merchants  or  deal- 
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era  in  the  character  of  goods  in  controversy,  and  that  they 
purchased  all  the  property  in  controversy  from  the  Brazda 
Bros,  at  and  for  a  price  less  than  its  real  value;  that  prior 
to  said  purchase  no  invoice  df  said  property  had  been  taken 
whereby  the  quantity  and  value  of  the  same  could  be  as- 
certained; that  at  the  time  of  such  purchase  Brazda  Bros, 
were  insolvent  and  largely  indebted;  that  the  remainder  of 
the  property  of  the  Brazda  Bros,  and  the  separate  property 
of  Anton  Brazda  and  Dominik  Brazda,  who  composed 
said  firm,  were  so  incumbered  as  not  to  be  available  for  the 
payment  of  their  creditors;  that  such  sale  would  have  the 
effect  to  hinder,  delay,  or  defeat  the  creditors  of  said 
Brazda  Bros,  in  the  collection  of  their  debts;  that  plaint* 
iffi  knew  of  such  indebtedness  of  Brazda  Bros.,  or  could 
have  known  it  by  ordinary  inquiry;  that  said  sale  was  se- 
cretly and  hurriedly  made  and  consummated  in  the  night- 
time; that  immediately  after  the  plaintiffs  came  into  pos- 
session of  said  stock  of  goods  they  proceeded  to  advertise 
and  sell  said  goods  at  cost  and  less  than  costs,  and  did  sell 
a  large  amount  of  said  goods  at  original  costs  and  at  less 
than  original  cost  price,  and  continued  to  do  so  until 
stopped  by  the  service  of  a  writ  of  attachment  upon  them 
at  suit  of  the  defendants  in  this  action;  that  the  plaintifis 
did  not  intend  to  sell  said  goods  and  run  a  mercantile  busi- 
ness after  the  manner  and  custom  of  merchants,  but  ex- 
pected to  make  money  out  of  the  goods  by  closing  out  the 
entire  stock  at  cost  and  less  than  costs,  at  private  sale  or 
by  auction;  then  these  and  similar  facts  and  circumstances, 
if  shown  in  evidence  to  the  jury,  are  to  be  considered  by 
them  in  determining  whether  the  sale  of  the  property  in 
controversy  by  Brazda  Bros,  was  fraudulent  or  not." 

These  instructions  were  applicable  to  the  evidence  before 
the  jury.  That  they  stated  the  law  correctly,  see  the  fol- 
lowing authorities:  OoUober  v.  Martin^  33  Kan.,  262; 
Strauss  V,  Kanert^  66  111.,  254;  PurkUt  v.  Polack,  17  Cal., 
327 ;  Holcombe  v.  Ehi-mantravi,  49  N.  W.  Rep.  [Minn.], 


Vol.  37]      SEPTEMBER  TERM,  1893.  603 


Sonnenscheln  t.  Bartels. 


191 ;  Beds  v.  Flynn,  28  Neb.,  675 ;  TooOe  v.  Dunn,  6  Id., 
93;  Knower  v.  Oaddea  Clothing  Co.,  57  Conn.,  202;  BoU- 
man  v»  Luaxs,  22  Neb.,  796 ;  Blum  v.  Simpson,  71  Tex., 
628;  Cox  v.  OoXj  39  Kern.,  121. 

The  plaintiffs  in  error,  in  their  motion  for  a  new  trial, 
assigned,  as  one  of  the  reasons  therefor,  misconduct  of  the 
jury  and  the  defendants.  It  is  here  claimed  that  the  evi- 
dence used  on  the  hearing  of  the  motion  for  a  new  trial 
<' showed  that  some  of  the  jurors  were  tampered  with  dur- 
ing the  trial,  being  treated  with  whiskey  and  cigars  by 
some  of  the  defendants.'^  We  cannot  agree  to  the  conclu- 
sion deduced  by  the  eminent  counsel  from  the  facts  stated 
in  the' affidavits.  We  are  of  the  opinion  that  these  affida- 
vits failed  to  show  that  any  juryman  was  tampered  with 
by  any  one,  and  they  fail  to  show  that  any  juryman  was 
treated  with  whiskey  or  other  drink  or  cigars  by  any  of 
the  defendants  or  their  counsel.  Nor  do  these  affidavits 
show  any  such  misconduct  on  the  part  of  the  defendants 
or  any  of  them,  or  of  their  counsel,  as  would  have  justified 
ihe  setting  aside  of  this  verdict.  ''Upon  a  motion  to  set 
aside  the  verdict  of  a  jury  in  which  questions  of  fact 
are  involved,  the  court  hearing  the  motion  becomes  the 
judge  of  such  questions  of  fact,  and  his  decision  thereon 
must  be  final,  unless  clearly  and  manifestly  wrong.''  {Sang 
V.  BeerSy  20  Neb.,  365.)  The  judgment  of  the  district 
court  was  right,  and  is  in  all  things 

Affirmed. 
The  other  commissioners  concur. 
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E.  B.  Wilbur,  appellee,  v.  Lottis  Jeep,  appellaht. 

Filed  Bbptbmbbb  20, 1883.    Na  4837. 

1.  Kegotiable  Inatruments:  Ikdobsxb:  Pubchase  After 
Maturity:  Set*Off.  Any  Mt-off  to  a  promissory  note  which 
would  have  been  good  between  original  parties  may  be  pleaded 
against  an  indorsee  who  aoqaires  it  after  matarity,  as  he  takes  it 
sabjeot  to  a^y  set-oflf  which  the  maker  had  against  any  prior 
holder. 


:  Action  bt  Indorsee  After  ICatueitt:  Set-Off.    In 

a  sn it  on  a  note  by  the  indorsee  thereof  after  dae,  against  the 
maker,  the  latter  may  set  off  a  past  due  note  owned  hj  him, 
made  by  others,  and  on  which  the  plaintiff's  assignor  is  liable 
to  the  defendant  as  indorser,  such  makers  and  indorser  being  in- 
soWent 


3.  :  :  .  In  a  suit  on  a  note  by  the  indorsee  thereof 

alter  dae,  against  the  maker,  the  latter  may  set  off  a  judgment 
owned  by  him  against  the  plaintiff's  assignor  and  othem,  such 
Judgment  debtors  being  insolvent 

Appeal  from  the  district  court  of  Dakota  countj.  Heard 
below  before  Nobbis,  J. 

22.  B.  Daley ^  for  appellant 

Jay  &  Beck,  oontrd, 

Ragan,  C. 

The  appellant,  on  November  1, 1886,  executed  to  one  F. 
Smith  a  negotiable  note,  due  November  1,  1888,  and  se- 
cured by  a  real  estate  mortgage.  This  note  was  purcliased 
from  Smith  by  appellant  for  a  valuable  consideration  in 
June,  1890,  after  its  maturity,  and  this  is  a  suit  in  equity 
for  an  accounting  of  the  amount  due  on  said  note  and  to 
foreclose  the  mortgage  given  to  secure  the  same.  Appel- 
lanty  on  the  I7th  day  of  October,  1889,  and  before  appel- 
lee became  the  owner  of  the  note  sued  on,  purchased  of 
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said  F.  Smith  six  notes  of  $110  each,  owned  by  him  and 
executed  by  Arnsdorf  &  Leader,  copartners,  and  one  Fred 
Parent  These  notes  were  duly  indorsed  by  Smith  to  ap- 
pellant. At  their  maturity,  appellant  sued  the  makers  and 
Smith,  the  indorser  of  said  notes,  in  the  county  court  of 
Dakota  county  and  obtained  judgments  against  them.  No 
execution  was  ever  issued  on  said  judgments.  No  stay  of 
execution  or  appeal  was  taken,  and  the  greater  part,  if  not 
all,  of  said  judgments  remained,  at  the  date  of  the  trial  of 
thb  case,  unpaid.  To  the  petition  filed  in  this  suit  by  the 
appellee  the  appellant  pleaded  the  judgments  of  the  county 
court  as  a  set-off,  alleging  the  insolvency  of  each  of  the 
judgment  debtors  at  all  times  since  the  recovery  of  the 
judgments  in  the  county  court.  The  district  court,  by  its 
decree,  denied  the  set-off  pleaded  by  appellant  Jeep,  and 
that  is  the  ruling  complained  of  here  on  this  appeal. 

There  is  no  serious  contention  as  to  the  appellee's  own- 
ership of  the  note.  It  is  not  claimed  by  the  ap|)ellee  that 
he  purchased  it  before  maturity.  On  the  contrary,  he  ex- 
pressly admits  that  he  purchased  it  after  it  was  due.  This 
being  true,  appellee  held  the  note  subject  to  any  set-off  or 
other  defense  of  Jeep's  allowed  by  law.  (Sec.  31,  Code  of 
Civil  Procedure.)  Set-off  was  not  allowed  at  common 
law,  but  under  our  Code  any  set-off  to  the  note  which  Jeep 
could  have  pleaded  against  Smith,  had  he  sued  the  note,  may 
be  pleaded  against  Wilbur,  the  indorsee  thereof,  after  ma- 
turity. {Davis  V.  Ndigh,  7  Neb.,  78.) 

Section  104,  Code  of  Civil  Procedure,  provides :  "Aset-off 
can  only  be  pleaded  in  an  action  founded  on  contract,  and 
must  be  a  cause  of  action  arising  upon  contract,  or  ascer- 
tained by  the  decision  of  a  court."  Wilbur's  action  is 
founded  on  contract,  and  the  set-off  pleaded  by  Jeep  not 
only  arose  upon  contract,  but  had  been  ascertained  by  the 
judgment  of'  a  court. 

Section  106,  Code  of  Civil  Procedure,  provides :  "  When 
cross-demands  have  existed  between  persons  under  such  dr- 
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cumstaDces  that  if  one  had  brought  an  action  against  the 
other  a  counter-claim  or  set-off  could  have  been  set  up^ 
neither  can  be  deprived  of  the  benefit  thereof  by  the  as- 
signment or  death  of  the  other,  but  the  two  demands  must 
be  deemed  compensated  so  far  as  they  equal  each  other." 

In  Simpion  v.  Jennings^  15  Neb.,  671,  it  is  said:  ^'A 
claim  on  the  part  of  a  defendant,  which  he  will  be  entitled 
to  set  off  against  the  claim  of  a  plaintiff  against  him, 
must  be  one  upon  which  he  could,  at  the  date  of  the  com- 
mencement of  the  suit,  have  maintained  an  action  on  his 
part  against  the  plaintiff."  Jeep,  at  the  time  this  suit  waa- 
oommenced,  could  have  sued  Smith  on  the  judgments  of  the 
county  court.  (2  Black,  Judgments,  sec  958,  and  cases 
there  cited.)  Jeep  then,  at  the  commencement  of  this  action, 
held  a  claim  against  Smith  on  which  he  could  have  main- 
tained an  action  against  him.  It  follows  that  the  set-off 
pleaded  by  Jeep  came  within  both  the  letter  and  spirit  of 
the  Code  and  within  the  construction  placed  thereon  by  thia 
court  But  the  record  before  us  discloses  the  fact  that  all 
of  the  defendants  to  the  judgments  pleaded  by  Jeep  were  in- 
solvent, and  had  been  since  and  before  the  rendition  of  the 
judgments.  This  fact  invested  the  court,  sitting  as  it  was 
in  equity,  with  power  to  set  off  the  judgments  of  the  ap- 
pellant Jeep  against  the  claim  of  the  appellee  Wilbur,  even 
if  the  appellant's  case  had  not  been  provided  for  by  statute. 
{Spear  v.  Dey,  6  Wis.,  193;  Pond  v.  Smith,  4  Conn.,  297; 
Thrall  V.  Omaha  Hotel  Co.,  5  Neb.,  295.) 

One  of  the  points  made  by  the  appellee  here  is,  that 
Jeep's  judgments,  being  against  the  copartnership  of  Arns- 
dorf  &  Leader,  and  against  Parent  as  well  as  Smith,  could 
not  be  made  a  set-off  to  a  claim  against  Jeep  only;  that  is, 
that  the  demands  were  not  mutual  and  between  the  same 
parties.  Doubtless  this  is  the  rule  in  some  states,  bnt  it  is 
not  supported  by  the  weight  of  modern  author*ity.  In  flfe- 
Ugjnann  v.  Heller  Bros.  Clothing  Co.^  69  Wis.,  410,  it  was 
expressly  ruled :  ''  A  judgment  against  an  insolvent  firn^ 


YoL.  37]       SEPTEMBER  TERM,  1893.  607 


WUbor  T.  Jeepi 


IS  a  good,  equitable  set-off  to  a  debt  due  to  one  of  the  part- 
ners from  the  judgment  creditor/' 

Another  oontention  of  the  appellee  is,  that  Jeep's  right 
of  set-off  was  lost  by  a  merger  of  the  notes  in  the  judgments. 
In  Baker  v.  Kinaey,  41  O.  St.,  403,  Baker,  on  April  1, 1873, 
gave  his  note  to  Blystone.  On  the  same  day,  Rummell,  as 
principal,  and  Bly stone,  as  surety,  gave  their  note  to  Baker, 
who  reduced  it  in  due  time  to  judgment  Kinsey,  as  Bly- 
stone's  indorsee,  after  due,  sued  Baker  on  the  note  given  by 
him  to  Bly stone.  Baker  pleaded  in  defense  his  judgment 
against  Rummell  and  Blystone,  their  insolvency  at  the  date 
of  and  since  the  transfer  of  the  note  to  Kinsey,  and  that 
his  judgment  was  unpaid.  The  case  went  up  on  exception 
to  the  instructions  of  the  trial  court  to  the  jury,  and  the  su- 
preme court  ruled :  1.  That  the  jury  should  have  been 
instructed,  if  they  found  the  judgment  debtors  of  Baker  in- 
solvent, as  pleaded,  to  set  off  Baker's  judgment  against 
Kinsey 's  claim;  2.  That  the  merger  of  Baker's  notes  into 
judgment  did  not  preclude  him  from  resorting  to  the  origi- 
nal demand  for  the  purpose  of  enabling  him  to  assert  the 
set-off.  The  facts  in  that  case  are  substantially  the  same 
as  in  the  case  at  bar,  and  the  decision  announced  in  the 
Ohio  case  is  decisive  of  this  appeal. 

This  action  is  to  be  tried  and  determined  in  all  respects 
as  if  it  had  been  brought  by  Smith  himself.  It  appears 
from  the  record  that  at  the  time  of  the  trial  Jeep  was  in 
danger  of  and  would  probably  lose  the  entire  debt  owing  him 
by  Smith  and  others ;  yet  by  the  decree  of  the  court  Jeep  is 
compelled  to  pay  a  debt  due  from  him  to  Smith,  who  is 
insolvent.  The  injustice  of  this  is  manifest  We  cannot 
render  a  decree  in  this  court,  as  we  are  not  able  to  ascer- 
tain from  the  record  just  what  amount  is  due  to  Jeep  on 
his  judgments.  The  decree  appealed  from  is  reversed  and 
the  cause  remanded  to  the  district  court  with  instructions 
to  it  to  ascertain  the  amount  due  and  unpaid  on  the  judg- 
ments held  by  Jeep  against  Smith  and  others,  and  to  set 
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off  that  amount  against  the  claim  held  hj  Wilber  against 
Jeep. 

JUDQKENT  AOOOBDINGIiT, 


The  other  commiasionen  oonour. 


'97    flOBi 
55    Ml  I 

137    6061 
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E.  A.  MoBLiNG  y.  H.  M.  Bbonsov  et  au 

FlUED  SSPTBMBKB  90,  1893.    No.  4593. 

Vegotiable  Inatnunents:  Installmkntb  Dub  ov  Diffebsht 
Datbb:  Option  of  Holdxb  to  Dbolabs  Debt  to  bb  Dub  of 
Dkfault:  Notice  to  Makbb.  A  promiflaory  note  payable  in 
installmenta,  the  oonaideration  of  which  was  the  procaring  of  a 
loan  for  the  maker  by  the  payees,  contained  a  proTision  that  if 
default  should  be  made  in  the  payment  of  any  installment  when 
due,  the  whole  note  should  beeome  doe  at  the  opUon  of  the 
holder.  Held^  First,  that  the  failure  to  pay  any  installment 
rendered  the  whole  note  due  at  the  election  of  the  holder;  Sec- 
ond, that  in  the  absence  of  a  showing  of  fraud,  want  of  consid- 
eration, or  illegality  in  the  contract,  a  court  of  equity  would 
enforce  the  contract  as  made  by  the  parties;  Third,  that  the 
holder  was  under  no  legal  obligation  to  notify  the  maker  that 
by  reason  of  the  default  he  had  elected  to  declare  the  whole 
note  due;  Fourth,  that  the  court  would  not,  on  motion  of  a 
stranger,  in  default  of  an  appearance  by  the  maker  and  a  plea 
of  usury  by  him,  add  the  amount  of  the  oommiasion  note  to  the 
interest  on  the  loan  for  ilTe  years  in  order  to  taint  the  transact 
tion  with  usury. 

Error  from  the  distriot  court  of  Boone  countj*     Tried 
below  before  Tiffany,  J. 

Charles  Biley  and  Soper^  Atten  &  MorUng,  for  plaintiff 
in  error. 


J,  A,  Price,  contra. 
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William  S.  Brown  employed  Ormsby  Bros.  &  Co.  to 
procure  a  loan  of  $700  for  him,  to  be  secured  by  a  first 
mortgage  on  his  real  estate  in  Boone  county,  Nebraska, 
the  loan  to  draw  interest  at  the  rate  of  seven  per  cent  per 
annum,  payable  semi-annually,  which  they  did.  To  pay 
them  for  their  services,  or  commission  for  securing  this 
loan,  Brown  executed  and  delivered  to  them  his  note  for 
$76.15,  payable  in  installments,  the  first  installment  due 
June  1,  1886,  and  one  other  installment  each  six  months 
thereafter;  each  of  said  installments  to  draw  interest  at 
the  rate  of  ten  per  cent  per  annum  after  maturity.  The 
note  contained  a  provision  that  if  any  installment  should 
not  be  paid  when  due,  it  should  cause  the  whole  amount 
of  the  note  to  become  due  at  the  option  of  the  holder 
thereof.  The  amount  of  this  note  was  arrived  at  by  com- 
puting two  per  cent  on  this  loan  for  the  five  years  it 
had  to  run.  To  secure  the  payment  of  the  note  Brown 
and  his  wife  executed  a  mortgage  to  Ormsby  Bros.  &  Co. 
on  the  same  real  estate  which  secured  the  loan  they  pro- 
cured for  him.  This  commission  note,  and  mortgage  se- 
curing the  same,  were  afterwards  sold  to  the  plaintiff  in  er- 
ror in  this  case,  who  brought  this  suit  in  the  district  court 
of  Boone  county  to  foreclose  the  mortgage.  At  the  time 
the  suit  was  brought  Brown  had  paid  two  of  the  install- 
ments^ seven  of  the  installments  were  past  due  and  unpaid, 
and  two  of  the  installments  had  not  then  matured.  Due 
service  was  made  upon  Brown  and  his  wife,  but  they  made 
no  appearance  and  were  defaulted.  The  other  defendants 
in  error  were  made  parties  because  they  held  third  liens 
upon  this  property. 

The  plaintiff  in  error,  in  his  petition,  after  setting  up 

the  giving  of  the  note  and  mortgage  to  secure  the  same, 

and  the  assignment  to  him,  set  out  the  fact  that  Brown  had 

made  default  in  the  payment  of  seven  of  the  installments, 
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and  that  he,  the  plaintiff  in  error,  for  that  reason,  elected 
to  declare  the  whole  debt  due.  He  prayed  for  an  account- 
ing of  the  amount  due  him,  and  for  a  decree  of  foreclosure. 
The  court  made  a  findincr  of  the  facts  as  above  stated  and 
rendered  a  decree  for  the  installments  that  were  due  at  that 
date,  but  refused  to  allow  the  whole  note  to  be  declared  due, 
and  expressly  found  and  adjudged  that  one  installment  of 
$7  would  not  mature  until  December,  1890,  and  another 
installment  would  not  mature  until  the  first  day  of  June^ 
1891.  To  these  findings  and  decree  the  plaintiff  in  error 
excepted.  A  motion  for  a  new  trial  was  filed,  and  afler 
the  overruling  of  the  same  by  the  trial  court,  the  plaintiff 
below  brings  the  case  here. 

With  counsel  for  plaintiff  in  error  we  say:  It  is  difficult 
to  understand  on  what  principle  the  express  and  positive 
contract  was  disregarded  by  the  court  below.  If  Ormsby 
Bros.  &  Co.  had  sold  Brown  a  wagon  for  $76.15  and  had 
taken  a  note  for  the  price,  such  as  tliat  in  suit,  and  Brown 
had  made  default,  what  reason  could  there  possibly  be  for 
relieving  Brown  from  the  effect  of  his  contract?  If  they 
had  rendered  Brown  services  as  a  farm  hand  or  physician, 
or  an  attorney,  of  the  value  of  $76.15,  and  had  taken  hi» 
note  therefor,  payable  in  installments,  why  should  they  not 
be  permitted  to  enforce  the  contract  according  to  its  terms ?^ 
Here  Ormsby  Bros.  &  Co.,  procured  a  capitalist  to  make 
the  loan  to  Brown,  and  he  agreed  that  the  value  of  their 
services  was  equal  to  two  per  cent  of  the  amount  of  the 
loan  for  each  year  it  had  to  run,  and  to  pay  for  these  serv- 
ices he  gave  Ormsby  Bros.  &  Co.  this  note.  On  what 
principle,  then,  can  this  court  say  that  one  of  the  conditions 
of  the  written  contract  is  a  nullity,  or  is  not  enforcible,  and 
hold  that  although  Brown  has  made  voluntary  default,  yet 
the  consequences,  solemnly  agreed  to  in  writing  by  him, 
shall  not  be  permitted  to  follow.  This  provision,  in  the 
absence  of  a  showing  of  fraud,  want  of  consideration,  or 
illegality  in  the  transaction,  is  a  valid  provision.     There  i» 
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in  this  record  no  pleading  or  evidence  of  any  fraud,  want 
of  consideration,  or  illegality  in  the  transaction  whatever. 
In  fact,  Brown  does  not  appear  in  the  case.  The  objection 
made  in  the  court  below  to  enforcing  the  contract  as  made 
came  from  a  stranger.  There  being  no  fraud,  or  illegality^ 
or  want  or  failure  of  consideration  for  the  contract,  the 
courts  cannot  relieve  Brown  from  the  consequences  of  his 
default  Courts  can  only  enforce  a  contract  as  made. 
They  do  not  sit  to  make  contracts  for  parties  or  relieve 
them  of  the  consequences  of  a  breach  of  their  agreements. 
It  is  not  for  us  to  inquire  into  the  purposes  of  the  parties 
in  introducing  a  condition  into  the  note,  or  to  express  the 
opinion  that  in  this  respect  the  contract  was  a  harsh  or  un- 
fair one.  All  we  can  say  is,  that  the  parties  voluntarily 
entered  into  the  contract,  and  they  are  bound  by  it,  and 
must  submit  to  the  consequences  provided  for  in  case  of  its 
breach.  {Owens  v.  Butler  County,  40  la.,  192;  Patton  v. 
Bond,  60  Id.,  508.) 

In  WhUcher  v.  Webb,  44  Cal.,  127,  it  is  said:  "If  a 
promissory  note,  payable  at  a  future  day,  provides  for  the 
payment  of  interest  quarterly,  and  that  if  default  be  made 
in  the  payment  of  the  interest  quarterly  that  the  whole 
note  shall  immediately  become  due  at  the  option  of  the 
holder,  a  failure  to  pay  the  interest  makes  the  principal 
due,  and  a  court  of  equity  will  not  relieve  against  the  en- 
forcement of  a  contract  as  made.''  The  principle  of  that 
case  is  like  the  one  at  bar.  The  promise  of  Brown  to  pay 
this  note  in  installments  was  absolute,  and  a  failure  on  his 
part  led  it  wholly  optional  with  the  holder  to  declare  the 
entire  debt  due,  and  Brown  was  not  entitled  to  notice  in 
advance  that,  if  he  failed  to  pay  any  installment,  the  holder 
would  insist  upon  his  right  to  the  whole  debt. 

Courts  of  equity  will  sometimes  interfere  to  relieve  a 
party  who  has  been  betrayed  by  the  unconscionable  or 
illegal  or  fraudulent  conduct  of  another,  but  this  case  is 
not  such  an  one.     The  contract  is  fair  in  its  terms.    There 
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b  nothiDg  oontrary  to  equity  or  good  conscience  in  it.  It 
surely  cannot  be  said  to  be  against  conscience  that  one 
should  be  held  to  the  performance  of  his  contract  fiiirly 
made.  The  fact  that  the  note  in  suit  was  given  for  com- 
.missions  for  procuring  a  loan  afforded  no  reason  whatever, 
so  far  as  the  evidence  in  this  record  shows,  for  the  refusal 
of  the  court  to  enforce  it.  The  amount  of  the  note,  added 
to  the  five  years'  interest  on  the  loan  procured,  would  not 
taint  the  transaction  with  usury;  and  if  it  did,  in  the  ab- 
sence of  any  appearance  by  the  maker  of  the  note  and  m 
plea  of  usury  by  him,  this  court  would  not,  on  motion  of 
a  stranger,  adopt  such  construction  to  relieve  the  maker 
from  the  consequences  of  his  contract  It  follows  fixHn 
the  foregoing  that  the  court  erred  in  not  rendering  the  de- 
cree for  the  full  amount  of  the  note  sued  on.  The  judg- 
ment of  the  district  court  is  reversed  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 

Revebsed  and  remanded. 

The  other  commissioners  concur. 


97  612  Sabah  a.  Latta  v.  Conrad  Visel  etf  au 

66    479 

Filed  Skptkmbeb  20,  1893.    Na  6113. 

Imiafflclenoy  of  Evidence  to  Support  Verdict  in  Aotion 
on  Bond :  Reyikw.  There  is  no  qaeotion  of  law  ioTolTed  in 
this  case,  and  as  the  verdict  of  the  jnry  is  wholly  unsupported 
by  the  evidence,  the  judgment  rendered  thereon  is  reTersed. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J, 

Adams  &  Scoit^  for  plaintiff  in  error. 

Harwood,  Ames  &  Kelly  and  TF.  X.  Oundiff^  oonfro. 
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Sarali  A.  Latta  sued  Conrad  Visel,  as  principal,  Joseph 
C.  McBride,  J.  O.  Carter,  and  Karl  Schmitt,  as  sureties, 
on  a  bond  alleged  to  have  been  executed  by  them.  The  sub- 
stance of  the  petition  filed  in  the  district  court  is  that  on 
the  8th  day  of  September,  1888,  the  plaintiff  was  engaged 
in  the  building  of  the  '^  Latta  Block,''  in  Lincoln,  Nebraska, 
and  on  said  date  she  entered  into  a  written  contract  with 
Visel  in  and  by  which  he  agreed  to  furnish  all  labor  neces- 
sary for  the  cutting  of  stone  for  the  front  of  said  building 
and  delivering  the  same  at  said  building;  and  that  to  secure 
the  faithful  performance  of  said  contract,  Vi9el,  as  princi- 
pal, and  the  other  defendants,  as  sureties,  entered  into  a 
bond  conditioned  that  Visel  should  faithfully  perform  the 
contract,  one  clause  of  which  was  that  he  would  protect 
the  said  Latta  and  her  property  from  mechanics'  liens  for 
labor  performed  in  the  cutting  and  delivering  of  said  stone; 
that  Visel  had  violated  said  contract  and  plaintiff  had  been 
compelled  to  pay  and  had  paid  for  labor  and  materials' 
furnished  for  the  front  of  said  building  the  sum  of 
$535.47.  The  second  cause  of  action  in  the  petition  was 
that  Visel  had  neglected  and  failed  to  complete  the  work 
by  October  1, 1888,  as  provided  in  the  contract,  and  that  by 
reason  thereof  the  plaintiff  had  lost  six  months'  rent  of 
said  building. 

The  defendants,  sureties  on  the  bond,  filed  an  answer 
consisting  of  a  general  denial. 

Visel  filed  an  answer  admitting  the  execution  of  the 
contract  and  denied  all  the  other  averments  in  the  petition. 
He  also  alleged  that  his  failure  to  complete  the  building 
by  October  1,  1888,  was  not  his  fault,  but  was  owing  to 
the  failure  of  the  plaintiff  to  furnish  him  stone  to  be  cut; 
and  that  the  stone  furnished  him  was  of  a  different  quality 
from  that  provided  in  the  contract,  and  required  more  time 
and  labor  for  its  cutting  than  that  provided  by  the  con- 
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tract.  Another  defense  set  up  by  him  was  that  the  causes 
of  action  in  plaintiff's  petition  had  already  been  adjudi- 
cated in  another  suit  between  him  and  the  plaintiff.  He 
filed  also  a  counter-claim  for  extra  work  which  he  had  been 
compelled  to  perform  in  the  cutting  of  said  stone,  in  the 
amount  of  $713.66.  Another  counter-claim  was  that  by 
i-eason  of  the  failure  of  the  plaintiff  to  furnish  him  stone  as 
she  should  have  done  under  the  contract,  he  was  unable  to 
work  himself,  or  to  keep  his  men  at  work,  and  lost  seventy- 
five  days  of  time;  that  he  had  in  his  employ  from  ten  to 
sixteeif  skilled  workmen,  especially  employed  for  this  work, 
and  that  he  was  damaged  by  the  loss  of  time  in  the  sum  of 
$500.  Another  cause  of  action  in  his  counter-claim  was 
that  he  had  been  damaged  $1,500  by  reason  of  the  plaintiff 
furnishing  him  a  different  kind  of  stone  for  cutting  ihan 
that  provided  in  the  contract. 

To  this  answer  the  plaintiff  filed  a  reply,  in  which  she 
denied  all  the  allegations  of  new  matter  in  the  answer,  and 
pleaded  that  the  counter-claim  of  Visel  for  extra  work  had 
been  adjudicated  in  a  former  suit  between  the  parties. 

The  jury  found  a  verdict  in  favor  of  the  sureties  on  the 
bond,  and  also  a  verdict  in  favor  of  Visel  and  against  the 
plaintiff  for  $464.60.  They  made  special  findings,  which 
will  be  noticed  hereafter. 

A  motion  for  a  new  trial  was  overruled  and  a  judgment 
rendered  for  Visel  against  the  plaintiff  on  the  general  ver- 
dict, and  plaintiff  brings  the  case  here  on  error,  alleging, 
in  substance,  that  the  verdict  of  the  jury  and  the  judgment 
of  the  court  are  contrary  to  the  law  and  the  evidence  of  the 
case. 

We  will  first  dispose  of  the  case  so  fiur  as  the  sureties 
are  concerned.  The  question  of  the  execution  of  the  bond 
was  squarely  in  issue,  and  the  overwhelming  testimony  is, 
that  while  the  bond  was  actually  executed  and  delivered, 
it  was  to  secure  ViseFs  faithful  performance  of  another 
contract  entered  into  between  him  and  the  plaintiff  and  not 
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the  one  in  suit,  and  by  some  means  was  detached  from  the 
other  contract  and  attached  to  this  one.  The  finding  of 
the  jnry,  therefore,  in  favor  of  the  sureties  on  this  bond 
was  right ;  but  for  some  reason  no  judgment  was  rendered 
in  favor  of  the  sureties  on  this  finding. 

We  will  now  dispose  of  the  plea  set  up  by  Visel  in  his 
answer,  that  the  causes  of  action  set  out  in  plaintiff's  peti- 
tion had  already  been  adjudicated  in  a  former  suit  between 
the  parties.  It  appears  from  the  record  that  in  December, 
1888^  and  early  in  the  year  1889,  Visel  filed  mechanics' 
liens  against  the  property  of  plaintiff.  One  of  these  liens 
is  in  the  record,  and  was  for  extra  labor  in  cutting  '^rubble 
43tone  instead  of  dimension  stone"  as  provided  in  the  con- 
tract, and  was  filed  for  $713.66.  The  record  does  not  dis- 
close the  other  lien.  However,  there  is  enough  in  the  rec- 
ord to  show  that  it  was  filed  for  money  claimed  by  Visel 
to  be  due  him  from  Latta  for  labor  performed  in  and  about 
the  front  of  this  building  under  the  contract  of  Septem- 
ber 8.  Latta  filed  a  bill  in  equity  in  the  district  court  of 
Lancaster  county  against  Visel,  setting  out  the  making  of 
this  contract  of  September  8 ;  setting  out  that  she  had  fully 
paid  Visel  the  full  consideration  of  said  contract,  and  that 
she  had  overpaid  him,  and  that  notwithstanding  this  he 
had  filed  against  her  property  the  liens  above  mentioned, 
-claiming  there  were  due  him  from  her  large  sums  of  money 
under  this  contract.  She  alleged  in  this  bill  that  there 
was  nothing  due  him;  that  she  had,  in  fact,  overpaid  him; 
that  the  liens  were  clouds  upon  her  title  and  asked  to  have 
them  canceled.  Visel  answered  this  bill  in  equity,  resist- 
ingt  he  cancelation  of  the  liens  and  alleging  substantially 
the  same  thing  that  he  has  alleged  in  his  answer  here,  ex- 
•cept  that  there  was  no  counter-claim  in  that  answer  for  loss 
of  time.  The  court,  after  a  hearing  in  that  case,  found 
'^  against  the  defendant  on  the  causes  of  action  set  forth  in 
his  answer  and  cross-bill,  and  that  said  answer  and  cross- 
bill should  be  dismissed ;  found  that  the  mechanics'  lien» 
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were  clouds  on  the  title  of  the  plaintiff,  and  rendered  a  de- 
cree dismissing  the  cross-bill  of  Yisel  and  canceling  the 
liens/'  It  will  be  observed  that  the  object  of  that  suit,  so 
far  as  the  plaintiff  was  concerned,  was  to  cancel  the  liens 
as  clouds  on  her  title.  The  question  as  to  whether  or  not 
she  had  been  damaged  by  YisePs  failure  to  protect  the 
building  from  liens,  and  the  question  as  to  whether  she  had 
been  damaged  by  reason  of  his  failure  to  complete  the 
building  in  time,  were  not  in  issue.  The  evidence  does 
not  support  the  plea  of  former  adjudication  set  up  by  Yisel 
in  his  answer  against  the  causes  of  action  of  the  plaintiff  in 
this  case. 

We  now  turn  our  attention  to  the  plea  of  former  adjudi- 
cation set  up  by  plaintiff  in  her  re^ly  to  the  answer  and 
cross-petition  of  Yisel.  In  the  suit  filed  by  Latta  to  can- 
cel mechanics'  liens,  Yisel  defended  his  liens  on  the  ground 
that  he  had  not  been  paid  for  the  work  done,  and  that  there 
was  due  him  from  I^tta  $713.66  for  extra  work — ^that  is, 
in  cutting  of  rubble  stone  instead  of  dimension  stone  as 
provided  by  the  contract;  that  on  the  21st  day  of  No- 
vember, 1888,  he  made  an  oral  contract  with  the  plaintiff 
by  which  he  agreed  to  perform  certain  work  on  the  same 
block,  and  in  consideration  of  such  agreement  plaintiff  prom- 
ised and  agreed  to  pay  him  what  his  services  were  worth; 
that  he  performed  the  work  and  his  services  were  worth 
$2,51 3.66.  These  are  the  same  defenses  that  are  interposed 
here  now,  and  the  evidence  in  the  record  conclusively  sup- 
ports the  plea  in  plaintiff's  reply  of  a  former  adjudication 
for  the  claim  of  Yisel  for  the  extra  labor  performed  by 
him  on  this  building.  This  left,  then,  in  this  record  un- 
adjudicated  the  following  i^'sues: 

1.  Whether  the  plaintiff  was  compelled  to  and  did  pay 
out  money,  over  and  above  the  contract  price  of  $1,800,  to 
protect  her  property  from  mechanics'  liens. 

2.  Whether  by  reason  of  the  delay  of  Yisel  in  not  com- 
pleting the  building  by  October  1,  1888,  she  was  damaged 
bv  loss  of  rents. 
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.  On  the  part  of  the  defendant  Visel  there  is  left  but  one 
question;  so  far  as  affirmative  relief  on  his  part  is  con- 
cerned, viz.:  Whether,  by  reason  of  the  plaintiff  neglect- 
ing to  furnish  him  stone  to  be  cut  according  to  the  contract, 
he  was  damaged  by  loss  of  time.  The  jury  found  a  gen- 
eral venlict  in  favor  of  Visel  and  against  the  plaintiff  for 
$464.50.  This,  as  will  be  seen  hereafter,  was  predicated 
solely  on  the  time  lost  by  Visel  by  reason  of  the  alleged 
delay  of  Latta  in  furnishing  him  stone  for  cutting.  This 
verdict  is  unsupported  by  the  evidence.  The  only  evidence 
in  the  record  on  the  subject  is  the  statement  by  Visel  that 
he  lost  from  fifty-two  to  sixty  days  of  time,  and  that  this 
time  was  worth  $5  per  day. 

The  court  required  the  jury  to  answer  certain  questions, 
as  follows : 

'^1.  How  much  was  overpaid,  above  the  contract  price, 
by  the  plaintiff  Latta  to  the  defendant  Visel,  or  to  pro- 
tect the  said  Latta  from  liens  under  the  contract  of  Sep- 
tember 8? 

"A.  $404.68;  interest,  $70.82 ;  total,  $476.60. 

''  2.  What  was  the  value  of  the  labor  performed  by  the 
defendant  Visel  outside  of  the  labor  not  included  in  the 
contract,  if  any  such  labor  was  performed,  upon  the  stone 
in  question,  under  the  contract  of  September  8  ? 

^'A.  Amount,  including  interest,  $940. 

'^  3.  What  was  the  amount  of  damage,  if  any,  sustained 
by  the  plaintiff  Latta,  by  the  failure  of  the  defendant 
Visel,  if  any  such  failure  be  found,  to  complete  his  con- 
tract within  the  time  required  ? 

"A.  Not  anything. 

**  4.  What  was  the  amount  of  damage,  if  any,  sustained 
by  the  defendant  Visel  by  reason  of  the  failure  of  the 
plaintiff,  if  any  such  failure  be  found,  to  furnish  him  with 
stone  for  cutting  purposes  as  required  by  said  contract? 

^'A.  Amount,  including  interest  at  seven  per  cent, 
$464.50.'* 
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As  to  the  first  special  findiug,  it  was  abuDdantlj  sap- 
ported  by  the  evidence. 

As  to  the  second  special  finding,  the  subject-matter  out 
of  which  it  grew  had  already  been  adjudicated  between 
the  parties,  and  Visel  could  claim  nothing  from  that  in 
this  suit. 

As  to  the  third  special  finding,  there  was  evidence  from 
which  the  jury  might  have  found  as  they  did,  and  as  there 
was  some  evidence  to  support  it,  this  court  will  not  disturb 
it,  although,  had  the  question  been  tried  to  us,  we  might 
have  reached  a  different  conclusion. 

As  to  the  fourth  si)ecial  finding  of  the  jury,  it  will  be 
observed  that  it  is  based  on  the  contention  of  Visel  that  he 
lost  time  by  reason  .of  Latta's  delay  in  furnishing  him 
stone,  and,  as  stated  above,  the  evidence  does  not  support 
this  finding.  The  most  that  can  be  said  for  it  is  that  he 
lost  sixty  days  at  five  dollars  per  day,  or  three  hundred 
dollars,  which,  with  interest,  would  be  much  less  than  this. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded  for  further  proceedings. 

Reyebsed  and  remakded. 

The  other  commissioners  concur. 


52  ti7  Emma  Haniskt  v.  M.  A.  Kenitedt. 


FQiBD  Skptshbeb  20, 1893.    No.  4483. 

Bastardy :  Death  or  Child:  Abatkmsnt  of  Action.  The  pnm^ 
cation  of  the  father  of  a  baetard  child,  ander  chapter  37,  Com- 
piled Statutes,  does  not  ahate  by  the  death  of  the  child  pending 
the  proBecation. 

Errob   from  the  district  court  of  Fillmore  county. 
Tried  below  before  MoBRis,  J. 
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John  D.  Carson  and  HasiAngs  &  McOinJtie^  for  plaintiff 
in  error,  cited  :  Cottrell  v.  StaJtey  9  Neb.,  127 ;  Jones  v.  State^ 
14  Id.,  210 ;  Hinton  v.  Diokinscm,  19  O.  St,  583;  Meredith 
V.  WaU,  14  Allen  [Mass.],  165 ;  Smith  v.  Lint,  37  Me.,  546; 
MaxweU  v.  Campbell^  8  O.  St.,  265;  Hauskvns  v.  People^  82 
111.,  193;  Emm  v.  State,  58  Ind.,  587;  Jardee  v.  State^  36 
Wis.,  170;  Staie  v.  Zdtler,  35  Minn.,  238 ;  SoatterwhUe  v. 
BUxU,  32  Ala.,  578. 

Richard  Cunningham,  contra^  cited :  State  v.  BeaJUy,  16 
N.  W.  Rep.  [la.],  149. 

Raoan,  C. 

On  the  15th  day  of  May,  1889,  Emma  Hanisky  filed  a 
complaint  before  the  county  judge  of  Fillmore  county, 
alleging  she  was  a  single  woman  and  pregnant  of  a  bastard 
child,  and  that  M.  C.  Kennedy  was  the  father  of  such  child. 
Such  proceedings  were  had  that  Kennedy  was  held  to  an- 
swer said  complaint  at  the  next  term  of  the  district  court 
of  said  county.  This  court  convened  in  November  of  that 
year,  and  it  being  made  to  appear  to  the  court  that  the  child 
was  born  on  the  22d  day  of  September  and  had  died  on  the 
26th  day  of  October  following,  the  district  court,  on  motion 
of  the  defendant  Kennedy,  dismissed  the  action.  The 
plaintiff  took  an  exception  to  this,  and  brings  the  case  here 
on  error. 

The  sole  question  presented  by  this  record  is,  whether  or 
not  the  pending  action  abated  by  reason  of  the  death  of  the 
child.  •  The  answer  to  this  question  must  depend  upon  the 
construction  of  section  6,  chapter  37,  entitled  ^'  Illegitimate 
Children,"  Compiled  Statutes,  which  provides:  "That  in 
case  the  jury  find  the  defendant  guilty,  or  such  accused 
person,  before  the  trial,  shall  confess  in  court  that  the  ac- 
cusation is  true,  he  shall  be  judged  the  reputed  father  of 
said  child,  and  shall  stand  chargcil  with  the  maintenance 
thereof,  in  such  a  sum  or  sums  as  the  court  may  order  and 


620  NEBRASKA  REPORTS.         [Vol.  37 


37    «30 
41    Ml 


Schuyler  NatL  Bank  y.  Bollong. 


direct,  with  payments  of  costs  of  prosecution,  and  the  court 
shall  require  the  reputed  father  to  give  security  to  perform 
the  aforesaid  order.  *  *  *''  It  will  be  seen  from  this 
statute  that  the  object  of  this  proceeding  is  that  the  com- 
plainant may  have  the  verdict  of  a  jury  and  a  judgment  of 
the  court  as  to  whether  the  person  accused  is  the  father  of 
the  bastard  child.  If  the  jury  shall  so  find,  then  it  be- 
comes the  duty  of  the  court  to  render  a  judgment  (a)  tliat 
the  defendant  is  the  reputed  father  of  the  child;  (6)  that  he 

pay  or  secure  $ to  maintain  the  child ;  (o)  that  he  pay 

the  costs  of  the  prosecution.  This  much  the  statute  liter- 
ally commands.  The  complainant  was,  if  successful,  enti- 
tled to  recover  the  costs  expended  by  her,  and  the  reasona- 
ble costs  of  maintaining  the  child  during  its  life.  But  we 
think  this  statute  should  be  liberally  construed,  and  in  such 
a  case  as  this  the  term  '^ maintenance''  is  broad  enough  to 
include  the  necessary  expense  incident  to  the  birth  of  the 
child,  such  as  the  employment  of  nurse,  midwife,  and  phy* 
sician,  and  a  decent  burial  of  the  infant. 

The  court  erred  in  dismissing  the  action.  The  judgment 
of  the  district  court  is  reversed  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

Reyebsed  and  remanded* 
The  other  commissioners  concur. 


Schuyler  National  Bank  v.  Neil  R.  Bollong. 

FILXD  BeptKMBBB  20, 1893.     No.  3691. 

Usury:  National  Banks:  Action  to  Recovxb  Psnaltt:  Ju- 
RifsDiCTiON  OF  STATE  COURTS.  The  conrts  of  this  state  have 
jurisdiction  in  actions  brought  to  recover  the  penalty  provided 
by  the  acts  of  congress  for  the  charging  and  taking  by  national 
banks,  for  the  loan  of  money,  a  greater  rate  of  interest  than  al* 
lowed  by  the  laws  of  the  state  of  their  domicile. 
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Error  from  the  district  court  of  Colfax  county.    Tried 
below  before  Marshall,  J. 

E.  T.  Hodadan,  for  plaintiff  in  error. 

J.  A.  QHmison  and  Phelps  &  Sabin,  ooritrct, 

Ragan,  C. 

Neil  R.  BoUong  sued  the  Schuyler  National  Bank  of 
Schuyler,  Nebraska,  in  the  district  court  of  Colfax  county,  ' 
tp  recover  the  penalty  provided  by  the  acts  of  congress  for 
the  charging  and  taking  by  national  banks,  for  the  loan  of  • 
money,  of  a  greater  rate  of  interest  than  allowed  by  the 
laws  of  the  state  of  their  domicile.  There  was  a  finding 
and  judgment  for  Bollong,  and  the  bank  brings  the  case 
here  and  alleges  the  sole  error  that  the  district  court  had 
no  jurisdiction  over  the  subject-matter  of  the  action.  This 
precise  point  has  been  decided  at  least  twice  by  this  court, 
against  the  contention  of  the  plaintiff  in  error.  {First 
National  Bank  of  Teeumaeh  v.  Overman^  22  Neb.,  116; 
Scikwyler  National  Bank  v,  Bollong ,  28  Id.,  684.)  Without, 
therefore,  examining  the  authorities  cited  by  counsel  in 
their  brief,  and  on  the  authority  of  the  above  cases,  the 
judgment  of  the  district  court  is 

Affirmed. 

The  other  commissioners  concur. 


John  Withnell  et  al.  v.  City  of  Omaha  et  al. 

FiLJSD  Sbpikmbbb  20,  1893.    No.  &023. 

1.  Beview:  Pbocbbdings  in  Erbor:  New  Trtal.  The  rapreme 
court  will  not  review  alleged  errors  of  law  occarring  in  a  trial 
to  the  district  coart  unless  a  motion  for  a  new  trial  is  made 
there  and  a  raling  had  on  sncli  motion. 
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2.  Appeal:  Timk  fob  Filing  Transcript:  Jurisdiction.  The 
sapreme  coart  is  without  jarisdiction  to  try  a  case  on  appeal 
where  the  tiBDScripi  therefor  is  not  filed  here  within  six  montha 
after  the  rendition  of  the  jadgment  aoaght  to  be  appealed  from. 

Erbob  from  the  district  court  of  Douglas  ooanty.  Tried 
below  before  Wakeley,  J. 

Kennedy  &  Oilbert,  for  plaintiffs  in  error. 

Winfield  8.  Stravm,  W,  J.  Connelly  Lake  &  HcvmtUmy 
Montgomery^  Charlton  &  HaUf  and  F.  T.  Ransom,  contra. 

Raoan,  C. 

John  Withnell  and  others  brought  this  snit  against  the 
city  of  Omaha  and  others  in  the  district  court  of  Douglas 
county.  The  cause  was  tried  to  the  court  without  a  jury, 
and  judgment  entered  on  December  29, 1890.  The  plaint- 
iffs filed  in  this  court  their  transcript  of  the  pleadings  and 
evidence  and  a  petition  in  error  on  October  12,  1891.  No 
motion  for  a  new  trial  was  filed  in  the  court  below.  As 
the  transcript  of  the  pleadings  and  evidence  was  not  filed 
here  within  six  months  after  the  rendition  of  the  decree  of 
the  district  court,  the  supreme  court  has  no  jurisdiction  to 
try  the  case  as  an  appeal.  (Code  of  Civil  Procedure,  see. 
675.) 

There  having  been  no  motion  for  a  new  trial  made  in 
the  district  court,  this  court  cannot  review  the  case  on  error. 
(Carhw  v.  Auliman,  28  Neb.,  672;  Jonea  v.  JBayea,  36 
Id.,  626,  and  cases  there  cited.) 

The  pleadings  support  the  judgment  The  petition  in 
error  is  therefore  dismissed,  and  the  judgment  of  the  district 
court  in  all  things 

Affibmed. 
The  other  commissioners  concur. 


r 


Vol.  37]       SEPTEMBER  TERM,  1893.  623 


Perry  y.  Bute. 


Harriet  Pebrt  ett  al.  v.  State  of  Nebraska. 

Filed  Sjeptkmbsb  20,  1893.    Na  4978. 

!•  Review:  Bill  of  Exckptions:  Stipulation  of  Faotb.  In 
order  for  this  court  to  examine  the  evidenoe  embraced  in  n 
Btipnlation  of  facts  between  parties  to  a  case  tried  in  the  district 
conrt,  such  stipulation  must  be  embodied  in  the  bill  of  excep- 
tions. 

%,  Munioipal  CorporationB :  Inmates  of  Disosdebly  Houbis: 
PowEB  TO  Punish:  The  Ma  yob  and  Counoil  of  a  city  of 
the  second  class  have  aathoritj  to  prohibit  by  oidinanoe  persons 
from  being  inmates  of  booses  of  prostitntion,  and  to  ponish 
them  for  the  violation  of  snch  ordinance. 

Error  to  the  district  coart  for  Platte  county.  Tried 
below  before  Post,  J. 

Plaintifis  in  error,  pro  m. 

George  H.  Hcutinga,  AUomey  General,  for  the  state. 

Ragan,  C. 

The  plaintiffs  in  error  were  convicted  in  police  conrt  of 
the  city  of  Columbus  on  a  complaint  charging  them  with 
being  inmates  of  a  house  of  prostitution  in  said  city. 
They  appealed  to  the  district  court.  The  chief  of  police 
filed  in  that  court  a  complaint  against  them  in  words  and 
figures  as  follows: 

**Thb  State  of  Nebraska,  ^ 
Platte  County,  Vss. 

City  of  Columbus.        j 

"Charles  M.  Taylor,  a  witness  of  lawful  age,  being  first 

duly  sworn,  deposes  and  says  that  in  the  city  of  Columbus, 

in  the  county  of  Platte,  and  state  of  Nebraska,  on  the  first 

day  of  July,  1890,  one  Hattie  Perry  and  Maria  Longscrew, 

wboee  true  name  is  to  affiant  unknown,  were  inmates  of  a 
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certain  house  of  prostitution,  and  were  harbored  therein,  and 
contributing  to  the  support  thereof,  contrary  to  the  ordi* 
nances  in  such  cases  provided.         C.  M.  Tayijob, 

«  Chief  of  PoUoe/' 

To  this  complaint  the  plaintifis  in  error  filed  a  demurrer, 
alleging  that  the  facts  stated  in  the  complaint  were  not 
suflBcient  to  constitute  an  offense.  This  demurrer  was 
overruled,  and  the  plaintiffs  in  error,  refusing  to  plead 
further,  were  tried,  convicted,  and  sentenced  by  the  court 
They  filed  a  motion  for  a  new  trial,  which  being  overruled, 
they  bring  the  case  here  on  error. 

The  sole  point  made  by  them  here  is,  that  the  ordinance 
under  which  the  prosecution  was  had  was  invalid.  We 
do  not  know  whether  it  was  or  not,  as  there  is  in  the  record 
no  bill  of  exceptions.  There  is  in  the  record  a  stipulation 
signed  by  the  counsel  for  the  state  and  the  plaintiffs  in 
error,  to  the  effect  that  this  complaint  was  based  on  an  o^ 
dinance  which  was  set  out  at  length  in  the  stipulation. 
But  this  stipulation  is  presented  without  a  bill  of  excep- 
tions, and  we  cannot  examine  it,  for  that  reason.  It  was 
said  by  Chief  Justice  Cobb,  in  Herbiaon  v,  Taylor^  29  Neb., 
2Vf:  '^  There  are  brought  up  in  this  case  the  petition  in 
error  and  the  transcript  of  the  judgment,  and  motion  for  a 
new  trial  in  the  district  court.  Neither  the  pleadings  nor  a 
bill  of  exceptions  are  before  us.  To  this  record  is  attached 
the  stipulation  of  facts  entered  into  by  the  attorneys  of  rec- 
ord in  the  district  court  The  stipulation  is  supposed  to 
have  taken  the  place  of  evidence  upon  the  trial  below,  and 
upon  it  the  judgment  is  founded.  That  evidence  cannot 
be  accepted  by  this  court  without  a  bill  of  exceptions,  set- 
tled in  due  form  as  provided  by  statute.  There  being 
none,  the  court  is  without  the  criterion  for  passing  upon  the 
questions  raised  by  the  plaintiff  in  error  in  his  brief." 

It  remains  then  for  us  to  determine  whether  the  com- 
plaint, on  its  face,  stated  a  cause  of  action  against  the  plaint- 
iffs in  error.     By  subdivision  46  of  section  62,  chapter  14^ 
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Compiled  Statutes,  it  is  provided  that  cities  of  the  second 
class  shall  have  power  ^4o  restrain,  prohibit,  and  suppress 
*  *  houses  of  prostitution  and  other  disorderly  houses 
and  practice.",  *  *  *  and  all  kinds  of  public  inde- 
cencies/' \Thi8  statute  is  broad  enough  to  authorize  the  city 
council  of  the  city  of  Columbus  to  pass  an  ordinance  pro- 
hibiting persons  from  being  inmates  of  a  house  of  ill-fame, 
and  punishing  them  therefor.  The  demurrer  admitted  that 
the  plaintiffs  in  error  were  inmates  of  a  house  of  prostitu- 
tion, and  were  harbored  therein,  contrary  to  the  ordinances 
of  the  city.  This  court  will  take  judicial  notice  of  the  fact 
that  Columbus  is  a  city  of  the  second  class,  and  since  the 
judgment  of  the  court  is  supported  by  the  pleadings  in  the 
case,  we  will  presume  that  the  court  had  before  it  evidence 
that  the  plaintiffs  in  error  were  inmates  of  a  house  of  pros- 
titution in  the  city  of  Columbus ;  that  there  was  in  force 
in  said  city  a  valid  ordinance  against  persons  being  inmates 
of  such  houses.  It  is  true  that  before  the  plaintiffs  in  error 
could  have  been  lawfully  convicted  there  must  have  been 
introduced  in  evidence  facts  proving  that  they  were  inmates 
of  a  house  of  ill- fame,  and  there  must  have  also  been  intro- 
duced a  valid  ordinance  of  the  city  of  Columbus  forbidding 
persons  from  being  inmates  of  such  houses.  As  a  matter 
of  fact  none  of  these  things  may  have  been  done,  but  every 
reasonable  presumption  will  be  indulged  by  this  court  in 
favor  of  the  correctness  of  the  judgment  of  the  court  below. 
The  judgment  of  the  district  court  is  in  all  things 

Affibmed. 
Thb  other  commissioners  concur. 


43 
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37  ml         Commercial  National  Bane  op  St.  Paul,  Minne- 
"'  BOTAy  V.  John  W.  Brill  et  al. 

Filed  Septembeb  20,  1893.    No.  4984. 

1*  Negotiable  Instruments:  Authority  of  SficRBTAEY  of 
CoBPOBATTON  TO  Teaxsfeb:  Validitt  OF  Ikdobsembetb: 
Evidence.  Where  a  bank  has  an  arrangemeDt  with  a  corpora- 
tion whereby  the  baok  agrees  to  disconnt  notes  held  by  the  cor- 
poration, and  in  pnrsnance  of  such  agreement  such  notes  have 
cnstomarily  been  brought  to  the  bank  and  been  negotiated  by 
the  secretary  of  the  corporation,  such  facts  are  sufi&cient  evidence 
of  the  authority  of  the  secretary  to  transfer  a  particalar  note 
and  of  the  genuineness  of  the  indorsement  upon  such  note,  the 
proceeds  of  the  note  having  been  placed  by  the  bank  to  the  cor- 
poration's credit,  and  paid  out  on  the  corporation's  checks. 

3.  : :  :  The   Declabatioks   of   Officebb  ef 

such  corporation,  made  after  the  transfer  to  the  bank,  are  inad- 
missible in  a  suit  by  the  bank  against  the  makers  of  the  note^ 
for  the  purpose  of  showing  want  of  authority  in  the  secretaiy  to 
make  the  transfer. 

8.  Verdict  Supported  by  Inoompetent  Evidence :  Review. 
Where  incompetent  cTidenoe  is  admitted  against  objections,  bnt 
the  admission  of  such  eyidence  is  not  specifically  assigned  as 
error,  this  court  will  nevertheless  disregard  such  incompetent 
evidence  in  considering  the  question  whether  the  verdict  is  sus- 
tained by  t^e  evidence. 

Error  from  the  district  court  of  Cuming  county*  Tried 
below  before  Norris,  J. 

Jf.  MoLaughlin,  for  plaintiff  in  erron 

C  C  MoNUhj  eontra. 

Irvine,  C. 

The  plaintiff  in  error  brought  this  action  in  th^  district 
court  of  Cuming  county  to  recover  from  the  defendants  in 
error  upon  a  promissory  note  for  |315,  made  to  the  order 
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of  the  J.  H.  Mahler  Company,  and  by  that  company  in- 
dorsed to  plaintiff.  The  defendants  admitted  the  ezecation 
of  the  note  but  alleged  that  it  had  been  procured  from  them 
by  the  Mahler  Company  by  fraud  and  without  considera- 
tion, and  that  one  Miller,  the  secretary  of  the  Mahler  Com- 
pany, had,  without  authority  from  that  company,  delivered 
the  note  to  the  plaintiff,  and  that  the  plaintiff  knew  that 
Miller  had  no  authority  to  transfer  the  note.  The  plaintiff 
in  reply  denied  the  affirmative  allegations  of  the  answer, 
and  pleaded  that  it  was  a  bonafde  purchaser  for  value  be- 
fore maturity. 

The  case  was  argued  largely  upon  the  question  as  to 
whether  or  not  the  bank  took  the  note  with  notice  of  the 
fraud  allied.  It  will  be  observed,  however,  that  the  pre- 
cise issue  tendered  and  joined  was  as  to  the  transfer  of  the 
note  to  the  bank  and  the  authority  of  the  officer  making 
the  same. 

Upon  the  part  of  the  bank,  its  cashier  testified  that  he 
bought  the  note  for  the  bank  in  the  ordinary  course  of 
business  without  notice  of  any  of  the  relations  existing 
between  the  Mahler  Company  and  the  makers;  that  the 
bank  had  arrangements  with  the  Mahler  Company  by  which 
it  agreed  to  discount  notes  held  by  the  Mahler  Company, 
not  to  exceed  at  any  time  $25,000 ;  that  this  note  was  taken 
under  that  agreement;  its  proceeds  placed  to  the  credit  of 
the  Mahler  Company  and  checked  out  by  that  company. 
He  further  testified  that  Miller,  the  secretary  of  the  Mahler 
Company,  presented  most  of  the  notes  for  discount.  This 
note  bears  an  indorsement  as  follows:  ^'J.  H.  Mahler 
Company,  per  J.  H.  Mahler,  Prest.'* 

While  the  secretary  of  a  corporation  has  not,  merely  by 
virtue  of  his  office,  authority  to  negotiate  notes  held  by  the 
corporation,  it  is  well  settled  that  if  such  an  officer  has  been 
permitted  by  the  directors  to  negotiate  notes,  or  if  the  com- 
pany acquiesce  in  and  receive  the  benefit  of  such  acts,  a 
purchaser  of  a  particular  note,  familiar  with  such  facts, 


628  NEBRASKA  REPORTS.         [Vol.  37 

Oommerolal  Natl.  Bank  of  St  Paul  t.  BriU. 

may  assume  the  officer's  authority,  and  the  corporation  will 
not  be  permitted  to  set  up  a  want  of  authority  against  such 
purchaser.  {Lester  v.' Webb,  83  Mass.,  34;  Partridge  r. 
Badger,  25  Barb.  [N.  Y.],  146;  Foster  v.  Ohio-Colorado 
Reduction  &  Mining  Co.,  17  Fed.  Rep.,  130.)  The  tes- 
timony of  the  cashier  brings  the  case  within  this  rule. 
There  is  no  direct  evidence  of  the  genuineness  of  the  in- 
dorsement itself,  but  the  indorsement  being  regular  in  form, 
and  the  note  haying  been  brought  to  the  bank  by  that 
officer  of  the  company  who  customarily  attended  to  such 
business,  the  indorsement  must  be  taken  as  genuine.  As 
against  this  testimony  there  is  nothing  except  the  testimony 
of  one  of  the  defendants  and  another  witness  as  to  admis- 
sions or  statements  made  to  them  by  the  president  and  secre- 
tary of  the  Mahler  Company  long  after  the  bank  took  the 
note.  This  testimony  was  clearly  inadmissible  against  the 
bank.  The  admission  of  this  evidence,  although  there  were 
proper  objections  and  exceptions,  is  not  specifically  assigned 
as  error  in  the  petition  in  error;  but  it  is  assigned  as  error 
that  the  verdict  is  not  sustained  by  the  evidence,  and  the 
court,  in  passing  upon  that  assignment,  will  not  consider 
incompetent  evidence  admitted  over  proper  objections  and 
exceptions.  The  bank  having  made  a  prima  fade  case 
which  was  not  disputed  except  by  such  incompetent  evi- 
dence, there  was  no  evidence  sufficient  to  sustain  the  ver- 
dict in  &vor  of  the  defendants. 

Revebsed  and  remanded. 

The  other  commissioners  concur. 
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Fbederick  Schmid  v.  Begina  Schmid.  „  eev 

89    889 
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1.  Beview :    Ebbob  Prockedikos:   Motion  fob  Nbw  Tbial.  *^  I^ 

137    629 
f58    120 

in  the  district  court,  a  motion  for  a  new  trial  must  have  been 
made  in  that  court,  bat,  in  the  absence  of  such  a  motion,  this 
court  will  examine  the  question  as  to  whether  the  petition  states 
a  cause  of  action.   • 

2.  Petition  for  Beoonveyanoe  of  Land.    A  petition  aHeging 

an  agreement  within  the  stntnte  of  frauds,  but  not  alleging  that 
such  agreement  was  in  writing,  is  sufiScient  after  judgment 

Error  from  the  district  coart  of  Saunders  county. 
Tried  below  before  Marshall,  J. 

T.  B.  Wilson  and  Land),  IUckeUs  &  Wibon,  for  plaintiff 
in  error. 

Oeorge  L  Wright  and  Jf.  B.  Reese^  contra. 

Irvine,  C. 

This  case  was  originally  brought  into  this  court  by  ap- 
peal^ but  the  transcript  not  having  been  filed  within  the 
period  prescribed  by  law,  upon  motion,  the  appeal  was* 
dismissed,  and  the  appellant  given  leave  to  file  a  petition 
in  error.  No  motion  for  a  new  trial  was  made  in  the  trial 
court,  and  that  fact  precludes  us  from  an  examination  of 
any  of  the  questions  raised,  except  those  which  arise  upon 
the  assignment  of  error  that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  petition  al- 
leges that  the  plaintiff  Regina  Schmid,  on  August  23, 1887, 
was  the  owner  of  certain  land  described  in  the  petition,  and 
that  the  defendant  Frederick  Schmid,  the  son  of  Regina, 
on  said  day,  by  the  use  of  certain  representations  unneces- 
sary to  here  set  forth,  but  which  are  alleged  to  have  been 
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false  and  fraudulent,  induced  Regina  to  convey  to  him  said 
lands,  'Sipon  the  express  understanding  and  agreement  that 
said  Frederick  Schmid  should  thereafter,  at  any  time,  upon 
request  by  the  said  Regina  Schmid,  her  heirs,  legal  repre- 
Kcntatives,  or  assigns,  reconvey  said  premises  to  said  Regina 
Schmid,  her  heirs  or  assigns,  or  to  such  person  or  persons 
as  she  should  designate,  and  should  hold,  use,  and  enjoy 
said  premises  *  *  *  l^  trust  for  the  said  Regina 
Schmid,  her  heirs  and  assigns;  the  said  conveyance  of  said 
plaintiff  Regina  Schmid  to  the  said  Frederick  Schmid 
being  for  no  consideration  whatever  except  the  trust  afore- 
said/' It  is  alleged  further  that  defendant  now  denies  the 
trust.  After  stating  certain  other  facts,  possibly  sufficient 
in  themselves  to  justify  the  relief  asked,  the  plaintiff  prays 
for  a  reconveyance  and  for  other  relief.  A  decree  was  ren- 
dered substantially  in  accordance  with  the  prayer  of  the 
petition. 

At  this  stage  of  the  case  the  question  of  the  sufficiency 
of  the  petition  being  now  for  the  first  time  raised,  the  pe- 
tition should  receive  a  very  liberal  construction  and  every 
intendment  should  be  in  its  favor.  The  requirement  of  a 
writing  signed  by  the  person  to  be  charged,  in  order  to  evi- 
dence an  express  trust  in  land,  or  create  or  transfer  any  in- 
terest therein,  being  a  purely  statutory  requirement,  it  was 
not  necessary  at  common  law  to  plead  the  existence  of  such 
a  writing.  (Stephen,  Pleading,  330.) 

The  petition  in  the  portion  quoted  contains  sufficient 
averments  to  establish  a  trust,  unless  the  Code  has  changed 
the  common  law  rule  so  as  to  require  in  pleading  a  con- 
tract within  the  statute  of  frauds,  the  averments  that  the 
contract  was  in  writing  and  was  signed  by  the  party  to  be 
charged.  Safe  pleading  under  the  Code  undoubtedly  de* 
mands  these  averments,  but  their  absence  affects  only  the 
certainty  of  the  pleading,  and  where  the  petition  substan- 
tially pleads  the  agreement,  and  is  silent  on  this  point,  the 
objection  should  be  made  by  motion.    The  omission  of  such 
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averments  does  not  invalidate  a  judgment  rendered  upon 
the  petition.  (Maxwell^  Code  Pleading,  15.)  We  think, 
therefore,  that  in  this  respect,  if  in  no  other,  the  petition 
states  a  cause  of  action,  and  that  being  the  only  question 
open  for  consideration,  the  judgment  is 

Affirmed. 
The  other  commissioners  concur. 


State  of  Nebraska,  ex  rel.  Attstrian,  Wise  & 
Company,  v.  J.  F.  Duncan,  County  Judqe. 

Filed  Septembkb  20, 1893.    No.  888a 

1.  Attachment :  Qabnishmbnt:  Affidavit.  In  order  to  foand 
prooeedingi  in  garnishment  in  aid  of  an  attachment,  it  is  neces- 
sary that  the  affidaTit  required  hy  law  be  filed  in  the  oonrt  isra- 
ing  the  process  before  notice  is  served  npon  the  garnishee^ 

X  — — : :  JuBiSDionoN:  Special  Appsabanoe.    In  order 

that  prooeedinge  in  garnishment  may  be  pleaded  against  third 
parties,  it  must  affirmatively  appear  from  the  record  that  the 
steps  were  taken  necessary  to  confer  jurisdiction,  and  a  voluntary 
appearance  and  answer  by  the  garnishee  does  not  supply  the 
place  of  such  Jurisdictional  proceedings. 

-:  Pbiobittes.    Under  section  946  of  the  Code,  where 


several  attachments  are  levied  upon  the  same  property,  or  the 
same  persons  are  made  garnishees  in  several  cases,  the  Justice 
issuing  the  order  first  served  may,  upon  motion  of  any  of  the 
plaintiffs,  determine  the  amounts  and  priorities  of  the  several 
attachments;  and  he  has  authority  to  do  this  as  well  when  the 
validity  of  some  of  the  attachments  or  garnishments  is  dispnted 
as  when  their  validity  is  unquestioned. 

4. :  A  Detbbhin  ATiON  of  Pbiobitibs  so  had  constitntes  an 

abjudication  which  cannot  be  collaterally  attacked. 

IS.  County  Cotirts:  Poweb  to  Vacate  Judgments.    The  ooonty 
court,  acting  within  its  special  jurisdiction,  has  power  to  vacate 
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Jadgmento  and  final  ord«n  during  the  term  at  which  they  were 
rendered. 


8.  :  .    In  easee  within  the  jariediction  of  a  jnetiee  of  Htm 

peaoe  a  oonntj  Jndge  poaaeaoee  only  the  powen  of  a  Joetioe^  and 
can  only  Tacate  jndgmenta  and  final  orders  in  caaes  where  jaa» 
tioee  are  expreasly  anthoriaed  ao  to  do. 

7.  :  ■  A  ooonty  court  acting  within  its  special  jarifldiiy 

tion  may  Tacate  its  jadgments  or  final  orders  for  irregularity  i& 
obtaining  the  same  upon  proceedings  had  in  pursuance  of  seetiona 
002  to  610,  inclusiye,  of  the  Oode. 

a  :  :  Validity  op  Obdsb:  Collateral  Attack. 

An  order  vacating  such  judgment  or  final  order  is  not  Toid  for 
want  of  a  finding  that  the  applicant  had  a  Talid  defense  or  oaose 
of  action.  The  want  of  such  finding  renders  the  proceedings^  ait 
most,  only  irregular  or  erroneous,  and  they  are  not  on  that  aooonnt 
open  to  collateral  attack. 

Original  application  for  mqndcmua. 

Wigton  &  Whiiham,  for  relators. 

D.  A.  Holmes,  John  R.  Hays,  and  Mdhoney,  Minahan  & 

Irvine  C. 

This  is  an  original  application  for  mcvnd(Xfmu  to  require 
the  respondent,  county  judge  of  Madison  county,  to  pay 
to  the  relators  the  amount  of  a  judgment  recovered  knr  re- 
lators out  of  certain  moneys  paid  into  court  in  pursuimoe 
of  garnishment  proceedings  and  alleged  to  be  properly  ap- 
plicable to  the  satisfaction  of  relators'  judgment  There 
was  an  order  of  reference  and  a  report  made  by  the  re&ree 
in  favor  of  the  relators,  and  the  case  now  comes  up  upon 
the  relators'  motion  for  judgment  upon  the  report  and  the 
respondent's  exceptions  to  the  report 

Upon  December  1,  188S,  suits  were  b^un  in  the  county 
court  of  Madison  county  by  Kaminer,  Prinz  &  Co.,  J,  T. 
Robinson  Notion  Company,  Frankenthal,  Freudenthal  & 
Co.,  W.  V.  Morse  &  Co.,  and  Turner  &  Jay  against  Corn- 
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bletb  &  Pelzer,  and  attachment  proceedings  were  instituted 
in  each  case.  Upon  the  part  of  the  respondent  there  was 
offered  in  evidence  before  the  referee  affidavits  entitled  in 
each  Gaae,  as  follows : 

'^D.  A.  Holmes,  one  of  the  attorneys  for  the  plaintiff 
above  named,  being  first  duly  sworn,  deposes  and  says  that 
he  has  good  reason  to  believe,  and  does  believe,  that  the 
Norfolk  National  Bank  has  property  of  the  defendant,  to- 
wit,  a  stock  of  merchandise,  in  its  custody  in  this  county* 

^'D.  A.  Holmes. 

"  Subscribed  in  my  presence  and  sworn  to  before  me  thia 
1st  day  of  December,  1888.      George  M.  Seeds, 

*^  Justice  of  the  PeaoeJ^ 

These  affidavits  were  all  objected  to  as  incompetent.. 
The  copies  appearing  in  the  bill  of  exceptions  show  no  cer- 
tificate of  filing,  but  from  some  arguments  in  the  brief  it 
may  be  inferred  that  they  were  delivered  to  the  officer  with 
the  order  of  attachment  upon  December  1.  They  were 
not  filed  in  court  until  May  11,  1889.  The  officer  re- 
turned  the  orders  of  attachment  showing  that  upon  Decem- 
ber 1  he  served  the  Norfolk  National  Bank  as  garnishee 
in  each  of  said  cases.  Upon  December  3  the  relators 
commenced  the  action  resulting  in  the  proceedings  upoQ 
which  this  case  is  based ;  they  also  instituted  attachment 
proceedings,  filed  an  affidavit  for  garnishment  against  the 
Norfolk  National  Bank,  K.  E.  Levy,  and  John  R.  Hays* 
Upon  December  4  notice  of  garnishment  was  served. 
These  proceedings  are  admitted  to  be  regular  in  every  re- 
spect Upon  January  14,  1889,  John  E.  Hays  filed  a 
written  answer,  verified  by  his  oath,  a  single  paper  bearing^ 
the  titles  of  all  of  the  cases,  and  proceeding  as  follows : 

''Comes  now  John  R.  Hays,  and  for  answer  in  garnishment 
in  the  above  entitled  causes  of  action,  and  in  each  of  them^ 
shows  the  court  as  follows:  Thi^t  on  December  1,  1888, 
the  defendants  Cornbleth  &  Pelzer  made  and  executed  a 
chattel  mortgage  to  the  Norfolk  National  Bank,  of  Norfolk^ 
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Nebraska,  for  $500,  on  all  of  defendants'  stock  of  mer- 
chandise, etc.,  in  Norfolk,  Nebraska,  and  on  the  same  day 
defendants  executed  another  chattel  mortgage  for  $500  on 
the  same  goods  to  R.  E.  Levy,  subject  to  the  first  above 
described  mortgage,  both  of  which  mortgages  were  on  the 
same  day  placed  in  the  hands  of  said  John  R,  Hays  for  col- 
lection ;  that  immediately  af&aut,  on  the  same  day,  took 
possession  of  the  mortgaged  property  under  both  of  said 
mortgages  and  proceeded  to  sell  the  same  at  both  public  and 
private  sale  as  thereto  authorized;  that  all  the  mortgaged 
goods  have  been  sold  and  the  same  have  realized  the  sum  of 
$2,527.98 ;  that  the  expenses  of  said  sale  so  far  paid  out 
amount  to  the  sum  of  $297.73;  that  affiant  does  not  now 
know  of  any  further  expenses,  but  there  may  possibly  be  a 
email  bill  or  two  yet  unpaid ;  that  affiant  has  paid  to  the 
Norfolk  National  Bank  the  amount  due  said  bank  on  the 
above  mentioned  mortgage,  as  principal,  $500,  and  interest, 
$2.08;  total,  $502.08;  that  affiant  has  not  yet  paid  over  to 
B.  E.  Levy  the  amount  due  on  said  mortgage,  but  still  holds 
the  same;  that  there  still  remains  in  the  hands  of  affiant 
the  sum  of  $1,728.17,  as  follows: 

Amount  realized $2,527  98 

Expenses  paid $297  73 

Paid  Norfolk  National  Bank 502  08 

799  81 

Now  in  affiant's  hands $1,728  17 

^'That  there  is  now  due  and  should  be  paid  to  B.  E. 
Levy,  on  the  mortgage  hereinbefore  mentioned,  the  sum  of 
$500,  with  interest  thereon  at  ten  per  cent  from  December 
1,  1888,  and  the  balance  left  after  that  is  held  subject  to  the 
order  of  the  court;  that  the  Norfolk  National  Bank,  nor 
the  officers  thereof,  nor  R.  E.  Levy,  know  anything  about 
the  amounts  realized,  nor  the  expenses  attending  the  same, 
and  none  of  them  have  any  money  or  property  of  any 
kind  in  their  control  or  possession,  aud  had  not  at  the  time 
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of  garnish  men  ty  as  affiant  is  informed  and  verily  believes; 
that  affiant  therefore  respectfully  askes  that  garnishee  Nor- 
folk National  Bank  and  garnishee  B.  E.  Levy  be  dis- 
charged as  such  garnishees;  that  affiant  be  directed  by  the 
court  to  pay  to  R.  E.  Levy  the  amount  due  on  the  mort- 
gage mentioned,  and  that  the  court  direct  this  affiant  as  to 
the  amounts  and  persons  to  whom  to  pay  the  balance  left, 
and  that,  when  so  paid,  affiant  be  also  discharged  under 
the  garnishment  proceedings." 

In^  the  course  of  time  judgments  were  rendered  against 
Cornbleth  &  Pelzer  in  each  of  the  cases,  and  upon  May  17 
an  order  was  made  in  each  case  directing  Hays  to  pay  into 
court  the  sum  of  $1,205.84,  in  accordance  with  his  answer. 
Upon  the  same  day  in  the  Kaminer,  Prinz  &  Co.  case  the 
following  order  was  made: 

*'May  17,  1889, 1  P.  M.,  this  being  the  12th  day  of  the 
May,  1889,  term  of  this  court,  the  attorneys  for  the  plaint- 
iff appeared  and  asked  to  have  an  order  made  requiring 
the  garnishee  in  this  action  to  pay  into  court  the  amount 
acknowledged  by  him  to  be  in  his  hands  belonging  to  de- 
fendant as  per  answer  of  garnishee  on  file. 

"F.  P.  Wigton,  attorney  for  Austrian,  Wise  &  Co., 
Hansen  Empire  Fur  Factory,  and  James  Forredter  &  Co., 
appeared  and  in  open  court  objected  to  making  order  and 
distribution  in  the  order  of  service  for  the  reason  that  the 
affidavits  for  garnishment  were  not  sufficient,  and  are  void, 
and  asked  to  have  the  same  distributed  in  the  order  of 
service  in  the  cases  of  Austrian,  Wise  &  Co.,  Hansen  Em- 
pire Fur  Factory,  and  James  Forrester  &  Co. 

"Attorney  for  plaintiff  D.  A.  Holmes  filed  affidavit, 
marked  Exhibit  'B,'  attached  to  affidavit  of  garnishment 
marked  Exhibit  'A.'  (This  affidavit  shows  that  the  affida- 
vit in  garnishment  was  handed  to  the  officer  before  notice 
in  garnishment  was  served.) 

"AAer  hearing  the  argument  of  counsel  the  objection  is 
overruled,  to  which  attorneys  except,  and  it  is  ordered  that 
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the  answer  of  J.  R.  Hays,  filed  in  garnishment  in  this  case, 
be  taken  as  true,  and  that  the  same  be  allowed,  and  that  he 
pay  me  the  sum  found  to  be  due  the  defendants  after  the 
payment  of  the  mprtgage  to  R.  E.  Levy,  as  stated  in  the 
answer  in  garnishment  in  this  action  filed  January  14, 
1889.  I  find  that  attachment  in  this  case  was  levied  De- 
cember 1,  1888,  at  11:16  P.  M.,  and  is  prior  to  all  other 
attachments  in  this  case.  It  is  therefore  considered  by  me 
that  Joseph  Kaminer  &  Co.  has  prior  lien  upon  the  prop* 
erty  attached  in  this  case,  and  that  the  judgments  be  paid 
in  the  order  of  the  priority  of  liens  as  follows: 

'^  First — Joseph  Kaminer  &  Co.,  served  December  I, 
11:15  P.  M. 

"Second — J.  T.  Robinson  Notion  Co.  and  Frankenthal, 
Freudcnthal  &  Co.,  served  December  1  at  11:20  P.  M. 

"  Third — W.  V.  Morse  &  Co.  and  Turner  &  Jay,  served 
December  1,  1888,  at  11:30  P.  M. 

"  Fourth — W,  V-  Morse  &  Co.,  served  December  ^ 
1888,  at  11:15  P.  M. 

''Fifth — James  Forrester  &  Co.,  Hansen  Empire  Far 
Factory,  and  Austrian,  Wise  &  Co.,  served  December  4, 
1888,  at  7  A.  M. 

''Witness  my  hand  this  18th  day  of  May,  1889. 

"J.  F.  Duncan,    * 
«  County  Judge.'^ 

Upon  May  18  the  following  order  appears: 

"It  appearing  to  the  court  that  the  above  findings  and 
orders,  commencing  with  F.  P.  Wigton,  attorney  for  Aus* 
trian,  Wise  &  Co.,  eta,  as  found  on  page  168  and  closing 
at  middle  of  page  181  this  docket,  were  made  and  entered 
through  a  mistake  and  misunderstanding  between  the  court 
and  the  parties  to  be  afiected  thereby,  by  their  attorneys,  as 
to  what  the  application  made  by  said  attorneys  was,  the 
said  findings  and  orders  are  hereby  set  aside,  vacated  and 
held  for  naught.  It  is  therefore  ordered  that  John  R. 
Hays,  heretofore  garnished  in  this  action,  pay  to  me  the  sum 
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of  $1,205.84,  the  amount  admitted  by  him  to  be  due  said 
defendant  as  per  his  answer  heretofore  filed  in  this  case. 

"  J.  F.  Duncan, 
^^  County  J%kdgey 

The  respondents  offered  in  evidence  a  transcript  of  the 
countj  court  records  as  follows : 

"November  28, 1891,  John  R.  Hays  appeared  as  attor- 
ney for  Joseph  Kaminer  &  Co.  in  the  above  entitled  case 
and  filed  motion,  supported  by  affidavit,  to  have  the  order 
and  entry  made  in  this  case  by  this  court  on  the  18th  day 
of  May,  1889,  vacated  and  stricken  out,  so  far  as  the  same 
attempts  and  purports  to  reverse  and  set  aside  the  order 
made  by  this  court  in  this  case  on  the  17th  day  of  May, 
1889.  This  vacation  and  correction  is  asked  at  this  time 
on  the  ground  of  irregularity  in  obtaining  the  judgment  or 
order  now  complained  of. 

"  It  appears  to  the  court  from  proof  on  file,  that  F.  P. 
Wigton  and  Wigton  &  Whitham  have  been  duly  notified 
of  this  application  and  that  they  have  accepted  service  of 
such  notice.  By  agreement  of  the  parties  this  case  is  con- 
tinued to  December  5,  1891,  at  1  o'clock  P.  M. 

"  Now  on  this  5th  day  of  December,  1891,  at  1  o'clock 
P.  M.,  D.  A.  Holmes  appeared  for  plaintiff  Joseph  Kam- 
iner &  Co.,  and  in  favor  of  said  motion ;  F.  P.  Wigton 
appearjsd  adversely  and  objected  to  the  jurisdiction  or  right 
of  the  court  to  entertain  said  motion,  to  hear  any  evidence 
in  support  thereof,  or  make  the  change  prayed.  Said  F. 
P.  Wigton  filed  no  answer  or  demurrer  to  plaintiff's  de- 
mand, but  made  only  the  objection  that  the  court  could 
not,  for  want  of  jurisdiction,  modify  or  in  anywise  change 
the  order  complained  of.  This  objection  was  overruled, 
but  the  said  Wigton  made  no  exception  to  this  ruling. 

'*The  sworn  testimony  of  J.  F.  Duncan  and  D.  A. 
'Holmes  was  then  offered  to  th^  court,  and  the  cause  was 
submitted  to  me  upon  the  pleadings  and  the  evidence.  In 
oonsideration  whereof  I  find  that  the  order  made  by  J.  F. 
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Duncan,  judge  of  this  court,  on  the  18th  day  of  May,  1889, 
in  this  cause,  as  such  order  appears  recorded  at  the  middle 
of  page  181  of  this  docket,  was  irregularly  obtained  and 
should  be  set  aside;  that  said  order  was  made  for  the  pur- 
pose of  changing  and  reversing  the  order  and  judgment  of 
this  court  in  this  cause  on  the  17th  day  of  May,  1889. 
The  court  finds  that  both  parties  in  interest  were  present 
in  court  on  the  17th  day  of  May,  1889,  and  argued  the  case^ 
and  upon  such  argument  and  presentation  of  the  case  the 
order  and  judgment  of  that  date  were  entered. 

'^  The  court  finds  that  the  order  made  hereio  on  the  18th 
day  of  May,  1889,  was  procured  at  the  instigation  and 
request  of  the  parties  who  appeared  in  this  cause  adversely 
to  the  plaintiff,  and  that  said  order  of  May  18,  1889,  was 
thus  procured  without  the  knowledge  or  consent  of  the 
plaintiff  and  in  his  absence.  The  court  further  finds  thai 
the  statements  contained  in  plaintiff's  motion  are  true,  and 
that  the  motion  should  be  allowed  and  the  prayer  thereof 
granted. 

'^It  is  therefore  considered  and  adjudged  that  the  docket 
in  this  case  be,  and  the  same  hereby  is,  corrected  by  strik- 
ing out  and  setting  aside  the  entry  made  by  this  court  in 
this  case  on  the  18th  day  of  May,  1889,  so  far  as  the  last 
named  entry  purports  to  modify  or  vacate  tlie  judgment  of 
this  court  entered  in  this  case  on  the  17th  day  of  May,  1889. 
It  is  further  ordered  that  said  judgment  entered  as  aforesaid 
on  the  17th  day  of  May,  1889,  shall  stand  in  full  force  as 
the  legal  judgment  of  this  court  in  this  case,  and  for  the 
distribution  of  the  money  mentioned  to  the  several  credit- 
ors named  in  said  judgment  M.  J.  Moyeb, 

*' County  Judge.'^ 

This  offer  was  objected  to  as  incompetent,  immaterial, 
and  because  the  court  had  no  jurisdiction  to  make  the  order 
contained  in  the  record.  The  objection  was  sustained  by 
the  referee. 

It  will  be  observed  that  the  relators'  case  was  not  b^un 
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until  two  days  after  the  notices  of  garnishment  had  been 
served  in  the  other  cases,  and  the  question  involved  is  as  to 
the  validity  of  the  proceedings  in  those  cases.  The  facts 
as  above  stated  are  practically  undisputed,  and  upon  these 
facts  the  referee  found  that  the  Norfolk  National  Bank  did 
not  appear  or  answer  as  garnishee  in  any  of  the  actions,  but 
that  John  B.  Hays  did^  voluntarily  appear  in  the  five  first 
commenced,  no  notice  of  garnishment  having  been  served 
upon  him.  The  contention  centers  upon  this  finding  and 
upon  the  referee's  conclusion  that  the  county  court  obtained 
no  jurisdiction  by  virtue  of  the  garnishment  proceedings 
in  the  cases  first  begun,  the  affidavits  being  held  insufficieni, 
and  the  garnishee  having  appeared  voluntarily. 

A  question  was  raised  as  to  the  sufficiency  of  the  affi- 
davits in  the  cases  begun  December  1.  The  referee  held 
that  they  were  insufficient.  It  is  said,  first,  that  the  affi- 
davits are  insufficient  in  form  to  authorize  any  garnish- 
ment proceedings  because  they  do  not  show  that  the  Nor- 
folk National  Bank  is  within  the  county  where  the  actions 
were  brought  Whether  the  omission  of  this  averment 
renders  the  garnishment  proceedings  void,  or  wliether  it  is 
a  mere  irregularity  which  may  be  waived  by  the  garnishee's 
appearing  and  answering,  it  is  not  necessary  to  here  decide. 

It  is  also  urged  that  the  garnishee  in  the  actions  of  De- 
cember 1  was  the  Norfolk  National  Bank,  while  the  answer 
was  made  by  Hays  in  his  own  behalf,  and  he  was  a  mere 
volunteer.  This  question  is  also  eliminated  from  the  case 
by  the  conclusion  reached  upon  the  next  question,  which, 
we  think,  goes  to  the  foundation  of  the  whole  proceedings. 

A  recurrence  to  the  statement  of  facts  will  show  that 
there  is  nothing  in  the  records  of  the  cases  of  December  1 
showing  that  any  affidavits  for  garnishment  were  filed  in 
the  county  court  until  May  11,  1889,  long  aftier  relators' 
rights  accrued,  and  after  service  upon  the  garnishee.  On 
behalf  of  respondent  it  is  argued  that  our  statute  only  re- 
quires that  such  an  affidavit  should  be  made  and  not  that 
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it  be  filed  in  the  court  The  question  is  a  new  one  in  this 
state^  but  the  language  of  the  Wisconsin  statute  is  the  same 
as  our  own,  and  the  supreme  court  of  Wisconsin,  in  the 
case  of  WdU  v.  American  Express  Cb.,  66  Wis.,  23,  has, 
we  think,  determined  the  question  in  consonance  with  law, 
and  upon  general  legal  principles  which  cannot  be  ques- 
tioned. It  is  there  said:  ''The  entries  in  the  docket  of  a 
justice  of  the  peace  showing  appearance  of  the  defendant 
would  be  sufficient  to  warrant  the  judgment  in  ordinaiy 
common  law  causes.  But  the  proceeding  of  garnishment 
is  special  and  statutory  and  in  derogation  of  the  common 
law.  It  is  a  proceeding  by  which  the  debtor  is  compelled 
to  pay  another  than  his  creditor,  and  the  right  of  the  cred- 
itor is  transferred  to  another  against  his  will,  and  this  can 
only  be  done  by  force  of  the  statute  strictly  pursued.  It 
is  in  the  nature  of  a  proceeding  in  rem  by  which  the  plaint- 
iff is  sought  to  be  invested  with  the  right  to  appropriate  to 
the  satisfaction  of  his  claim  against  the  defendant  a  debt 
due  from  the  garnishee  to  him.  This  being  the  nature  of 
the  proceeding,  the  principle  is  elementary  that  jurisdiction 
of  the  court  therein  must  affirmatively  appear.  *  *  ♦ 
In  most,  and  perhaps  all,  of  the  cases  of  garnishment 
sought  to  be  introduced  in  evidence  in  defense  of  this  ac- 
tion there  is  an  entry  by  the  justice  that  an  affidavit  was 
made  and  filed.  What  the  affidavit  contained  does  not  ap- 
pear. The  affidavit,  being  a  prerequisite  of  jurisdiction, 
must  not  only  appear  upon  the  records,  but  be  strictly 
sufficient;  and  not  appearing,  no  jurisdiction  whatever  is 
shown  in  the  justice.''  And,  as  said  in  Steen  v.  Noricnj  45 
Wis.,  412,  ''In  order  to  entitle  a  plaintiff  to  have  recourse 
to  the  process  of  garnishment,  in  order  to  confer  on  the 
justice  jurisdiction  to  entertain  it,  he  must  first  make  the 
affidavit  required  by  the  statute.  *  *  ♦  All  proceed- 
ings founded  on  a  materially  defective  affidavit  are  eoram 
non  judice,  and  no  appearance,  no  submission  of  the  gar- 
nishee, can  operate  to  waive  the  defect  of  jurisdiction.'' 


You  37]       SEPTEMBER  TERM,  1893.  641 

State,  ex  rel.  Anstrlan,  WJae  &  Co.,  t.  Duncan. 

It  will  1)6  observed  that  the  court  thought  it  necessary 
not  only  that  a  su6Scient  affidavit  should  affiriiiatively  ap- 
pear^ but  that  it  must  appear  from  the  records  of  the  court, 
lu  order  for  the  affidavits  to  appear  from  the  record  they 
must  be  filed,  and  the  question  then  recurs,  when  is  it  nec- 
essary that  the  filing  should  take  place?  We  answer  that 
it  should  be  before  the  notice  is  served.  Respondent  con- 
tends that  this  is  inconvenient,  as  in  some  cases  causing  de- 
lay which  might  l)e  hazardous,  and  he  supports  that  con- 
tention by  the  language  of  the  statute  requiring  only  the 
making  of  an  affidavit.  The  argument  ab  inconvenienti  is 
•clearly  unsound.  It  might  as  well  be  applied  to  writs  of 
attachment,  executions,  or  other  process  which  issue  only 
from  courts  in  pursuance  of  proceedings  already  had  therein ; 
and  such  force  as  the  argument  might  have  is  more  than 
met  by  the  consideration  that  it  would  be  on  many  accounts 
dangerous  and  unjust  to  ))ermit  an  administrative  officer 
to  act  in  such  extraordinary  cases  ui)on  the  authority  of 
<locuments  placed  in  his  possession  and  not  deposited  in  a 
public  office.  So  far  as  the  question  turns  upon  the  lan- 
guage of  the  statute,  it  may  be  observed  that  sections  200 
and  926  of  the  Code,  relating  to  undertakings  for  attach- 
ments, merely  require  the  undertaking  to  be  executed  in 
the  office  of  the  clerk  or  the  justice  without  any  specific 
direction  that  they  should  be  filed.  Section  219  provides 
for  the  discharge  of  an  attachment  upon  the  execution  of  a 
bond  to  perform  the  judgment.  Section  256,  relating  to  in- 
junction bonds,  provides  that  no  injunction  shall  operate  until 
the  party  obtaining  the  same  shall  ffive  an  undertaking. 
It  would  hardly  be  claimed  that  in  any  of  these  cases  the 
undertaking  or  bond  would  be  effectual  until  filed  and  made 
a  part  of  the  record  of  the  case.  For  the  reasons  stated 
in  the  Wi80on8in  cases  the  garnishment  proceedings  were 
without  jurisdiction  until  May  11,  1889,  when  the  affida- 
vits were  filed.  Had  they  been  contested  down  to  that 
time  they  must  have  failed,  and  it  will  not  do  to  allow  the 
44 
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filing  of  the  aflSdavits  upon  that  date  to  have  a  retroactive 
effect,  and  render  valid  proceedings  bad  long  before,  and 
which  both  the  courts  and  interested  parties  might  right* 
fully  assume  from  the  state  of  the  record  down  to  that  time 
to  be  wholly  invalid. 

The  next  question  which  arises  is  as  to  the  effect  of  tbe 
proceedings  of  May  17, 1889.  The  record  shows  that  tbe 
attorney  for  the  relators  on  that  day  asked  for  an  order  of 
distribution  in  favor  of  the  relators  and  certain  others,  ex- 
cluding the  plaintiffs  in  the  case  of  Deceml)er  1;  that  there 
was  a  hearing  upon  this  motion  and  a  finding  of  the  order 
of  priority  among  the  different  plaintiffs.  Section  232  of 
the  Code  provides  that  where  several  attachments  are  exe^ 
cuted  upon  the  same  property  or  the  same  persons  are  made 
garnishees,  the  court,  on  motion  of  any  of  the  plainti£&, 
may  order  a  reference  to  ascertain  and  report  the  amounts 
and  priorities  of  the  several  attacliments.  This  power 
clearly  confers  upon  tbe  court  authority  to  consider  sucb 
report  as  in  other  cases  and  adjudicate  priorities.  Sec- 
tion 946,  relating  to  justices  of  the  peace,  provides  thai 
in  such  oases  the  justice  issuing  the  first  order  served,  od 
the  motion  of  any  of  the  plaintifls  may  determine  tbe 
amounts  and  priorities.  It  is  claimed  by  the  relators 
that  the  proceedings  had  on  May  17  were  not  within  tbe 
power  conferred  by  these  sections,  for  the  reason  that  the 
validity  of  the  proceedings  was  involved.  In  other  words, 
respondent  urges  that  the  statute  should  be  construed  so  as 
to  restrict  it  to  cases  where  the  validity  of  tbe  different 
orders  is  unquestioned.  Such  a  construction  practically 
defeats  the  statute,  because  in  such  cases  there  is  usually  no 
occasion  for  any  adversary  proceedings.  We  think  tbe 
object  of  these  sections  was  to  provide  a  speedy  and  conven- 
ient method  of  determining  such  conflicting  claims.  The 
record  shows  that  these  proceedings  were  had  upon  the  mo- 
tion of  the  relators  and  they  were  bound  thereby.  If  these 
proceedings  remain  in  force  they  constitute  an  adjudication 
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of  the  whole  of  the  controversy  against  the  relators  which 
conid  only  be  attacked  by  appellate  prooeedingSi  and  not 
collaterally. 

The  order  of  May  18  purports  to  vacate  the  proceedings 
of  the  17th.  Was  it  effectual  for  that  purpose?  The 
provisions  regarding  courts  of  records  apply  to  county 
courts,  while  acting  within  their  special  jurisdiction,  and 
such  courts  have  the  same  powers  as  the  district  court  to 
vacate  judgments  or  orders  during  the  term  at  which  they 
were  rendered.  {Noakea  o.  SwUzer,  12  Neb.^  166;  Volland 
V.  Wilcox f  17  Id.y  46.)  An  inspection  of  the  calendar 
shows  that  May  18  was  within  the  term  as  fixed  by  statu te, 
and  the  order  was  therefore  within  the  power  of  the  court 
in  those  of  the  cases  involving  upwards  of  $200 ;  and  its 
effect  was  to  vacate  the  proceedings  of  May  17  in  those 
cases.  There  was  one  suit  begun  by  W.  V.  Morse  &  Co., 
in  which  less  than  $200  was  claimed,  and  another  by  Tur- 
ner &  Jay,  of  the  same  character.  As  to  these  cases  the 
county  judge  had  only  the  jurisdiction  of  a  justice  of  the 
peace,  and,  except  in  those  cases  especially  provided  by 
statute,  a  justice  of  the  peace  has  no  power  to  set  aside  a 
judgment  or  final  order  after  its  rendition.  {Cox  v.  Tyler, 
6  Neb.,  297 ;  Templin  v.  Snyder,  6  Id.,  491 ;  State,  ex  rel. 
Carter,  r.  Kingy  23  Id.,  540.)  The  order  of  May  18  was  a 
nullity  in  the  two  cases  referred  to,  and  as  to  those  the 
order  of  May  17  remained  in  force. 

Finally,  what  was  the  effect  of  the  proceedings  of  De- 
cember, 1891  ?  This  was  meant  to  be  a  proceeding  under 
section  602  of  the  Code.  It  was  brought  within  the  time 
allowed  by  law ;  there  was  an  appearance  on  behalf  of  re- 
lators, and  the  order  of  May  18  was  set  aside  and  distribu- 
tion ordered  in  accordance  with  the  order  of  May  17.  By 
section  610  of  the  Code  the  provisions  of  602  are  made 
applicable  to  county  courts.  It  will  be  observed  that  in 
the  record  of  1891  there  was  no  express  finding  that  the 
applicant  had  a  ''valid  defense  or  cause  of  action.^'     This 
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phraae,  as  applied  to  these  prooeedings,  most  be  taken  as 
meaning  good  grounds  for  having  an  order  entered  differ- 
ent from  that  which  it  was  sought  to  set  aside.  It  is  prob- 
able that  by  direct  proceedings  the  order  of  1891  might 
have  been  reversed  for  want  of  such  a  finding.  The  fail- 
ure to  make  such  finding  did  not^  however,  oust  the  court 
of  jurisdiction  or  open  the  proceedings  to  collateral  attack. 
We  think|  therefore,  that  the  referee  erred  in  not  receiving 
in  evidence  the  record  of  November  and  December,  1891. 
The  result  of  these  proceedings  is  to  reinstate  the  orders  of 
May  17,  and  the  referee  should  have  found  that  the  whole 
matter  herein  in  controversy  had  been  adjudicated  in  those 
proceedings  adversely  to  the  relator.  We  think  the  adju- 
dication was  erroneous,  but  the  remedy  for  that  was  by  ap- 
peal or  by  proceedings  in  error.  It  follows  that  the  writ 
must  be  denied. 

Wbit  denikd. 


The  other  commissioners  concur. 
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FiLBD  September  20,  1893.    No.  4270. 

1;  Bank  Gheoks:  The  Statute  of  Limitations  begins  to  ran 
in  favor  of  the  drawer  of  a  check  at  the  latest  after  the  lapse  of 
a  reasonable  time  for  the  preseutment  of  the  ohedc. 

9.  Foreign  Laws:  Failure  to  Plead:  Presumptions.  The 
courts  of  this  state  will  not  take  judicial  notice  of  the  laws  of 
other  states,  and  in  the  absence  of  proof  such  laws  will  be  pre- 
sumed to  be  the  same  as  our  own. 

Error  from  the  district  court  of  Nuckolls  county. 
Tried  below  before  Morris,  J. 
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John  M.  Bagan  and  8.  A.  Searle,  for  plaintiff  in  error. 
H,  W.  Sliort,  con^a. 

Irvine,  C. 

The  defendant  in  error  sued  the  plaintiff  in  error  in  the 
district  court  of  Nuckolls  county  upon  a  check  drawn  by 
plaintiff  in  error  to  the  order  of  defendant  in  ^ror  for 
$746.22  upon  Serogp^in  &  Son,  bankers,  Mount  Pulaski, 
III.,  and  dated  November  10,  1882.  He  alleged  present- 
ment and  dishonor  of  the  check  November  14, 1888.  The 
suit  was  begun  February  20,  1889.  The  plaintiff  in  error 
in  answer  pleaded,  first,  the  statute  of  limitations;  second, 
that  the  check  was  presented  and  paid  at  or  about  the  day 
of  its  date;  third,  matter  claimed  to  operate  in  estoppel, 
which  it  will  not  be  necessary  here  to  notice.  The  reply 
amounts  to  a  general  denial.  The  case  was  tried  to  the 
court,  a  jury  being  waived,  and  there  was  a  general  find- 
ing and  judgment  for  the  defendant  in  error. 

One  of  the  errors  assigned,  and  the  only  one  which  we 
shall  notice,  is  that  the  court  erred  in  not  finding  that  the 
action  was  barred  by  the  statute  of  limitations.  This  as- 
signment raises  the  question  as  to  when  the  statute  begins 
to  run  upon  a  bank  check  in  an  action  i^inst  the  drawer 
of  the  check.  A  check  is  in  some  respects  analogous  to  a 
bill  of  exchange  or  a  note  payable  on  demand.  On  notes 
payable  on  demand  the  statute  of  limitations  has  been  held 
to  run  from  the  date  of  the  note.  {lAUle  v.  Blunt,  9  Pick. 
[Mass.],  488;  Wenman  v.  Mohawk  Ins,  G>.,  13  Wend*. 
[N.  Y.],  267.)  Where  a  drawer  of  a  check  had  no  funds 
to  meet  it,  it  was  held  that  the  statute  began  to  run  from 
the  date  of  the  check.  {Brash  o.  BarreU,  82  N.  Y.,  400.) 

It  is  true  that  the  last  case  was  decided  upon  the  theory 
that  inasmuch  as  the  drawer  had  no  funds  in  the  bank  to 
meet  the  check,  presentment  immediately  would  have  been 
unavailing,  and  a  cause  of  action,  therefore,  arose  in  favor 
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of  the  payee  as  soon  as  the  check  was  given.  We  can  see, 
too,  that  there  is  a  distinction  between  a  note  payable  on 
demand  and  a  check,  as  an  action  lies  at  once  against  the 
maker  of  a  demand  note  without  actual  prior  demand. 
{Norton  v.  EUam,  2  M.  &  W.  [Eng.],  461;  Bumham  v. 
Alien  J  1  Gray  [Mass.],  496;  New  Hope  Delaware  Bridge 
Co,  V.  PetTy,  11  IW.j  467.)  Nevertheless  a  check  is  not 
designed  for  circulation,  but  for  immediate  presentment 
(First  National  Bank  of  Wymore  v.  Miller^  37  Neb.,  500.) 

The  time  within  which  presentment  must  be  made  is 
quite  limited.  Ordinarily,  when  the  payee  of  a  check  and 
the  bank  upon  which  it  is  drawn  are  in  the  same  town,  a 
check  must  be  presented  before  the  close  of  banking  hours 
the  day  after  it  is  received.  (See  cases  cited  in  note  to 
Holmes  v.  Briggsy  17  Am.  State  Rep.  [Pa.],  804.)  Other- 
wise it  should  be  forwarded  for  presentment  the  day  after 
it  is  received  by  the  payee  and  presented  the  day  after  it 
is  received  by  the  agent  for  collection.  Special  circum- 
stances may  excuse  a  greater  delay,  but  no  excuse  is  pleaded 
or  proved  for  the  delay  in  this  case.  We  think  that  the 
statute  should  be  deemed  to  have  begun  to  run  at  the  latest 
upon  the  expiration  of  a  reasonable  time  for  presenting 
the  check,  and  that  a  delay  for  over  six  years  would  com- 
plete the  bar  of  the  statute  beyond  all  question. 

It  is  claimed  by  defendant  in  error  that  delay  in  present- 
ing the  check  does  not  release  the  drawer  unless  he  has 
been  injured.  This  is  the  rule  where  suit  is  brought 
within  the  period  of  limitations,  but  the  statute  in  all  cases 
bars  relief.  The  statute  runs  in  favor  of  the  drawer  as 
well  as  others.  It  is  also  claimed  that  the  drawer  has,  dur- 
ing the  whole  period,  resided  in  Illinois,  and  that  the  stat- 
utory period  is  there  ten  years.  This  may  be  true,  but  it 
is  neither  pleaded  nor  proved.  The  court  canuot  take  ju- 
dicial notice  of  the  law  of  another  state,  but  in  the  ab- 
sence of  proof  it  will  be  presumed  to  be  like  that  of  our 
own.  {Lord  v.  State,  17  Neb.,  526 ;  Bailey  v.  Stale,  36  Id., 
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808.)  Presuming  the  law  of  Illinois  to  be  the  same  as  our 
^wn,  the  action  had  been  barred  by  the  laws  of  that  state 
at  the  time  it  was  commenced  here,  and  was,  therefore, 
barred  here.  (Code  of  Civil  Procedure,  sec.  18;  Hower  v. 
Aultman,  27  Neb.,  251.)  Aside  from  the  failure  of  proof 
upon  this  point  the  pleadings  entirely  failed  to  present  the 
issue.  Upon  the  face  of  the  petition  the  action  was  barred, 
and  a  demurrer  wonld  have  lain. 

Bevebsed  and  bemanded. 
Btak,  C,  concurs. 

Ragan,  C,  having  been  of  counsel  in  the  case,  took  no 
fiart  in  its  consideration  or  decision. 


Daioel  C.  Eayanatjgh  y.  I.  Oberfeldeb  & 

Company. 

Filed  Septkmbsb  20,  1893.    Na  4969. 

1.  TroYer  and  Conversion :  Plsading.  A  petition  in  an  ac- 
tion in  the  nature  of  trover  arerred  ownership  generally  of  cer- 
tain chattels  in  the  plaintiff.  The  defendant  denied  plaintiff's 
ownership  and  alleged  ownership  in  one  B.  F.  S.,  and  a  seixnre 
bj  defendant  under  proceedings  against  B.  F.  8.  HM,  That 
the  title  to  the  chattels  was  properly  pnt  in  issue  by  these 
pleadings,  and  that  plaintiff's  case  was  sustained  by  proof  of 
ownership  in  Mrs.  S.,  and  a  chattel  mortgage  made  by  Mrs.  S. 
to  the  plaintiff: 

%  Volimtary  Assignments :  Pbefbrbbd  Cbeditobs.  The  as- 
signment law,  Compiled  Statutes,  chapter  6,  does  not  deprive 
insoWent  debtors  of  their  common  law  right  to  prefer  creditors. 
The  law  merely  prohibits  preferences  (with  certain  ezoeptiona 
named  in  the  act)  when  made  in  the  assignment  itself  and  pref- 
erences made  within  thirty  days  before  an  assignment  actually 
executed,  with  notice  upon  the  part  of  the  creditor  preferred 
that  the  debtor  was  then  insolvent  or  contemplating  insolvency. 
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Error  from  the  district  ooart  of  Platte  county.  Tried 
below  before  Post,  J. 

Boumum  A  Smith  and  Pound  A  Burr,  for  plaintiff  in 
error. 

SuUivan  &  Beeder  and  I.  JL  Albert,  ecmita. 

Irvine,  C. 

This  cause  haa  twice  before  been  in  this  court  It  is  re* 
ported  in  21  Neb.,  483,  and  29  Neb.,  427.  The  former 
opinions  contain  a  full  statement  of  the  facts.  A  third 
trial  resulted  in  a  verdict  in  favor  of  Oberfelder  &  Co., 
the  plaintiffs  below,  for  $2,072,  and  the  defendant,  this 
time,  prosecutes  error. 

It  is  claimed  that  the  court  erred  in  giving  certain  in* 
structions  submitting  to  the  jury  the  question  as  to  whether 
B.  F.  Stump  or  Mrs.  Stump  was  the  owner  of  the  goods 
in  controversy.  No  exceptions  were  taken  to  the  giving 
of  these  instructions,  and  they  are,  therefore,  not  presented 
to  this  court  for  review.  If,  however,  the  plaintiff  in  error 
is  correct  in  his  theory  that  the  ownership  of  the  goods 
was  not  put  in  issue  by  the  pleadings,  the  point  is  prob- 
ably preserved  by  the  assignment  of  error  that  the  verdict 
was  not  sustained  by  sufficient  evidence,  and  that  it  is  con- 
trary to  law,  the  estoppel  pleaded  having  been  held  bad  in 
29  Keb.,  427,  and  not  having  been  submitted  to  the  jury 
upon  the  third  trial.  It  is  true  that  the  plaintiffs  below 
did  not  allege  that  the  goods  belonged  to  Mrs.  Stump  and 
that  they  derived  their  title  through  her.  They  do,  how«» 
ever,  allege  ownership  in  themselves,  and  issue  was  joined 
by  the  answer's  alleging  ownership  in  Stump  and  a  seizure 
upon  process  directed  against  him.  We  do  not  think  it 
necessary  for  the  plaintiff  in  an  action  of  trover  to  trace  in 
his  petition  the  devolution  of  title  to  himself;  and,  while 
the  evidence  shows  that  Oberfelder  &  Co.  claimed  ownership 
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under  a  mortgage  and  not  absolute  ownership  in  the  goods^ 
we  think  evidence  of  such  title  was  admissible  under  a 
general  allegation  of  ownership;  especially  since  the  case 
has  been  twice  considered  by  this  courts  and  each  time  the 
true  state  of  the  title  was  treated  as  having  been  properly 
put  in  issue. 

PlaintifF  in  error  next  argues  that,  conceding  Mrs. 
Stump  to  be  the  owner  of  the  goods,  the  mortgage  to  Ober-^ 
felder  &  Co.  was  fraudulent  as  against  creditors.  The  ar- 
gument is  that,  at  the  time  the  mortgage  was  given,  Mrs* 
Stump  was  contemplating  making  a  general  assignment 
for  creditors;  that  through  Mr^  Oberfelder's  influence  she 
was  induced  to  make  the  mortgage,  in  effect  preferring  hi» 
claim;  that  an  assignment  was  in  fact  drawn.  This  was 
not  executed  by  her,  or  at  least  not  delivered.  It  is  claimed 
that  the  policy  of  our  assignment  law  is  to  prevent  pref- 
erences, except  those  permitted  by  the  act,  and  that  the 
execution  of  this  mortgage  operated  to  create  an  unlawful 
preference  and  to  prevent  an  assignment,  and  must  be  treated 
as  void  under  section  42  of  the  assignment  law. 

The  assignment  law  was  not  intended  to  deprive  a  debtor 
of  his  right  to  prefer  creditors.  In  Hershiaer  v.  Higman, 
31  Neb.,  531,  it  is  said :  ''  This  court  in  numerous  cases  has 
held  that  it  is  competent  for  a  debtor  to  secure  one  or  more 
creditors  to  the  exclusion  of  others  where  the  transaction 
is  not  tainted  with  any  fraudulent  intent.  The  fact  that 
Boy  Ian  was  insolvent  does  not  affect  his  right  to  secure  part 
of  his  creditors."  And  in  Brown  r.  Williama,  34  Neb., 
376,  the  court,  through  Mr.  Justice  Post,  says:  "It  has 
been  frequently  held  by  this  court  that  it  was  not  the  pur- 
pose of  the  assignment  law  to  take  away  the  dominion 
which,  at  common  law,  one  is  permitted  to  enjoy  over  his 
own  property.  A  debtor  in  failing  circumstances  may  still 
secure  one  or  more  of  his  creditors  by  mortgage  or  convey* 
ance  absolute,  provided  the  transaction  is  not  tainted  ivith 
fraud,  although  the  effect  of  such  conveyance  or  mortgage 
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is  to  defeat  the  collection  of  other  claims."  And  the 
case  of  Banks  v.  Omaha  Barb  Wire  Q>.,  30  Neb.,  128 
(the  case  relied  upon  by  plaintiff  in  error),  is  cited  in  sup- 
port of  that  proposition.  All  these  cases  arose  after  the 
passage  of  the  present  assignment  law.  An  assignment  is 
a  voluntary  act.  A  debtor  cannot  be  compelled  to  make  it, 
and  it  is  only  when  he  does  make  such  an  assignment 
that  section  42  of  the  act  applies,  and  renders  void  trans- 
fers of  his  property  made  within  thirty  days  before  the 
making  of  such  assignment  with  notice  to  the  grantee  of 
his  insolvency. 

As  was  said  in  Hershiser  v.  Hignum^  supra^  referring  to 
sections  42  and  43  of  the  assignment  )aw:  ''The  above 
provisions  do  not  in  any  manner  affect  mortgages  given  to 
preferred  creditors  more  than  thirty  days  before  the  mak- 
ing  of  an  assignment,  but  sudi  mortgages  are  valid  unless 
followed  by  an  assignment  wittiin  thirty  days  after  the 
same  are  given."  The  common  law  right  to  prefer  a  cred- 
itor, therefore,  remains,  and  the  assignment  law  only  de- 
feats such  preference  when  an  assignment  is  thereaft;er 
actually  made  and  delivered  within  the  period  provided  by 
the  act  and  under  the  circumstances  therein  designated. 

The  sufficiency  of  evidence  as  to  the  ownership  of  the 
goods  is  generally  questioned.  Upon  this  point  the  testi- 
mony was  conflicting,  as  from  the  former  opinions  it  seems 
to  have  been  upon  the  other  trials.  We  have  examined  it 
and  are  satisfied  that  it  is  sufficient  to  support  the  verdict 

*  Judgment  affibmbd. 

The  other  commissioners  concur. 
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John  L.  Wheeler  v.  Oeoboe  A.  Van  Sickle. 

FiLKD  September  90, 1883.    No.  4989. 

1.  Beview:  Bulinq  on  Eyidengs:  Objeotions.  An  objection 
interposed  to  a  question  not  answered  by  a  witness  does  not  pre^ 
sent  for  review  in  this  oonrt  the  propriety  of  a  similar  question 
asked  at  a  later  stage  of  the  examination  and  answered  without 
oljeetion. 

%  Witnesses :  Impeachment.  Upon  a  second  trial  of  a  case  it 
cannot  be  shown  for  the  purpose  of  impeachment  that  upon  a 
former  trial  a  witness  &iled  to  testify  as  to  certain  facto  oovered 
by  his  examination  upon  the  second  trial,  unless  it  be  also  shown 
that  he  was  interrogated  as  to  such  facts  or  that  his  attention 
otherwise  directed  thereto. 


Ebbob  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbetb,  J. 

Lamby  RicheUa  &  TFtbon^  for  plaintiff  in  error. 
Wacley  &  Oibson,  contra. 

Ibvinb,  C. 

The  defendant  in  error  recovered  judgment  in  the  dis* 
trict  court  of  Lancaster  county  against  the  plaintiff  in  error 
for  commissions  claimed  to  have  been  earned  in  procuring 
a  purchaser  for  real  estate  of  the  plaintiff  in  error. 

The  plaintiff  in  error  contends  that  the  court  erred  in  re- 
fusing to  give  the  third  instruction  asked  by  him.  This 
instruction  was  as  follows : 

"You  are  instructed  that  before  plaintiff  can  recover  he 
must  prove  by  a  preponderance  of  evidence  that  he  was  the 
procuring  cause  of  making  a  sale,  or  of  producing  a  pur- 
chaser who  is  willing,  ready,  and  able  to  buy  on  the  terms 
proposed  by  the  seller.  Unless  the  principal,  Birney,  au- 
thorized his  agent,  Hitchcock,  to  accept  defendant's  offer, 
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any  aooeptanoe  by  him  would  not  make  a  sale,  and  woold 
not  entitle  plaintiff  to  his  commissions.^' 

The  sabetance  of  this  instruction  was  given  in  the  seo* 
ond  instruction  given  at  the  request  of  defendant  in  error^ 
and  in  the  first,  second,  and  third  instructions  given  at  the 
request  of  the  plaintiff  in  error,  as  well  as  by  the  second 
and  third  given  by  the  court  of  its  own  motion.  No  error 
can  be  predicated  upon  the  refusal  of  this  instruction. 

It  is  next  claimed  that  the  court  erred  in  permitting  the 
witness  Hitchcock  to  testify  as  to  the  con'^ents  of  a  letter 
received  by  him  from  one  Birney,  the  purchaser  whom  the 
defendant  claims  to  have  produced.  It  is  claimed  that  no 
sufficient  foundation  was  laid  for  the  introduction  of  sec- 
ondary evidence.  This  witness  testified  that  he  had  re- 
ceived certain  letters  from  Birney  subsequently  to  one  in- 
troduced in  evidence ;  that  he  had  made  search  for  the  lost 
letter  and  had  not  been  able  to  find  it.  He  was  then  asked 
to  state  what  the  letter  contiEiined.  An  objection  was  made 
and  overruled,  whereupon,  without  any  answer  having 
been  given  to  that  question,  counsel  for  plaintiff  in  error 
interrogated  the  witness  at  some  length  as  to  the  fact  of  the 
receipt  of  the  letter  in  regard  to  which  inquiry  was  made. 
AAer  that  examination  the  witness  was  again  asked  the 
contents  of  the  letter.  No  further  objection  was  iiiterpo"^ 
and  the  questions  were  answered.  The  objection  to  the  first 
question  asked  is  not  sufficient  to  bring  the  competency  of 
the  evidence  before  this  court  for  review.  The  examina- 
tion on  the  part  of  the  plaintiff  in  error  was  in  the  nature 
of  a  cross-examination  as  to  the  foundation  laid  for  this 
evidence,  and  the  objection  made  before  this  cross-examina- 
tion cannot  be  extended  so  as  to  apply  to  a  similar  question 
asked  and  answered  without  objection,  after  the  prelimi- 
nary testimony  had  taken  a  different  form. 

It  is  urged  that  the  court  erred  in  excluding  evidence  to 
the  effect  that  on  a  former  trial  of  the  case  in  the  county 
court  the  witness  Hitchcock  had  mentioned  no  such  letter 
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zs  that  last  referred  to  as  having  been  received  and  lost. 
In  explanation  of  this  point,  it  may  be  well  to  state  that 
the  principal  controversy  in  the  case  was  whether  or  not 
the  purchaser  whom  the  defendant  in  error  claims  to  have 
produced,  was  willing  to  take  the  land  upon  the  terms  pro- 
posed by  Wheeler.  A  letter  from  the  purchaser  to  Hitch- 
cock, his  agent  in  Lincoln,  was  introduced  in  evidence,  but 
that  letter  contained  reservations  and  conditions  of  such  a 
nature  as  to  preveut  its  being  an  absolute  acceptance  of 
Wheeler's  terms.  The  court  instructed  the  jury  to  that 
effect.  The  defendant  in  error  sought  to  show  that  very 
shortly  after  this  letter  was  received  another  had  come, 
absolutely  accepting  the  terms.  This  was  the  letter  alleged 
to  have  been  lost. 

Hitchcock  was  asked,  on  cross-examination,  whether  in 
the  county  court  he  had  testified  that  he  had  received  a  letter 
and  lost  it.  He  said  he  did  not  know.  He  was  then 
asked,  '^  Did  you  not  there  testify  that  this  was  the  letter 
on  which  you  acted  and  the  only  one  you  had  from  him 
after  you  sent  him  Wheeler's  proposition?"  He  was  also 
asked  whether  he  testified  anything  about  it  and  whether 
he  stated  its  contents.  To  all  of  these  questions  he  an- 
swered in  effect  that  he  could  not  remember. 

Mr.  Wheeler  in  rebuttal  was  asked:  *'Did  he  (Hitch- 
cock) in  that  examination  and  trial  claim  that  there  was 
another  letter  on  which  he  acted,  except  the  one  in  evidence 
in  this  case?''  This  was  objected  to,  as  incompetent  and 
immaterial,  and  because  no  evidence  had  been  produced 
that  Hitchcock  had  been  interrogated  relative  to  any  such 
matter.  Plaintiff  in  error  then  offered  to  show  that  Hitch- 
cock, during  his  examination  in  the  county  court,  made  no 
allusion  to  any  letter  except  the  one  in  evidence,  and  made 
no  claim  to  having  acted  under  the  authority  of  any  other 
letter.  We  think  the  trial  judge  was  right  in  excluding 
this  evidence.  The  foundation  which  would  have  justified 
impeaching  evidence  was  in  the  question  quoted,  wherein 
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Hitchcock  was  asked  whether  he  did  not  testify  that  the 
letter  in  evidence  was  the  one  on  which  he  acted  and  the 
only  one.  There  was  no  offer  to  produce  any  such  evidence 
but  simply  an  offer  to  show  that  Hitchcock  had  not^  in  fact, 
testified  in  r^ard  to  any  other  letter,  and  there  was  no  offer 
to  show  that  he  did  testify  that  the  letter  in  evidence  was 
the  one  upon  which  he  acted,  or  that  he  testified  that  there 
was  no  other  letter^  or  that  his  attention  was  called  in  any 
way  to  the  subject  of  the  second  letter.  Certainly  no  in- 
ference can  be  drawn  against  the  credibility  of  a  witness's 
testimony  because  upon  a  former  trial  of  the  case  he  re- 
mained silent  upon  a  subject  upon  which  he  had  never  been 
interrogated,  and  to  which  his  attention  was  not  directed. 
It  is  not  the  duty  of  witnesses  to  volunteer  testimony,  and 
their  failure  to  do  so  cannot  be  shown  for  the  purpose  of 
impeaching  them. 

It  is  allied  that  the  verdict  was  not  sustained  by  the 
evidence.  It  would  be  useless  to  review  the  evidence  in  de- 
tail. We  have  examined  it  carefully,  and  while  upon  one 
or  two  points  we  are  not  satisfied  that  the  jury  reached  the 
correct  conclusion,  we  think  there  was  sufficient  evidence 
before  them  to  sustain  their  verdict,  and  that  under  the  rule 
established  in  this  state  it  cannot  be  disturbed. 

Judgment  affibmrdw 
The  other  commissioners  concur. 
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In  re  Supreme  Court  Commissioners, 

FUjKD  Septembbb  26, 1883.    No.  6673. 

L  Constitutional  Law:  Statutbs:  Supbbmb  Coubt  Oomui^ 
8I0NBB&  Under  the  act  approved  March  9, 1893,  anthorizing 
the  sapreme  court  to  appoint  three  supreme  court  oomminioners 
to  assist  in  disposing  oC  the  business  of  the  supreme  court,  three 
oommiseioners  were  appointed  who  duly  took  the  oath  required 
hj  law,  and  prepared  certain  opinions  in  cases  pending  in  the  su- 
preme court  The  syllabus  of  each  case  was  examined  by  tha 
court  and  approved  by  it,  and  the  opinion  then  filed  under  the 
general  rule  of  court  that  when  so  filed  it  should  stand  as  the 
judgment  of  the  court  field,  Not  in  conflict  with  the  constitu- 
tion of  the  state. 

9.  Supreme  Cotirt  CommisBiohers :  Dutibs.  The  commis- 
sioners themselves  file  no  opinions.  It  is  their  duty  to  ezamiBe 
records,  hear  arguments,  consider  the  authorities  bearing  upon 
the  questions  involved,  and  write  opinions  conforming  to  their 
views.  In  all  these  respects  they  are  to  act  independently  of 
the  court,  but  their  opinions  have  no  force  or  effect  until  the  syl- 
labus of  each  case  is  approved  by  the  court  and  filed  by  it 

8L  :  Motions  pob  Rkhbabiko.    Motions  for  rehearing  may 

be  filed  as  in  cases  where  the  opinions  have  been  prepared  by  the 
court,  and  such  motions  will  be  considered  by  the  court.  If 
there  is  probable  error  a  rehearing  will  be  granted* 

Opinion. 

Maxwell,  Ch.  J. 

In  a  number  of  cases  decided  by  the  supreme  court  com- 
missioners the  validity  of  their  acts  is  questioned,  and  it  is 
allied  that  a  judgment  entered  by  them  is  illegal  and 
void.  Instead  of  considering  this  question  in  connection 
with  the  motions  for  rehearing  filed  in  several  cases  we  will 
consider  it  by  itself.  The  act  creating  the  commission  is  as 
follows: 

^'Section  1.  The  supreme  court  of  the  state,  immediately 
upon  the  taking  effect  of  this  act,  shall  appoint  three  per- 
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sons,  no  two  of  whom  shall  be  adherents  to  the  same  political 
party,  and  who  shall  have  attained  the  age  of  tliirty  years, 
and  are  citizens  of  the  United  States  and  of  this  state, 
and  regularly  admitted  as  attorneys  at  law  in  this  state, 
and  in  good  standing  of  the  bar  thereof,  as  commissioners 
of  the  supreme  court 

''Sec.  2.  It  shall  be  the  duty  of  said  commissioners,  un- 
der such  rules  and  regulations  as  the  supreme  court  may 
adopt,  to  aid  and  assist  the  court  in  the  performance  of  its 
duties  in  the  disposition  of  the  numerous  cases  now  pend- 
ing in  said  court,  or  that  shall  be  brought  into  said  court 
during  the  term  of  office  of  such  commissioners. 

''  Sec.  3.  The  said  commissioners  shall  hold  office  for 
the  period  of  three  years  from  and  after  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice  of 
law.  They  shall  each  receive  a  salary  equal  to  the  salary 
of  a  judge  of  the  supreme  court,  payable  at  the  same  time 
and  in  the  same  manner  as  salaries  of  the  judges  of  the 
supreme  court  are  paid.  Before  entering  upon  the  tKs- 
charge  of  their  duties  they  shall  each  take  the  oath  pro- 
vided for  in  section  1  of  article  14  of  the  constitution  of 
this  state.  All  vacancies  in  this  commission  shall  be  filled 
in  like  manner  as  the  original  appointment 

''Sec.  4.  Whereas  an  emergency  exists,  this  act  shall  take 
effect  and  be  in  force  from  and  after  its  passage  and  approval. 

"Approved  March  9th,  A.  D.  1893." 

In  pursuance  of  this  act  the  court  appointed  three  com- 
missioners, who  at  once  took  the  oath  required  by  law  and 
entered  upon  the  duties  of  their  office.  At  tliat  time  tlie 
court  made  a  general  order  that  the  opinions  of  the  com- 
missioners, when  filed,  in  every  case  should  stand  as  the 
judgment  of  the  court  It  may  be  well  to  state  that  the 
commissioners  themselves  file  no  opinions.  They  are  all 
submitted  to  the  court  and  the  syllabus  of  each  case  is  ex- 
amined.  If  apprJ^ved,  it  is  filed  by  the  court.  If  not  ap- 
proved, it  is  then  returned  to  the  commissioners  to  have 
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the  same  made  to  conform  to  the  suggestions  of  the  courts 
or  the  court  itself  makes  the  neoessary  changes.  The 
court,  however^  desires  to  have  the  commission  ac6  inde- 
pendently in  the  first  instance  in  rendering  decisions^  and 
to  examine  the  recoixls  and  inve8ti&:ate  the  authorities  and- 
end^vor  to  reach  a  correct  conclusion  in  each  case.  Motions 
for  a  rehearing  are  filed  in  the  same  manner  as  in  cases 
prepared  by  the  court.  These  motions  are  carefully  con- 
sidered by  the  court,  and  if  sufficient  cause  is  shown  for  a 
rehearing  it  will  be  granted.  The  .coprt,  however,  files 
the  opinions,- and  when  filed  they  stand  as  the  judgment  of 
the  court  until  vaaited  or  modified.  The  attacks  made  on 
the  commissioners,  therefore,  are  unauthorized^  and  the  ob- 
jections are  overruled. 


The  other  judges  concur. 


Ebnst  F.  Hartwig  v.  James  L.  Gordon. 

FiLKD  Skptsmbeb  26^  1893.    Na  5160. 

. .  *      *  • 

1.  Trial :  Instbuctiokb.  A  iMurty  has  m  right  to  hATe  his  case  sab-, 
mitted  to  the  Jary  upon  the  iasaes  in  his  &yor  aa  presented  by 
his  pleadings  and  proof. 

2. :  Obal  Instructions:  Review.     The  statute  leqnires 

aU  instmctions  to  a  jury  and  modifications  thereof  to  be  in' 
iviiting,  and  where  oral  instmctions  or  oral  modifications  thereof 
ate  given,  to  which  exceptions  Xor  that  canaa  are  token,  it  ia 
gronad  of  error. 

Error  from  the  district  court  of  Gage  county.    Tried 
below  before  Appelget,  J. 

Riekards  &  Profit,  for  plaintiff  in  error: 

The  instructions  should  be  applicable  to  the  eviSenee  in* 
troduoed  on  the  trial.     It  is  error  to  disregard  this  nile. 
45 
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{OUy  of  Lincoln  v.  HolmeSy  20  Neb.,  47;  SUmgh  r.  Strfani, 
19  Id.,  468;  Ballard  v.  State,  Id.,  619;  Meiediih  v.  Km- 
nard,  1  Id.,  319 ;  NeihardJt  v.  Kilmer^  12  Id.,  88 ;  EepubU- 
can  V.  B.  Co.  «.  Finkj  18  Id.,  92.)  Instructions  should 
be  ID  writing.  (Ch.  19,  sees.  62,  56,  Comp.  Stats.;  Bepub^ 
lican  V.  R  Cb.  v.  Arnoldy  13  Neb.,  488.) 

Origg^f  Rmaker  A  Bibb,  eonira. 

MAXWBLii,  Ch.  J. 

This  is  an  action  commenced  by  the  plaintiff  to  recover 
from  the  defendant  the  sum  of  $98.60,  balance  due  on  a 
bill  of  merchandise  sold  to  the  defendant  in  error.  Trial 
was  had  and  judgment  for  plaintiff.  Defendant  appealed 
to  the  district  court.  The  defendant  answered  the  petition 
of  the  plaintiff,  admitted  the  claim  of  the  plaintiff,  and  for 
further  answer  set  up  a  counter-claim  against  the  plaintiff 
in  the  sum  of  $250,  moneys  which  he  claimed  to  be  due 
him  on  account  of  failure  of  a  warranty  of  title  to  certain 
saloon  fixtures  which  he  alleged  in  his  answer  he  purchased 
from  the  plaintiff  for  the  sum  of  $550.  The  plaintiff  re- 
plied denying  each  and  every  allegation  of  new  matter  con- 
tained in  the  answer.     A  trial  was  had  to  a  jury. 

In  addition  to  the  testimony  in  behalf  of  the  defendant, 
and  sustaining  his  cause  of  action,  the  evidence  tenda 
to  show  the  following  facts :  In  1884  one  George  Poffen- 
barger  was  indebted  to  H.  R.  W.  Hartwig  &  Co.,  a  whole- 
sale liquor  firm  of  St.  Joseph,  Missouri,  in  a  large  anm  of 
money,  $600  of  which  was  secured  by  chattel  mortage 
upon  saloon  fixtures  and  buildings  located  in  the  town  of 
Blue  Springs.  In  1889  Poffenbarger  sold  the  saloon  fix-^ 
tures,  with  the  consent  of  Hartwig  &  Co.,  to  the  firm  of 
Sivey  &  Bloom,  who  paid  $300  in  cash  and  executed  U> 
Hartwig.&  Co.  a  promissory  note  for  $300  due  July  8, 
1889,  as  collateral  to  the  note  and  mortgage  which  they 
already  held  against  Poffenbarger.     On  or  about  the  5th 
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day  of  July,  1889,  SIvey  &  Bloom  became  indebted  to  the 
plaintiff  herein  in  quite  a  large  amonnt  for  merchandise, 
and  becoming  embarrassed  it  was  agreed  between  Sivey  A 
Bloom  and  the  plaintiff  that  Oeorge  Poffenbarger  should 
be  placed  in  the  saloon  to  receive  the  moneys  and  apply  the 
proceeds  after  the  payment  of  current  expenses  to  the 
liquidation  of  Hartwig's  claim  against  Sivey  &  Bloom. 
Poffenbarger  remained  in  this  position  until  some  time  in 
May,  1890,  when  the  defendant  Gordon  went  to  Blue 
Springs  and  negotiated  for  the  purchase  of  the  fixtures  for 
the  purpose  of  going  into  the  saloon  business  in  Blue 
Springs.  After  some  preliminary  arrangement  a  sale  was 
consummated  between  the  parties  by  which  the  defendant 
Gordon  was  to  pay  $550  for  the  saloon  fixtures,  $300  of 
which  was  to  be  paid  in  taking  np  a  note  which  Sivey  & 
Bloom  had  given  to  Hartwig  &  Co.,  the  remaining  $250 
to  be  paid  upon  the  bills  of  the  concern  which  had  been 
contracted  during  the  time  that  Sivey,  or  Sivey  &  Bloom, 
were  running  the  business.  About  the  21st  day  of  Octo- 
ber, 1889,  Eli  Sivey,  who  succeeded  to  the  rights  of  Sivey 
&  Bloom  in  said  property,  executed  a  mortgage  to  secure  a 
note  of  $1,000  to  one  "Walter  Foster,  and  afterwards,  on 
the  11th  of  November,  1889,  Sivey  executed  another  mort- 
gage upon  the  same  property  to  Walter  Poster  to  secure 
the  sum  of  $1,000.  Both  these  notes  and  mortgages 
were  afterwards  assigned  by  Foster  to  one  William  Little, 
who,  in  June,  1890,  and  after  the  sale  to  Gordon,  at- 
tempted to  foreclose  the  mortgages,  and  for  that  purpose 
commenced  a  replevin  action  in  the  district  court  of  Gage 
county  against  Eli  Sivey  and  the  defendant  Gordon,  to 
recover  possession  of  said  property,  which  action  was  tried 
in  the  district  court  of  Gage  county  and  judgment  rendered 
in  favor  of  the  plaintiff  therein  on  the  18th  day  of  Decem- 
'  ber,  1890;  that  action  is  now  pending  on  error  in  this  court. 
The  theory  on  which  this  case  was  tried  on  the  part  of 
defendant  in  the  court  below  was  that  Hartwig  claimed  to 
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be  the  absolate  owner  of  the  property,  and,  as  snch  owner, 
sold  the  same  to  Gordon  and  warranted  the  tjtie.  The  evi- 
dence fails  to  establish  this  theory.  The  evidence  shows 
plearly  that  the  only  interest  Hartwig  had  in  this  property 
was  to  the  extent  of  his  mortgage  of  $300,  three  hundred 
pf  the  $600  due  him  from  Poffenbarger  having  been  paid 
at  the  time  Sivey  &  Bloom  purchased  from  Poffenbarger. 
pf  the  (250  which  Grordon  paid,  and  for  which  he  claims  re- 
iinbursement  from  the  plaintiff,  not  one  dollar  was  received 
Ifj  Hartwig  except  on  a  merchandise  bill  which  Sivey 
owed,  and  interest  on  the  Sivey  &  Bloom  note  which  had 
accumulated  prior  to  the  purchase  by  Gordon.  Every  cent 
of  this  |250  was  paid  out  for  the  benefit  of  Sivey  on  bills 
jMrhich  he  had  contracted  while  running  the  saloon,  except 
possibly  |25  which  went  to  pay  a  check  which  he  had 
drawn.  It  is  further  shown  by  the  evidence  that  Hartwig 
,was  in  no  manner  responsible  for  any  of  these  debts  to  the 
payment  of  which  the  $250  was  applied.  How  then  can 
it  be  claimed  that  the  plaintiff  is  responsible  for  this  money 
to  Gordon  and  should  pay  the  amount  back  to  him  ?  But 
it  is  contended  on  behalf  of  this  defendant  that  Poffen- 
)[)arger  was  the  agent  of  the  plaintiff,  and  that  he  received 
the  $250.  The  interest  of  the  plaintiff  in  the  property  ex- 
tended no  further  than  his  lien  by  virtue  of  the  mortgage 
of  $300.  This  amount  was  assumed  by  Gt)rdon,  who,  as 
he  himself  testifies,  went  to  St.  Joseph  and  had  an  inter- 
view with  the  plaintiff,  and  it  was  then  agreed  that  Gordon 
should  pay  the  $300  to  plaintiff,  and  that  he  should  have 
six  months'  further  time  in  which  to  pay  it.  It  seems  he 
never  complied  with  that  part  of  his  contract.  This  being 
jtrue,  Hartwig  could  have  had  no  interest  whatever  in  the 
$250  which  was  paid  by  Gordon  and  applied  to  the  pay- 
ment of  the  debts  of  Sivey,  and  that  Poffenbarger,  in  re- 
ceiving the  money,  if  he  did  receive  it,  which  is  not  entii^y ' 
dear,  could  not  have  acted  as  the  agent  of  Hartwig  for 
that  purpose.     The  extent  and  scope  of  Poffenbarger's 
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agency  is  shown  bj  the  affidavit  and  letter  of  Hartwig 

introduced  in  evidence  by  the  defendant: 

"State  of  Missouri, 
County  op  Buchanan, 


"Personally  appeared  Ernst  F.  Hartwig,  who  being  duly 
sworn  by  me,  upon  his  oath  says  that  on  July  6,  1889,  he 
appointed  George  W.  Poffenbarger  his  agent  to  hold  and 
keep  in  his  possession  the  saloon  fixtures  and  pool  and 
billiard  tables  located  in  the  Sivey  &  Bloom  saloon  si 
Blue  Springs,  Nebraska,  until  he  could  find  a  purchaser 
therefor;  that  about  the  fore  part  of  May,  1890,  said 
George  W.  Poffenbarger  sold  said  fixtures  and  pool  and 
billiard  tables  to  J.  Jj.  Gordon,  which  sale  he  confirmed.    < 

"Ernst  P.  Hartwig.    ' 

"Sworn  and  subscribed  to  before  me  this  first  day  of 
December,  1890.  Max  Andriano, 

"  [seal.]  Notary  Public.**    \ 

"St.  Joseph,  Mo.,  Dec.  1, 1890.  ; 
"Jifr.  O.  W,  Poffenbarger,  Blue  SpringSj  Neb, — ^DEAri 
Sir:  Yours  to  hand  and  all  contents  duly  noted.  En^ 
closed  I  hand  you  my  affidavit  which  I  think  will  be  sat- 
isfactory in  covering  disputed  points  in  the  Sivey  &  Bloom 
and  J.  L.  Gordon  business.  As  to  sale  made  to  J.  L.  Gordonl 
about  May  1, 1890,  of  billiard  and  pool  tables  and  barroom 
fixtures,  will  state  that  you  were  empowered  by  us  to  make 
the  transfer  as  our  agent  of  above  named  fixtures  then  in 
your  possession.  J.  L.  Gordon  accepting  note  of  Sivey  & 
Bloom,  amount  of  same,  $300,  bearing  interest  at  ten  pet* 
cent;  date  of  note  April  8,  1889,  payable  90  days  afler 
date.  On  this  note  J.  L.  Gordon  paid  interest  to  May  1^ 
1890,  (32.50,  and  agreed  that  he  would  pay  principal  and 
interest  amounting  to  $316  November  1,  1890,  without 
fail.  Of  course  Gordon's  failure  on  complying  with  tb^ 
agreement  leaves  him  out,  and  the  goods  revert  back  to  us: 
I  hope  you  will  succeed  in  getting  everything  in  good 
shape  so  that  there  will  not  be  any  more  disputes  here^ 
after.  Yours  respectfully,        E.  F.  Hartwig/' 
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These  two  papers  should  be  read  and  construed  together. 
They  show  that  Poffenbarger  was  to  hold  possession  of  the 
saloon  fixtures,  pool  and  billiard  tables  until  a  purchaser 
could  be  found.  Therefore,  it  will  be  observed  that  Hartwig 
assumed  no  control  over  the  saloon,  or  over  any  property, 
except  such  as  was  covered  by  his  chattel  mortgage.  The 
letter  also  shows  just  what  plaintiff  understood  at  the  time 
in  relation  to  the  sale  to  Gordon,  t.  e,,  that  all  he,  plaintiff, 
had  to  do  with  the  transaction  was  to  receive  the  $300  and 
interest  which  was  due  him,  and  which,  as  he  says  in  the 
letter,  Gordon  agreed  to  pay  "  November  1  without  fail.' 
Nowhere  in  this  letter  or  affidavit  is  any  reference  made 
to  the  $260  which  Gordon  claims  he  paid  to  Hartwig  or 
his  agent. 

The  court  instructed  the  jury  as  follows : 

*'The  court  instructs  the  jury  that  where  a  vendor  in 
possession  of  personal  property  either  by  himself  or  agent 
sells  the  same  to  a  purchaser  who  buys  in  good  faith,  be- 
lieving he  is  obtaining  a  clear  title  to  the  property,  there  is 
an  implied  warranty  of  title  by  the  vendor;  and  if  in  such 
case  there  is  an  outstanding  claim  of  title,  evidenced  by  a 
duly  filed  chattel  mortgage  on  the  property  sold,  and  the 
mortgagee  takes  possession  of  said  property  under  a  writ 
of  replevin,  thereby  depriving  the  purchaser  of  the  posses- 
sion of  said  property,  and  upon  the  trial  of  the  replevin 
suit  the  judgment  for  the  possession  of  the  property  is  for 
the  said  mortgagee,  then  and  in  that  case  the  purchaser  of 
said  property  would  be  entitled  to  recover,  against  the 
vendor  of  the  same,  damages  by  reason  of  the  failure  of 
the  vendor's  title." 

This  instruction  as  an  a^lute  proposition  of  law  is  no 
doubt  correct,  but  it  is  not  applicable  to  the  testimony  in 
the  case  as  it  in  effect  assumes  that  the  plaintiff  had  sold 
the  property  to  the  defendant. 

The  plaintiff  asked  the  following  instructions,  which 
were  refused : 
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*'l.  The  jury  are  instracted  that  if  you  believe  from  the 
«videooe  that  the  title  transferred  to  Gordon  as  stated  in 
defendant's  answer  failed  by  reason  of  chatter  mortgage 
given  on  said  property  by  one  Stvey  after  the  date  of  the 
sale  described  in  defendant's  answer,  then  you  are  in- 
stmcted  that  such  failure  is  no  fault  of  the  plaintiff,  nor 
does  such  failure  come  within  the  breach  described  in  de- 
fendant's answer;  and  if  you  so  find  the  &ct8  to  be,  you 
should  find  for  the  plaintiff. 

''2.  The  jury  are  instructed  that  if  you  believe  from  the 
evidence  that  H.  li.  W.  Hartwig  &  Co.,  prior  to  the  time 
that  the  defendant  Gk>rdon  purchased  the  goods  in  question, 
had  a  claim  against  one  Sivey,  and  that  the  only  part  that 
Hartwig  &  Co.  took  or  had  in  this  sale  in  question  was  for 
the  better  securing  an  indebtedness  due  them,  and  that  at 
said  time  the  real  title  to  such  property  was  in  said  Sivey, 
then  you  are  instructed  that  the  failure  of  said  title  at  any 
subsequent  time  is  not  chargeable  to  this  plaintiff,  and  you 
should  find  for  the  plaintiff." 

These  instructions  should  have  been  given.  This  was 
the  plaintiff's  theory  of  the  case  as  presented  by  his  plead- 
ings and  proof,  and  he  had  a  right  to  have  the  case  as 
presented  by  him  submitted  to  the  jury.  The  court  there- 
fore erred  in  refusing  the  instructions.  There  is  some 
complaint  that  certain  oral  instructions  were  given  to  the 
jury,  to  which  exceptions  were  taken  on  that  ground.  Our 
statutes  provide  that  all  instructions  and  modifications 
thereof  shall  be  in  writing,  and  it  is  ground  of  error  if  they 
are  given  orally.  An  exception,  however,  must  be  taken  on 
that  ground.  This  seems  to  have  been  done  in  this  case. 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

ReVEBSED  and  BEMAimED. 

The  other  judges  concur. 


66*  NEBRASKA  REPORTS.         {Vol.  87 


S7    664 

53    485 


BtfDdy  Yk  Flbkham. 


:i 


H.  M.  Barney  v.  Joseph  Pinkhaic 

FiLBD  Skptembbb  26,  i89a     Na  4844. 

1.  ^Mal:;iimT»nonoN8:  BsQuiBsts:  0B;rttnn6NB:  Waiver.    Hit 

'     the  duty  of.  the  court  on  its  own  motion  to  state  the  iasnes  m 

presented  by  the  pleading^  to  the  joiy.    I^  howerer,  ii  fittla  to 

•  ^0  so,  a  request  to  that  effect  must  be  made,  and  upon  the  flulme^ 

an  exception  taken.    If  no  exceptions  ars  taken  and  the  olijec^ 

■\    tioii  nptassii^^d  in  the  motion  for  a  neW  trial,  it  will  be  deemed 

iraivedi  •  •    , 

SL  InstruotioiiB  kOd  to  state  the  law  oorreetly. 

&  The  evidenoe,  being  oon^cting,  was  fairly  submitted  iai  tM 
Juxy. 

•.     •    • .  .      .     '  •    . 

Ebrob  from   the  district  court   of  Kearaej  couptjr* 

Tried  below  before  Gaslin.  J. 

'Oreens  &  Hadetler^  for  plaintiff  in  error. 

St,  Clair ^&  MePhedj/y  oohtra. 

'  ,         ■    .  .  .        _  •     .    .'^ 

,      MAjXWELLy  Ch.  J. 

'  'The  cause  of  action  in  this  case  is  stated  as  follows :  . 
^*  The  plaintiff  complains  of  the  defendant  for  that  at  ihe 
time  of  the.  transactions,  wrongs,  and  injuries  hereinafter 
named,  to-wit,  prior  to  and  until  April  27,  1888,  plaintiff 
was  the  owner  of  a  certain  roan  mare  of  the  actual  valfie 
of  (200^  that  on  or  about  the  2l0t  day  of  April,  1888,  the 
jsaid  mtire  became  and  was  sick  with  disease  then  unknown 
to  plaintiff;  that  oh  said  date  last  aforesaid,  and  for  a  long^ 
time  prior  thereto,  die  defendant  claimed  to  be^  and  adver- 
tised and  held  himself  out  to  the  public  and  to  plaintiff  t6 
be,  a  veterinary  surgeon  and  asked  to  be  employed  as  such 
in  the  treatment  of  sick  and  diseased  horses;  that  the  plaint- 
iff, on  or  about  the  22d  day  of  April,  1888,  employed  >the 
defendant  as  a  veterinary  to  treat  and  doctor  ihe  said  mare 
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for  her  said  sickness  for  pay;  that  defendant,  under  said 
employment  and  in  the  capacity  of  veterinary  aforesaid, 
visited  said  mare  a  number  of  times,  examined  her,  diag^ 
nosed  her  case,  prescribed  medicines  as  remedies  for  her^ 
gave  her  medicine  and  drugs,  and  treated  and  caused  her 
to  be  treated  under  his  sole  direction,  control,  and  manage- 
ment from  said  last  named  date  until  on  or  about  April  27, 
1888,  when  said  mare  died. 

^'Plaintiff  alleges  that  the  defendant,  at  the  time  of  said 
employment  and  the  treatment  of  said  mare,  was  incompe- 
tent to  treat  sick  and  diseased  horses;  that  he  was  grossly 
ignorant  and. unskilled  in  the  profession  of  veterinary,  and 
did  not  possess  nor  bring  to  the  treatment  of  said  mare  or- 
dinary skill  or  due  care,  but  so  ignorantly,  carelessly,  and 
UDskillfully  treated  and  administered  medicine  to  her,  and 
in  such  large  quantities,  as  to  cause  and  did  cause  the  death 
of  said  mare;  that  he  gave  and  administered  to  said  mare 
drpgs  wholly  improper  to  be  given  for  her  treatment  and 
cure,  and  by  such  treatment  aforesaid,  done  ignorantly,  un- 
skillfully,  and  negligently,  caused  her  death  as  aforesaid,  to 
the  damage  of  the  plaintiff  in  the  sum  of  $200 ;  that  by 
reason  of  the  premises  the  defeudant  is  justly  indebted  t^ 
the  plaintiff  in  the  sum  of  (200,  which  is  past  due  and 
wholly  unpaid,  and  for  which  sum,  with  costs  of  suit, 
plaintiff  demands  judgment  against  the  defendant.^' 

The  answer  is  a  general  denial.  On  the  trial  of  the 
cause  the  jury  returned  a  verdict  for  $136  in  favor  of  Pink- 
ham,  and  a  motion  for  a  new  trial  kHving  been  overruled, 
judgment  was  entered  on  the  verdict. 

The  first  error  complained  of  is  the  failure  of  the  court 
to  state  the  dubstanoe  of  the  issues  to  the  jury.  In  this 
case  the  court  referred  them  to  the  petition.  It  no  doubt  ik 
the  duty  of  the  court  to  state  the  substance  of  the  issues  to 
the  jury,  and  this  should  be  done  without  request;  but  if 
the  judge  fail  to  do  so,  he  should  be  requested  to  charge  ak 
desired,  and  if  he  refuses  to  so  charge,,  an   exception 
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should  be  taken.  In  the  caae  at  bar  no  exceptions  were 
taken,  nor  is  the  objection  made  in  the  motion  for  a  new 
trial.     The  objection,  therefore,  cannot  be  considered. 

The  instructions  need  not  be  reviewed  at  length.  They 
state  the  law  correctly  and  seem  to  be  baaed  on  the  testi- 
mony. 

It  is  objected  that  there  is  not  sufficient  testimony  to  sus- 
tain the  verdict  An  examination  of  it  shows  that  it  is 
conflicting  upon  the  principal  questions  and  was  proper 
for  a  jury  to  consider.  There  is  no  error  apparent  in  the 
record  and  the  judgment  is 

Affirhsd. 


The  other  judges  concur. 


HOBTON,  GiLMORE,  McWiLLIAMS  A  OOMPANT  V.  MaB- 

TiN  C.  Bloedorn  et  al. 

FlLSn  SSPTBMBBB  26, 1803.    Na  4914. 

1.  Partnership:  Firm  Pbofbbty:  Salb  bt  Indtvtdual: 
Mortgage  bt  Onb  Pabtnbb  to  Bbcubb  Piric  Dbbt:  Ooir- 
VBRSION.  Where  there  is  no  iraffideiit  reason  for  making  a  ade 
of  the  whole  of  the  tMrtnership  property,  one  partner,  withont 
consultation  with,  or  consent  of,  his  copartner,  cannot  sell  the 
flrm  property.  If,  however,  the  firm  is  insolvent,  one  partner  in 
the  firm  name  may  in  a  proper  caae  give  eeonrity  on  a  stock  of 
goods  to  seonre  a  honm  flde  debt  of  the  firm. 

51.  Instruotlons  as  to  dtiress  hdd  to  state  the  law  oonscUy. 

Error  from  the  district  court  of  Platte  oountj.     Tried 
below  before  Po8T|  J. 

Harwoodj  Ames  &  Kdly  and  MoAttUter  Jt  ChmdiuSf  for 
plaintiffs  in  error.  ~^ 

Sullivan  &  Reedei*^  oontnu 
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Maxwell,  Ch.  J. 

On  the  14th  day  of  May,  1888,  Daniel  J.  Maher  and 
Martin  Maher  were  engaged  as  a  copartnership,  under  the 
firm  name  of  D.  J*  Maher  &  Co.,  in  the  business  of  retail 
dealers  in  general  hardware  at  Platte  Center,  Nebraska, 
and  were  indebted  to  the  plaintiffs,  Horton,  Gilmore,  Mc« 
Williams  &  Co.,  in  the  sum  of  $1,201.11.  At  about  2 
o'clock  P.  M.  on  that  day  one  Van  Brunt,  as  the  agent  of 
the  plaintiffs,  applied  to  the  defendants  at  their  place  of 
business  in  Platte  Center  for  the  payment  or  seciurity  of 
plaintiffs'  claim.  Martin  Maher,  one  of  the  members  of 
the  firm,  was  absent  from  the  towu  and  did  not  return  un* 
til  the  following  day ;  but  Daniel  J.  Maher,  who  was  the 
member  of  the  firm  having  principal  charge  of  the  general 
business,  was  present.  After  negotiations  consuming  the 
entire  afternoon,  Daniel  J.  Maher,  at  about  7  or  8  o'clock 
in  the  evening,  executed  a  bill  of  sale  of  all  the  merchan- 
dise, stock  in  trade  belonging  to  D.  J.  Maher  &  Co.,  to 
the  plaintiffs  in  satisfaction  of,  or  in  security  of,  the  plaint- 
iffii'  daim,  and  delivered  the  same,  together  with  the  prop- 
erty intended  to  be  conveyed  to  Van  Brunt,  as  the  agent 
of  the  plaintiff.  This  property  comprised  the  entire  as- 
sets of  the  firm  and  was  not  in  value  in  excess  of  the 
amount  of  the  indebtedness  to  the  plaintiffs.  Van  Brunt 
feoeived  of  Daniel  J.  Maher  the  key  to  the  store  in  which 
the  property  was  situated,  and  immediately  went  into  actual 
possession  of  the  same,  claiming  title  thereto  in  the  plaint- 
iffs under  the  bill  of  sale.  The  bill  of  sale  was  signed  by 
Daniel  J.  Maher  in  the  name  of  D.  J.  Maher  &  Co. 

Afterwards,  on  the  same  day,  probably  about  9  o'clock 
P.  M.,  Daniel  J.  Maher  executed  tor  the  interveners  herein, 
the  £mpkie  Hardware  Company,  a  promissory  note  for 
$800  in  consideration  of  indebtedness  from  said  copartner- 
ship to  said  hardware  company,  and  also  executed  and  de- 
livered in  like  manner  to  said  Empkie  Hardware  Company 
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a  mortgage  upon  the  goods  and  chattels  theretofore  con- 
veyed to  the  plaintiffs  in  error  and  conditioned  for  seooring 
the  payment  of  the  note.  Subsequently,  and  on  the  16th 
day  of  May,  1888,  the  defendant  Martin  C.  Bloedorn,  as 
the  sheriff  of  Platte  county,  levied,  upon  all  the  goods  and 
chattels  above  mentioned,  executions  issued  upon  judge- 
ments rendered  against  the  said  D.  J.  Maher  &  Co.  io 
favor  of  others  of  their  creditors,  and  was  assisted  in  such 
levy  by  the  defendant  Israel  Glnck.  Thereupon  the  plaints 
iffs  began  this  action  against  the  defendants  Bloedorn  and 
Glnck,  to  recover  damages  for  the  wrongful  conversion  of 
the  property,  the  petition  being  in  the  usual  form  in  such 
cases. 

The  Empkie  Hardware  Company  was  permitted  to  ih- 
tervene  in  this  action,  and  it  and  the  defendants  Bloe^ 
dorn  and  Gluck  filed  separate  answers  to  the  petition, 
which,  however,  are  sub9tantially  alike,  and  each  of  which 
contained  two  defenses  which  may  be  briefly  stated  as  fol- 
lows :  First,  that  the  conveyance  and  bill  of  sale  of  the  plaintp^ 
tiffs  were  void  because  they  were  executed  by  D.  J.  Mahef 
without  the  actual  knowledge,  consent,  or  concurrence  of  hia 
partner,  who  was  then  temporarily  absent  from  Platte  Cen>^ 
ter,  and  that  they  had  for  that  reason  on  the  second  day 
thereafter  been  expressly  repudiated  and  attempted  to  be  re- 
scinded by  thesaid  Martin  Maher;  and  second,  that  the  bill 
of  sale  and  transfer  were  void  because  they  had  been  ob* 
tained  from  Daniel  J.  Maher  by  means  of  duress,  it  being  ti^ 
leged  that  Van  Brunt,  in  order  to  obtain  the  same,  said  to  said 
Daniel  J.  Maher  that  the  latter  had  been  guilty  of  a  crim* 
inal  offense  in  incurring  of  the  indebtedness  in  considers* 
tion  for  which  the  same  was  given,  and  in  having  given 
the  plaintiffs  a  check'  for  the  sum  of  ^700  upon  a  bank  Is 
which  Maher  or  Maher  &  Cp.  had  no  moneys,  and  in  mak- 
ing false  property  statemeata  to.  plaintiffs  upon  which 
plaintiffs  had  been  induced  to  sell  and  deliver  goods  to  the 
firm  upon  credit,  by  means  of  which  Maher  had  become  Yiil^ 


i 
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^)e  to  arrest  and  imprisonment  in  the  penitentiary,  and  that 
unless  he  immediately  executed  and  delivered  to  the  plaint- 
^i^^  the  bill  of  sale^  and  delivered  to  Van  Brunt,  for  the 
|]tlaintiffs,  possession  of  the  property,  he,  Maher,  would 
he  arrested  and  prosecuted  for  the  alleged  criminal  offenses, 
and  convicted  thereof,  and  sent  to  the  penitentiary.  The 
Qourt,  at  the  conclusion  of  the  trial,  instructed  the  jury 
4lvit  Maher,  under  the  circumstances,  as  managing  partner^ 
i\ad  authority  to  convey  the  property  in  controversy  to  the 
j)laintiffs,  for  and  in  the  name  of  D.  J.  Maher  &  Co., 
^ither  to  satisfy  or  secure  the  indebtedness  of  said  firm  to 
^e  plaintiffs,  providing  that  the  transfer  was  in  good  faith 
Und  without  any  intent  to  hinder,  delay,  or  defraud  the 
other  creditors  of  said  firm  or  his  copartner,  Martin  Maher^ 
of  which  there  was  no  allegation  or  pix>of.  So  that  this 
feature  of  the  case  may  be  regarded  as  having  been  dis- 
posed of  by  the  court,  and  not  to  have  been  considered  by 
the  jury,  and  may  be  properly  laid  out  of  consideration  in 
this  court.  The  bill  of  sale  and  transfer  to  the  plaintiffs, 
in  other  words,  are,  for  the  purpose  of  this  argument,  to 
be  treated  as  valid  unless  the  same  are  subject  to  be  avoided 
by  reason  of  the  alleged  duress. 

j  :  On  the  trial  of  the  cause  the  court  instructed  the  jury  as 
follows : 

.  /^l.  That  said  D.  J.  Maher,  as  managing  partner,  had 
authority  to  convey  the  property  in  controversy  to  plaint- 
iffs for  and  in  the  name  of  D.  J.  Maher  &  Co.  either  to 
satisfy  or  secure  the  indebtedness  of  said  firm  to  plaintiffs, 
providing  said  transaction  was  in  good  faith  and  without 
ftny  intent  to  hinder,  delay,  or  defraud  the  other  creditors 
pf  the  firm  or  his  copartner,  Martin  Maher,  and  cannot 
be  set  aside  or  annulled  on  the  sole  ground  that  the  said 
Martin  Maher  was  not  present  and  did  not  personally  join 
in,  or  consent  to,  such  conveyance. 

"2,  If  plaintiffs  have  any  cause  of  action  in  this  case 
it  is  against  both  defendants  Bloedorn  and  Gluck  for  the 
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full  amount  of  their,  plaintiffs',  interest  in  the  property  io 
controversy. 

''3.  The  instrument,  by  virtue  of  which  plaintiffs  claim, 
purports  to  be  a  bill  of  sale  and  is  in  due  form  of  law,  and 
if  executed  and  accepted  in  good  faith  as  explained  in  the 
last  paragraph  hereof  will  entitle  them  to  fecover. 

"  4.  You  are  charged,  however,  that  if  the  written  con- 
veyance referred  to  was  procured  from  said  D.  J.  Maber 
by  means  of  duress  it  would  not  be  in  good  faith  as  the 
term  is  here  used,  but  on  the  contrary  would  be  voidable; 
that  is,  the  said  D.  J.  Maher  and  Martin  Maher  might  in 
such  case  disaffirm  the  contract  in  question  by  any  act  wbidi 
would  clearly  indicate  an  intention  on  their  part  to  disaffirm 
and  repudiate  the  aforesaid  contract;  and  a  notice  to  Mr. 
Van  Brunt  on  the  16th  day  of  May  following  the  convey- 
ance to  plaintiffs)  that  they  elected  to  disaffirm  said  contract 
would  be  sufficient  evidence  of  a  disaffirmance,  provided 
that  you  find  that  said  contract  was  procured  by  duress  as 
here  explained. 

'*  5.  The  burden  of  the  proof  is  upon  the  defendants  upon 
the  question  of  duress;  that  is,  the  presumption  of  law  b 
that  the  conveyance  of  the  property  to  plaintiffs  was  the 
voluntary  act  of  said  D.  J.  Maher,  hence  in  order  to  find 
that  said  conveyance  was  procured  by  duress  the  defendants 
must  satisfy  you  by  proof  and  a  preponderance  of  evidence 
that  at  or  a  short  time  previous  to  the  execution  thereof 
plaintiff^  agent  or  attorney  had  threatened  said  D.  J.  Maher 
with  arrest  and  prosecution  for  an  alleged  crime,  and  that 
the  threats  so  made,  if  any  were  in  fact  made,  must  have 
been  of  such  a  character  as  to  naturally  overcome  the  mind 
and  will  of  a  person  of  ordinary  firmness  and  deprive  him 
for  the  time  being  of  the  power  of  mind  and  will  to  resist 
the  demand  by  the  person  making  such  threats. 

'^  6.  You  are  also  charged  that  the  threatened  injury,  in 
order  to  amount  to  duress,  must  be  immediate.  By  a  mere 
threat  to  prosecute  the  witness  Maher  at  some  indefinite 
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time  in  the  future^  particalarly  if  he,  Maher,  at  the  time 
knew  the  person  making  such  threat  had  no  present  means 
of  carrying  it  into  execution  by  actually  taking  him  into 
custody^  and  he  still  had  within  his  own  knowledge  the 
power  and  opportunity  to  make  a  defense  to  such  threatened 
prosecution^  the  contract  in  question  cannot  be  avoided, 
set  aside,  or  disaffirmed  on  the  ground  that  it  was  procured 
by  duress. 

''  7.  There  is  still  another  question  of  fact  in  this  case. 
Ton  have  noticed  that  evidence  has  been  offered  tending  to 
prove  that  the  instrument  of  conveyance  executed  by  D.  J» 
Maher,  for  and  in  the  name  of  D.  J.  Maher  &  Co.,  was  in* 
tended  merely  as  a  security  for  the  amount  due  and  owing 
plaintiffs — in  short,  that,  according  to  the  intention  of  the 
parties,  it  was  in  effect  a  mortgage  only,  and  you  are  required 
to  find  whether  it  was  intended  as  an  absolute  sale  of  the 
property  conveyed  to  plaintifis  or  merely  a  security. 

"  8.  If  you  find  from  the  evidence  that  the  agreement  be- 
tween D.  J.  Maher  and  Van  Brunt  on  the  14th  day  of  May, 
1888,  was  that  plaintiffs  should  take  possession  of  the 
goods  conveyed  and  satisfy  their  claim  of  $1,201  and  turn 
over  or  account  to  D.  J.  Maher  &  Co.  or  their  creditors  any 
balance  remaining,  the  transaction  would  in  law  be  merely 
a  mortgage  and  not  a  sale.'' 

In  our  view,  one  partner,  where  there  is  no  sufficient 
reason  for  making  the  sale,  cannot  sell  the  whole  firm  prop- 
erty without  consultation  with  or  consent  of  his  copartner* 
If,  however,  the  firm  is  insolvent,  one  partner  may,  in  a 
proper  case,  sell  or  execute  a  mortgage  upon  the  stock  to 
secure  a  bona  fide  debt  of  the  firm.  In  Sullivan  v.  Smith, 
15  Neb.,  476,  this  rule  was  applied  to  a  conveyance  of  real 
estate  where  one  of  the  partners  had  absconded.  This 
question  seems  to  have  been  fairly  submitted  to  the  jury. 

There  was  some  testimony  tending  to  show  duress,  and 
it  thns  became  a  question  of  fact  for  the  jury.  The  in- 
structions on  that  question  submit  the  question  fully  and 
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fairly  and  the  verdict  is  not  against  the  weight  of  eyidenoe. 
There  is  no  error  apparent  in  tiie  record  and  the  judgment  is 

AFFnUCED. 

KoRVALy  J.y  cononrs. 

Post,  J.,  took  no  part  in  the  above- dedsion. 


Thomas  Yincent  v.  State  of  Nebraska. 

Filed  Bkptsmbbb  26, 1883.    Na  816a 

L.  Homicide :  Rulibtos  on  Admission  of  Tkstimony:  Bnx  or 
EzcBPTiONS:  Review.  Oertain  anignments  of  error  in  this 
caae  not  considered,  for  the  reason  the  alleged  mlings  were  not' 
preserved  by  a  bill  of  exceptions. 

51  Supreme  Ck>iirt:  Jubibdiction:  New  Tbial.  The  sapreme 
court  has  no  original  jurisdiction  or  authority  to  nwate  a  Judg- 
ment and  grant  a  new  trial  in  a  cause  tried  and  determined  in 
a  district  court  The  jurisdiction  of  this  court  to  grant  a  new 
trial  in  such  case  is  appellate  only. 

&  Homicide :  Evidence  of  Good  Chabactbb:  Instbuctions: 
Review.  It  is  rcTeraible-  error  to  instruct  the  jury  in  a  crim- 
inal case  that  '*  evidence  of  good  character  is  entitled  to  great 
weight  when  the  evidence  against  the  accused  Is  weak  or  doubt- 
ful, but  is  entitled  to  very  little  weight  when  the  proof  is  strong^" 
.  as  it  invades  the  province  of  the  jury.  It  is  for  them,  and  not 
the  court,  to  determine  what  weight  shall  be  given  to  evidence 
of  good  character. 

Error  to  the  district  court  for  Custer  county.    Tried 
below  before  Hamer^  J. 

C.  W.  MoNamar^  for  plaintiff  in  error. 

Oeorge  H,  Hadinga,  Attorney  General,  for  the  state. 
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NORVAL,  J. 

Plaintiff  in  error  was  tried  in  the  court  below  upon  an 
information  charging  him  with  the  murder  of  one  Enoch 
Young.  There  was  a  verdict  of  guilty  of  murder  in  the 
second  degree,  and  the  accused  was  thereupon  sentenced  to 
confinement  in  the  penitentiary  for  the  period  of  twenty- 
four  years.  To  reverse  said  judgment  he  brings  the  case 
to  this  court. 

The  first,  second,  third,  and  fourth  assignments  in  the 
motion  for  a  new  trial  and  in  the  petition  in  error  are  based 
upon  certain  alleged  rulings  of  the  trial  court  on  the  ad- 
mission of  tedtirnony.  These  alleged  errors  cannot  be 
reviewed  by  this  court,  for  the  reason  there  is  no  bill  of 
exceptions  in  the  case,  and  there  is  nothing  to  show  whether 
any  objections  were  made  in  the  trial  court  to  the  introduc- 
tion of  the  testimony  complained  of.  For  the  same  reason 
the  fifth,  sixth,  seventh  and  ninth  assignments  of  error 
cannot  be  considered.  Since  there  is  no  bill  of  exceptions 
we  cannot  know  whether  the  official  stenographer  read  to 
the  jury  part  of  the  evidence  of  the  state's  witnesses,  or 
whether  witnesses  were  called  and  examined  by  the  county 
attorney,  when  introducing  his  evidence  in  chief,  whose 
names  were  not  indorsed  on  the  information,  or  whether 
the  jury  were  allowed  to  separate  after  they  had  retired  to 
consider  their  verdict,  or  whether  the  verdict  is  contrary  to 
the  evidence. 

It  appears  from  numerous  affidavits  filed  in  this  court 
that  the  reason  the  evidence  taken  on  the  trial  and  the  rul- 
ings of  the  trial  court  were  not  preserved  by  a  bill  of  ex- 
ceptions is  on  account  of  the  inability  of  Mr.  Neevs,  the 
official  stenographer,  to  take  down  all  the  testimony  and 
proceedings  of  the  court,  or  to  read  and  transcribe  his 
notes.  For  this  reason  we  are  asked  to  grant  a  new  trial, 
and  the  case  of  Cwrran  v.  Wilcox,  10  Neb.,  449,  is  cited  as 
authority  in  support  of  the  contention  of  plaintiff  in  error. 
46 
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It  was  there  decided  that  Id  a  proper  case  a  new  trial  will 
be  granted  a  party  who,  without  fault  on  his  part,  is  de- 
prived of  a  bill  of  exceptions,  bj  reason  of  the  court  re- 
porter failing  to  make  a  transcript  of  the  oral  proceedings 
of  the  trial  within  the  time  limited  by  law.  We  do  not 
question  the  soundness  of  the  doctrine  there  laid  down,  but 
it  is  not  an  authority  here.  In  that  case  a  petition  waa 
presented  to  the  district  court  praying  a  new  trial  on  the 
ground  above  stated,  which  application  was  denied.  On 
error  to  this  court,  the  decision  of  the  district  court  was 
reversed  and  set  aside.  In  th^  case  we  are  considering,  no 
application  for  a  new  trial  was  made  to  the  trial  oourt  on 
the  ground  of*the  inability  of  plaintiff  id  error  to  obtain  a 
transcript  of  the  testimony.  Had  such  an  application 
been  made  to  that  court,  and  the  same  had  been  by  it  re- 
fused, then  we  could  have  reviewed  the  decision.  The 
supreme  court  has  no  original  jurisdiction  or  authority  to 
vacate  a  judgment  and  grant  a  new  trial  in  a  cause  tried 
and  determined  in  a  district  court.  Its  jurisdiction  in  such 
matter  is  appellate  only.  {Paulson  v.  State,  25  Neb.,  347.) 

Complaint  is  made  of  the  instruction  of  the  court  re- 
lating to  evidence  of  good  character  of  the  accused.  The 
instruction  to  which  objection  is  made  reads  as  follows: 

''13.  Evidence  of  good  character  is  entitled  to  great 
weight  where  the  evidence  against  the  accused  is  weak  or 
doubtful,  but  is  entitled  to  very  little  weight  when  the 
proof  is  strong." 

This  instruction  invaded  the  province  of  the  jury  and 
was  highly  prejudicial  to  the  defendant.  A  person  accused 
of  a  crime  may  on  the  trial  introduce  evidence  of  his  good 
character,  no  matter  how  heinous  the  offense  charged,  or 
how  strong  the  evidence  may  be  against  him,  and  when 
such  evidence  is  before  the  jury,  it  is  their  duty  to  give  it 
such  weight  as  they  believe  it  entitled  to.  It  is  for  them, 
and  not  the  court,  to  say  what  importance  should  be  given 
to  evidence  of  good  character.     Instructions  substantially 
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the  sanie  as  the  one  above  quoted,  which  were  given  in 
other  cases,  have  been  condemned  hj  this  court.  (See  Long 
u.  State,  23  Neb.,  33 ;  Johnson  v.  State,  34  Id.,  257,  61  N. 
W.  Bep.,  835.)  Controlled  by  these  views,  we  are  obliged 
to  reverse  the  judgment  of  the  court  below. 


Reversed  ahd  bbmandxi). 


The  other  judges  concur. 


M.  R  Smith  et  al.  v.  N.  H.  Johnson  et  xu 

FiLBD  Sbftbmbbb  26,  1S93.    No.  613a 

1.  Baling  on  Motion  for  New  Trial:  Fikal  OsDnt.  Am 
order  denying  a  motion  for  a  new  trial  is  not  final  in  sach  a 
sense  as  to  oonstitnte  a  final  judgment,  nor  is  a  mere  jndgment 
for  ooets. 

%  Beview  Before  Entry  of  Final  Judgment:  Ebbob  Pbo- 
CBBDiNGs:  Dismissal.  The  mlings  of  the  district  oottrt  can- 
not be  reviewed  in  this  eoart  before  final  judgment  has  beea 
entered  upon  the  merits  of  the  case  in  the  eonrt  below. 

Erbob  from  the  district  court  of  Buffalo  county.  Tried 
below  before  Hameb,  J. 

Dryden  &  Main,  for  plaintiffs  in  error. 

Greene  &  Hosteller,  oontra. 

NOBVAL,  J. 

This  was  an  action  by  M.  B.  Smith  and  Alfretta  Smith 
against  the  defendants  in  error  to  recover  for  the  conver- 
sion of  certain  personal  property.  There  was  a  trial  to  a 
jury,  which  resulted  in  a  verdict  for  the  defendants.   Plaint- 
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i(b  filed  a  motion  for  a  new  trial,  which  was  overi*uIed  by 
the  court     The  journal  entry  in  the  case  reads  as  follows : 

''NoW|  on  this  30th  day  of  March,  1891,  this  cause 
poming  on  for  hearing  upon  the  petition  for  a  new  trial, 
filed  herein  by  the  plaintiff,  the  court  in  consideration 
thereof,  and  being  fully  advised  in  the  premises,  does  over- 
rule the  same,  to  which  ruling  of  said  court  the  plaintiffs 
except,  and  the  exception  is  allowed  by  the  court,  where- 
upon the  court  enters  up  judgment  against  the  plaintiflb 
for  costs  of  this  action,  taxed  at  $36.23/' 

This  is  not  a  final  judgment  upon  the  merits  of  the  case, 
but  is  merely  a  judgment  for  costs.  An  order  denying  a 
motion  for  a  new  trial  is  not  a  final  judgment,  although, 
if  erroneous,  the  error  may  be  made  available  on  a  review 
of  the  case  in  the  appellate  court,  after  final  judgment  has 
been  given  in  the  action.  The  rule  is  that  an  order  of  a 
court  is  not  final  in  such  a  sense  as  to  constitute  a  final 
judgment,  unless  it  disposes  of  the  entire  case.  There  is 
nothing  to  prevent  the  court  below  from  changing  its  ml- 
ing.  It  may  yet  set  aside  the  verdict  of  the  jury  and 
grant  the  plaintiffs  a  new  trial.  (Sprick  v.  Washington 
CbufUy,  3  Neb.,  253;  Nichols  v.  Hail,  6  Id.,  194;  Riddle 
V.  Yaies,  10  Id.,  610;  Oapm  v.  Brdtemiiz,  31  Id.,  302; 
8Ume  V,  Nedey,  34  Id.,  81.)  Inasmuch  as  no  final  judg- 
ment has  as  yet  been  entered,  the  petition  in  error  is 

DiBMIBSSIX 

The  other  judges  concur. 
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L  Smith  &  Son  Company,  appellant,  v.  Loib  C,  %  J^ 

Parsons  et  al.,  appellees.  " 

Filed  Ssptembbb  26. 1803.    No.  4606. 

1.  Meohanios*  Liens :  Waivbr  bt  Aocbptakob  of  Notb.  Tlie 
aooeptance  bj  a  mechanic  or  material-man  of  the  note  of  the 
debtor,  or  of  a  third  person,  for  the  amount  of  the  debt  matur- 
ing within  the  time  fixed  by  statute  for  the  enforcement  of  a 
mechanic's  lien,  is  not  alone  safficient  to  raise  any  presumption 
of  the  extingnisbment  of  the  original  debt,  or  of  the  abandon- 
ment or  reliuqoishment  of  the  statutory  right  to  a  lien,  bat  a&' 
agreement  must  be  shown  that  it  should  have  that  effect.  ^ 

• 

S.  ■;  — .    Where  a  person  entitled  to  a  mechanic's  lien  ex- 

pressly agrees  to  and  does  accept  a  note  of  a  third  pierson  ihk 
ftill  discharge  of  tie  amoant  due,  he  thereby  abandons  his  Hen. 

Appeal  from  the  district  court  of  Perkins  county. 
Heard  below  before  Church,  J. 

W.  8.  Morlafif  for  appellant 

r 

C.  C.  WiUiafM  and  A.  F.  Farwns,  contra. 

NORVAL,  J.  ; 

The  plaintiff  prosecutes  this  action  to  foreclose  a  me-- 
chanic's  lien  upon  real  estate  held  by  the  defendant,  Lois 
C.  Parsons,  under  and  by  virtue  of  a  contract  of  purchase 
made  with  the  Lincoln  Land  Company.  The  premises' 
constitute  the  homestead  of  the  said  Lois  C.  and  her  hus-^ 
band,  Albert  F.  Parsons.  The  Lincoln  Land  Company,  the' 
Parsons,  and  also  all  persons  claiming  mechanics'  liens  upon ' 
the  property,  were  made  defendants.  Plaintiff  furnished- 
materials  for  the  erection  of  a  dwelling  upon  the  real  estate' 
in  controversy,  and  afterwards  perfected  its  lien  by  filing  a< 
duly  verified  account  of  the  materials  so  furnished  in  the' 
office  of  the  county  clerk  of  Perkins  county.     The  Parsons; 
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answered,  setting  up  as  a  defense  that  the  phiintiff  waived 
the  statutory  lien  by  the  acoeptance  of  the  note  of  the  de- 
fendant, Albert  F.  Parsons,  in  full  payment  of  the  debt 
secured  by  said  lien.  The  court  found  that  plaintiff  ac- 
cepted and  received  said  note  in  full  discharge  and  pay- 
ment of  said  lien  and  debt.  Upon  the  facts  so  found,  it 
was  adjudged  that  the  property  was  not  subject  to  a  me- 
chanic's lien  in  favor  of  the  plaintiff. 

That  Mr.  Parsons  executed  and  delivered  his  note  to  the 
plaintiff,  calling  for  $612.65,  and  that  said  sum  covered 
the  amount  for  which  a  lien  was  asked,  and  also  a  small  ac- 
count for  coal,  is  undisputed.  It  was  stipulated  on  the  trial 
that  plaintiff  is  entitled  to  a  foreclosure  for  the  amount 
claimed  in  the  petition,  unless  the  right  to  a  lien  was  dis- 
charged by  the  taking  of  the  note  above  alluded  to. 

It  will  not  be  presumed,  from  the  mere  acceptance  by  a 
mechanic  or  material-man  of  the  note  of  the  debtor,  or  of 
a  third  person,  for  the  amount  of  the  debt  maturing  within 
the  period  allowed  by  statute  for  the  bringing  of  a  suit  to 
enforce  a  mechanic's  lien,  that  the  same  was  taken  in  pay- 
ment of  the  debt ;  but  in  the  absence  of  any  proof  upon 
the  subject  the  presumption  is  that  it  was  not  so  taken,  and 
that  it  was  not  intended  to  operate  as  an  abandonment  or 
relinquishment  of  the  statutory  right  to  a  lien.  {MUwain 
V.  San/ord,  3  Minn.,  92;  Poter  v.  Taloott,  1  Conn.,  359; 
GMe  V.  GaU,  7  Blackf.  [Ind.],  218.) 

It  was  decided  in  Hoagland  v.  Lusk^  33  Neb.,  376,  that 
a  mechanic's  lien  for  materials  furnished  for  the  erection  of 
a  building  under  a  contract  with  the  owner  is  not  waived 
by  the  acoeptance  of  the  promissory  note  of  the  debtor  se- 
cured by  a  chattel  mortgage,  unless  such  was  the  intention 
of  the  parties.  It  is  plain  that  the  taking  of  distinct  se- 
curity is  not  inconsistent  with  an  intention  that  the  lien 
given  by  the  statute  shall  also  be  enforceable,  as  both  kinds 
of  security  may  exist  at  the  same  time.  As  between  the 
parties,  the  question  of  waiver  is  largely  one  of  intent. 


Vol.  37]      SEPTEMBER  TERM,  1893.  G7fl 


Smith  T.  Panone. 


There  can  be  no  doubt,  upon  principle  as  well  as  author- 
ity, that  the  acceptance  by  the  creditor  of  the  promissory 
note  of  a  third  person,  in  pursuance  of  an  agreement  or 
understanding  that  the  same  should  be  received  as  a  pay- 
ment and  discharge  of  the  original  demand,  waives  the  lien. 
{Phillips,  Mechanics'  Liens,  sec.  275;  Crooks  v.  -Fmney,  39 
O.  St.,  57 ;  McCoy  v.  Quick,  30  Wis.,  530.)  The  burden  of 
proof  is  upon  the  debtor  to  show,  by  clear  and  convincing 
proof,  that  the  creditor  so  agreed.  {Merrick  v.  Boury,  4  O. 
St.,  60;  Leach  v.  Church,  15  Id.,  169.) 

Applying  the  foregoing  principles  to  the  facts  before  us, 
liow  stands  the  case  at  bar?     The  testimony  in  the  record 
bearing  upon  the  question  of  waiver  is  conflicting.     It 
would  be  unprofitable  to  discuss  at  lengtli  the  evidence,  or 
to  set  out  the  same  in  detail  in  this  opinion.     A  brief  ref- 
erence to  the  testimony  of  the  principal  witnesses  will  be 
sufficient.     Mr.  Parsons  testified,  in  substance,  that  a  few 
days  before  the  taking  of  the  note  he  had  a  conversation 
with   one  B.  H.  Smith,  the  secretary  and   treasurer  of 
plaintifi^,  in  regard  to  the  payment  of  the  lien;  that  during 
this  talk  it  was  agreed  between  them  that  witness  should 
give  his  note  in  full  satisfaction  of  the  debt  secured  by  said 
lien ;  that  at  said  time  Mr.  Smith  informed  witness  that 
plaintiff  had  filed  a  mechanic's  lien  but  did  not  desire  to 
foreclose  it,  stating,  further,  "We  don't  want  to  put  you  to 
the  trouble,  and  if  you  will  give  us  a  note  in  payment  of 
that  claim  it  will  save  us  that  trouble  and  we  will  not  have 
to  do  it,  and  will  be  relieved  from  that  necessity."     Mr. 
Parsons  further  testified  that  a  few  days  after  said  conver- 
sation he  gave  his  note  to  plaintiff  in  pursuance  of  said 
agreement     There  is  some  other  testimony  in  the  record, 
although  it  is  meager,  which  tends  to  corroborate  the  wit- 
ness Parsons.     B.  H.  Smith   testified,  ezpi*essly  denying 
having  any  such  conversation  with  Mr.  Parsons,  and  fur- 
ther that  it  was  never  agreed  or  understood  between  the 
parties  that  Parsons  should  give  his  note  in  satisfaction  of 
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the  debtj  but  that  the  same  was  taken  for  the  sole  purpose 
of  showing  that  the  aocoudt  for  materiak  which  went  into 
the  oonstruction  of  the  house  was  correct  It  was  the 
province  of  the  district  court  to  decide  upon  the  conflicting 
testimonj.  This  court  invariably  refuses  to  molest  the 
findings  of  the  trial  court  on  questions  of  &ct|  unless  thej 
are  manifestly  against  the  clear  preponderance  of  the  testi- 
mony. This  rule  has  been  stated  so  frequently  that  it  haa 
become  trite.  We  consider  the  finding  of  the  trial  conii 
was  justified  by  the  evidence,  and  the  judgment  ia 

Ajffibmed^ 

Thb  other  judges  concur. 


Q.  W.  Hollembaek  et  al.  v.  Geobob  H.  Drakb 

ET  AL. 
FUJCD  Septibmbeb  96,  180dL    Na  0293^ 

1.  Idquom:  Applioatiok  fob  Liobkse:  Rbmovstbavob:  Yil* 
LAOS  BoABD:  Jurisdiction:  Obdbb  fob  Hbabiko.  Doe 
noUoe  hftTing  been  published  for  the  Ml  tine  fixed  by  the  stet- 
ute,  precedent  to  the  hearing  of  an  application  for  a  lioenee  to 
sell  liqaors,  the  Tillage  board,  before  which  such  application  is 
pending,  has  Jurisdiction  of  the  subject-matter,  and  in  caw  a 
remonstrance  has  been  filed  within  the  statutory  time,  should 
fix  an  hour  of  aome  aubeequent  day  for  hearing  the  appUeation 
and  remonstrance. 


S.  : : : :  TiMB  op  Hbabino  by  Oomsbrt. 

After  a  village  board  has  Jurisdiction  of  the  subject-matter  of 
an  application  to  sell  liquors,  and  the  time  has  fully  expired  fOE 
filing  a  remonstrance,  and  one  has  been  filed,  the  petitionen  and 
lemonstratora  may  consent  to  a  hearing  at  as  early  time  aa  they 
choose,  and  in  such  case  cannot  be  heard  to  allege  that  sneh 
hearing  was  premature, 

8 :  :  HsABrNO  Bbfobb  Villaqb  Boabd:  Judiciax^ 
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Acts:  Rbvisw.  In  considering  whether  or  not  a  license  to  seU 
liqnor  should  be  granted,  a  Tillage  board  acts  in  a  jndicial  ca- 
pacity, and  its  refusal  to  hear  competent  testimony  relevant  to 
objections  made  in  remonstrance  against  the  granting  of  snch 
license,  presents  a  sufficient  reason  for  the  reversal  of  an  order 
granting  a  license. 

Error  from  the  district  ooart  of  G«ge  oountj.  Tried 
below  before  Baboock,  J. 

Biekards  &  Provi  and  A.  HaaldU  for  plfdntiffs  in  error* 

Murphy  &  Le  Hane^  oontra. 

Ryan,  C. 

On  the  12th  day  of  May,  1893,  one  of  the  plaintiffs  in 
error,  Qeorge  C.  Ferguson,  filed  with  the  derk  of  the 
board  of  trustees  of  the'  village  of  Odell  the  petition  of 
thirty-four  persons,  asking  that  a  license  be  granted  to 
said  Ferguson  to  sell  spirituous,  vinous,  and  malt  liquors 
in  said  village  for  the  municipal  year  ending  April  30, 
1894.  A  notice  of  the  filing  of  said  petition  was  pub* 
liahed  in  a  news|>aper  printed  and  published  in  said  vil- 
lage, the  first  insertion  being  May  12,  followed  by  another 
on  the  19th  of  the  same  mouth,  concluding  with  still  an- 
other  publication  in  the  same  newspaper  the  26th  of  May, 
all  in  the  year  1893.  Section  2,  chapter  50,  Compiled 
Statutes  of  Nebraska,  provides  that  ^'no  action  shall  be 
taken  upon  said  application  until  at  least  two  weeks'  notice 
of  the  filing  of  the  same  has  been  given  by  publication  in  a 
newspaper  published  in  said  county,''  etc. 

It  seems  that  in  this  particular  case  another  notice  was 
also  posted  on  May  24,  calling  attention  to  the  application 
aforesaid  and  fixing  the  27th  of  May  as  the  date  when  a 
hearing  would  be  had.  Contention  is  made  that  this 
should  be  taken  into  consideration  in  some  way,  but  why, 
is  not  clearly  defined.  The  notice  given  in  the  newspaper 
had  been  given  for  two  weeks  with  the  expiration  of  May 
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26.  If  no  remonstrance  was  filed  a  lioeuse  might  have  been 
granted  on  the  27th.  There  was,  however,  such  a  remon- 
stranoe  filed  on  the  26th,  and  it  came  up  for  consideration 
on  the  27th  of  May  at  9  o'clock  in  the  forenoon,  the  time 
fixed  in  the  published  notice.  At  this  time  the  remonstra- 
tors  were  present  by  their  counsel,  and  the  further  hearing 
was  adjourned  until  6  o'clock  P.  M.,  when  it  was  again 
postponed  until  7  o'clock  P.  M.  There  was  at  this  time 
a  hearing  and  argument,  upon  which  the  remonstrance  was 
overruled  and  a  license  was  granted. 

It  is  now  urged  that  no  hearing  could  properly  be  had 
on  the  27th,  and  this  is  insisted  upon  as  having  been  set- 
tled in  State  r.  Reynolds^  18  Neb.,  431.  Between  that  case 
and  the  one  under  consideration  there  is  a  most  marked  dif- 
ference. In  the  hearing  before  the  council  upon  the  appli- 
oation  covered  in  State  v.  Beynolds,  supra,  the  license  was 
granted  at  the  first  meeting  after  the  full  notice  had  been 
given,  without  allowing  an  opportunity  to  remonstrators  to 
adduce  evidence.  In  this  case  evidence  was  heard,  and  upon 
this  evidence  and  the  argument  of  counsel  the  question  of 
granting  a  license  was  considered  and  determined.  There 
seems  to  have  been  acquiescence  in  this  procedure  by  the 
remonstrators,  and  no  objection  raised  as  to  the  time  of 
hearing  until  after  the  final  decision  adverse  to  the  remon- 
strators.  Had  time  for  offering  evidence  in  support  of 
the  averments  of  the  remonstrance  been  asked,  it  wonld 
have  been  the  duty  of  the  board  to  have  granted  it,  and  to 
have  fixed  a  reasonable  time  for  the  purpose.  Indeed,  it 
is  doubtful  whether  less  than  an  affirmative  waiver  of  fur- 
ther time  would  relieve  the  village  trustees  of  the  duty  of 
fixing  sw\\  reasonable  time  in  advance  of  the  pro})06ed 
hearing.  Aftx^r  the  two  weeks'  notice  had  been  given, 
however,  the  village  board  had  jurisdiction  to  pass  upon 
the  application,  in  view  of  such  remonstrance  as  may  then 
have  been  filed.  Until  the  expiration  of  the  time  specified 
for  giving  notice  it  could  not  be  known  who  might  wish  to 
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resist  the  application.  The  time  having  fully  expired,  how- 
ever, all  possible  adverse  parties  were  before  the  board, 
whose  duty  it  was  to  fix  a  time  for  trial.  This  time  should 
have  been  reasonably  sufficient  to  permit  the  production  of 
evidence.  What  is  a  reasonable  time  of  course  depends 
fipon  circumstances,  a  hearing  upon  the  same  day  with  the 
first  consideration  of  the  remonstrance,  ordinarily,  not  being 
deemed  proper.  Where,  however,  as  in  this  case,  the  con- 
testing parties  appear  after  the  board  has  acquired  jurisdic- 
tion, and  without  objection  voluntarily  proceed  to  trial  and 
the  final  determination  of  the  question  at  issue  before  the 
village  board,  it  is  too  late  to  complain  of  a  premature  « 
hearing. 

The  remonstrance  was  based  largely  upon  the  averments 
that  the  applicant  was  not  in  good  faith  applying' on  his 
own  account,  but  to  enable  one  Truxaw  to  operate  a  saloon 
in  Odell ;  that  by  reason  of  the  said  Truxaw  having  vio- 
lated the  law  the  year  before  when  he  had  a  license  by  sell- 
ing liquor  to  minors  and  habitual  drunkards,  and  to  others 
on  Sundays  and  on  general  election  days,  and  by  keeping  a 
gambling  house,  that  said  Truxaw  was  disqualified  to  obtain 
a  license  in  his  own  proper  name  for  selling  liquors  for  the 
municipal  year  ending  April'  30,  1894,  and  that  he  had 
procured  Ferguson  to  make  the  application  with  the  object 
of  himself  operating  a  saloon  in  the  name  of  Ferguson, 
and  that,  to  that  end,  he  had  been  largely  instrumental  in 
procuring  signatures  to  the  i)etition  of  Ferguson.  Evi- 
dence directly  competent  to  prove  a  material  part  of  these 
allegations  was  tendered  and  rejected,  upon  what  theory 
we  are  unable  to  conjecture.  The  same  course  was  taken 
as  to  other  averments  of  the  remonstrance,  though  not  with 
the  same  recklessness  as  upon  the  branch  just  referred  to. 
In  this  trial  there  was,  however,  a  sort  of  consistency  to- 
ward both  parties,  for  the  board  refused  to  hear  any  evi- 
dence that  the  proposed  vendor  of  liquors  was  a  man  of 
good  moral  character.     The  board  seems,  from  its  conduct. 
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to  have  been  elected  as  a  lioenae  board,  and  each  tmstee 
appears  to  have  assamed  that  the  matter  of  granting  a  li- 
cense had  been  settled  in  advance  by  his  own  election.  It 
is  a  matter  of  serious  regret  that  proceedings  of  this  nature 
should  assume  such  shape.  At  best,  the  liquor  question  is 
one  that  seems  almost  incapable  of  a  satisfactory  solution* 
Absolute  prohibition  has  been  attempted  by  some  states ; 
one  commonwealth^  to  effectively  control  the  traffic,  has 
itself  monopolised  it  entirely.  In  this  state,  regulation  is 
sought  by  requiring  that  the  business  be  conducted  only  by 
a  person  of  respectable  character  and  standing,  backed  by 
the  petition  of  a  majority  of  the  resident  freeholders  of  the 
precinct  or  village  in  which  it  is  proposed  to  license  the 
saloon,  and  held  in  check  by  a  bond  to  observe  faithfully 
the  several  provisions  of  the  statute  upon  that  subject  To 
the  board  of  villages  is  entrusted  the  duty  of  determining 
the  existence  of  these  necessary  safeguards  precedent  to 
granting  a  license,  and  that  duty  should  be  performed  with 
absolute  impartiality  to  all  parties  concerned.  The  range 
of  inquiry  is  very  extensive,  and  all  evidence  competent  to 
prove  or  disprove  the  applicant's  right  to  a  license  should 
be  received,  made  a  matter  of  record,  and  judicially  con- 
sidered by  the  village  board.  Whatever  result  may  be 
reached,  the  evidence  should  appear  so  that  a  full  and  fair 
review  may  be  had  in  the  district  court  if  either  party  feels 
aggrieved  by  the  decision  of  the  board.  This  cannot  be 
done  if  competent  testimony  is  arbitrarily  excluded,  and  in 
such  case  the  action  of  the  village  board  should  be  reversed. 
In  the  case  under  consideration  the  course  indicated  as 
proper  has  not  been  pursued,  and  in  view  of  this  fact  it  is 
ordered  that  the  judgment  of  the  district  court,  and  the 
decision  of  the  village  board  of  Odell,  be  and  hereby  are 
reversed,  and  that  this  cause  be  remanded  to  the  district 
court  of  Grage  county,  with  directions  to  remand  the  same 
to  said  village  board,  with  instructions  to  that  body  to  hear 
the  remonstrance  anew,  receiving  the  evidence  offered  by 
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either  party^  after  due  notice  of  the  time  of  hearing  to  l)oth 
parties. 

Reversed  and  bemanded. 


The  other  commissioners  concur. 


Cyrus  E.  Kittell  v.  Peter  Jenssen. 

Filed  Octobkb  3, 1893.    No.  4535. 

^eotment:  Boundabibb:  Locatiov  of  Govebkment  Oobkeb: 
Eyidencb:  Instbuctions.  Where  %  goTernment  corner  be- 
tween two  acyoining  land-owners  has  been  obliterated,  the  ex- 
act location  of  the  comer  may  be  determined  bj  the  Jnry  from 
the  evidence  in  an  action  of  ejectment,  and  it  is  nnnecemary 
fint  to  establish  the  comer  by  an  action  in  equity. 

Error  from  the  district  court  of  Sherman  county.  Tried 
below  before  Hamer,  J. 

CL  H,  E.  Heathy  for  plaintiff  in  error. 

Ntghtingale  Bro8,y  contra. 

Maxwell,  Ch.  J. 

This  is  an  action  of  ejectment.  The  dispute  is  in  regard 
to  a  triangular  piece  of  land  containing  two  acres.  The 
plaintiff  owns  the  northeast  quarter  of  section  33,  town- 
ship 14,  range  13  west,  and  defendant  owns  the  northwest 
quarter  of  section  34,  in  the  same  town  and  range,  and 
therefore  adjoining  plaintiff's  land  on  the  east.  The  gov- 
ernment corner  lying  between  the  two  tracts  on  the  north 
line  is  not  in  dispute,  but  only  the  one  on  their  south  line. 
Plaintiff  contends  that  his  southeast  corner,  which  should 
be  identical  with  defendant's  southwest  corner,  is  lost;  and 
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he  accordingly  procured  the  county  surveyor  to  locate  it» 
The  county  surveyor  ran  a  straight  line  north  and  sontb 
from  the  section  corner  on  the  north^  which  is  conceded  to 
be  a  government  corner,  to  the  section  corner  directly 
south,  which  is  also  conceded  to  be  a  government  corner^ 
and  divided  the  distance  equally,  and  placed  a  stake.  The 
defendant  contends  that  a  stake  with  witness  holes  lying 
four  rods  south  of  the  stake  set  by  the  county  surveyor  is 
the  actual  corner;  that  this  monument  existed  and  was 
plain  to  be  seen  when  he  first  occupied  the  land,  about  five 
years  before  the  commencement  of  this  suit;  that  the  orig- 
inal government  corner  disappeared,  but  he  replaced  it  with 
another;  that  he  has  kept  the  witness  holes  renewed  and 
has  always  been  able  to  identify  the  location  of  this  gov- 
ernment corner  from  its  relation  to  artificial  land  marks^ 
such  as  plowing.  Defendant's  testimony  is  corroborated 
by  four  of  bis  neighbors,  who  are  all  old  settlers.  Plaintiff 
and  his  brothers  deny  that  this  is  the  original  government 
corner,  and  claim  that  it  is  lost.  The  county  surveyor  says 
that  the  stake  is  not  a  government  stake.  He  admits  that 
the  government  survey  is  very  irregular  and  inaccurate  in 
that  locality,  and  that  the  stake  with  witness  holes,  which 
defendant  claims  is  the  true  government  corner,  does  not 
deviate  from  a  correct  survey  as  much  as  some  other  gov-^ 
ernment  corners  in  the  county. 

Objection  is  made  to  the  third  instruction,  which  is  as 
follows:  ''If  the  missing  government  corner  is  lost  and  the 
testimony  does  not  establish  its  location  by  a  preponder- 
ance of  evidence,  you  cannot  find  for  the  plaintiff  until  the 
lost  corner  has  been  legally  established  under  the  order  of 
the  court  by  a  legal  proceeding  b^un  for  that  purpose.'^ 
The  instruction  is  clearly  wrong.  The  fact  that  the  comer 
is  obliterated  does  not  affect  the  plaintiff's  right  to  recover 
all  the  land  owned  by  him.  He  may  prove  the  proper 
location  of  the  corner  by  any  competent  evidence.  The 
question  for  determination  is  the  exact  location  of  the  oor^ 
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ner  as  established  by  the  goverotnent  surveys.  This  is  a 
qnestioD  of  fact  for  the  jury  to  find  from  the  evidence,  and 
this  may  be  proved  in  an  action  of  ejectment  It  is  an«> 
necessary  to  review  the  other  errors  assigned.  The  judg- 
ment of  the  district  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings. 

Revebsed  and  remanded. 

The  other  judges  concur. 


State  of  Nebraska,  ex  rel.  Marshall  L.  Scott,  y. 
John  Cunningham  et  al.,  County  Commission- 
ers OF  Saunders  County. 

Filed  Octobbb  3, 1893.    No.  0296. 

Counties:  Bbidob  Gontbacts:  Mandamus.  Where  the  oostof  a 
ooanty  bridge  exceeds  |100,  contracts  for  the  erection  of  the 
same  mnst  be  let  to  the  lowest  competent  bidder  after  doe  ad* 
Tertisement  stating  the  general  character  of  the  work. 

Original  application  for  mandamus. 
Good  &  Oood,  for  relator. 

Maxwell,  Ch,  J. 

This  is  an  application  for  a  mandamus  to  compel  the 
county  board  of  Saunders  county  to  cancel  a  certain  con- 
tract for  the  building  of  bridges  with  one  Lillibridge  and 
again  advertise  for  bids  for  the  construction  of  bridges  in 
said  county.  It  is  alleged  in  the  relation  that  ^^  the  plaint- 
iff, for  his  cause  of  action  against  the  respondents,  shows 
to  the  court  that  he  is  a  citizen  and  taxpayer  of  Saunders 
county,  Nebraska,  and  has  so  been  for  more  than  two  years 
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last  past ;  that  the  respondents,  and  each  of  them,  are  the 
duly  elected^  qualified,  and  acting  commissioners  of  Saun- 
ders county,  Nebraska,  and  have  so  been  for  more  than  one 
year  last  past,  except  the  respondent  Malloy,  who  has  been 
such  qualified  and  acting  commissioner  of  said  county  since 
the  6th  day  of  January,  1893;  that  in  the  month  of  Jan- 
nary,  and  on  or  about  the  25th,  1893,  the  respondents 
Cunningham,  Lehr,  and  Malloy,  who  then  constituted  the 
board  of  county  commissioners  of  said  Saunders  counfy, 
caused  a  notice  for  bids  for  the  construction  of  pile  bridges 
in  Saunders  county  for  tlie  year  1893  to  be  published  in  the 
New  Era,  a  newspaper  published  in  and  of  general  circula- 
tion in  said  county,  which  notice  was  as  follows,  to- wit: 

"'NOTICE  TO  OOKTBACrOR& 

"'Sealed  proposals  will  be  received  at  the  office  of  the 
county  clerk  of  Saunders  county,  Nebraska,  until  noon  on 
the  7th  day  of  March,  1893,  for  the  furnishing  of  all  ma- 
terial and  labor  necessary  for  the  completion  of  all  pile 
bridges,  twenty  feet  long  and  over,  that  are  to  be  built 
during  the  year  1893  in  the  county.  Said  bridges  to  be 
constructed  of  wliite  or  burr  oak,  except  the  railings  which 
shall  be  of  pine,  and  the  joists  must  be  of  long  leaf  pine. 
All  materials  must  be  of  the  best  quality.  All  piling 
must  be  of  white  or  burr  oak  and  of  necessary  length  for 
the  respective  bridges,  and  not  measure  less  than  ten  inches 
in  diameter  in  center  of  length  when  twenty-six  feet  or  less 
in  length,  and  when  more  than  twenty-six  feet  in  length 
must  measure  fourteen  inches  in  diameter  in  center  of 
length,  and  must  be  three  piles  to  the  bent  Said  bids 
must  be  on  fourteen-foot  roadway,  and  must  state  the  price 
per  lineal  foot.  Each  bid  must  be  accompanied  by  plans 
and  specifications  or  the  same  will  not  be  considered. 

"  '  The  board  of  county  commissioners  reserve  the  right 
to  reject  any  and  all  bids.  No  bid  will  be  considered  that 
is  not  accompanied  by  a  certified  check  in  the  sum  of  $200 
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-as  evidence  of  good  faith  on  the  part  of  the  bidder.  The 
party  receiving  the  contract  to  execute  a  good  bond  in  the 
^um  of  $2,000  for  the  faithful  performance  of  the  same.  All 
proposals  should  he  addressed  to  W.  O.  Hand,  county 
derk,  and  marked  '*  Proposals  of  bridge  builders," 

''^By  order  of  the  county  commissioners  of  Saunders 
<QOunty,  Nebraska,  Wahoo,  Nebraska,  January  26, 1893.' 
.  '/.That  in  pursuance  to  siaid  notice  your  relator,  on  the 
7th  day  of  March,  1893,  filed  with  W.  O,  Rand,  county 
lelelrk  of  said  county,  and  in  his  office,  a  bid  to  perform 
•such  work  and  build  such  bridges,  accompanied  by  plans 
and  specifications  and  a  certified  check  for  $200;  *  *  * 
that  one  C,  E.  Lillibridge,  on  the  7th  day  of  March,  1893, 
^Iso  filed  with  said  clerk  of  said  county  a  bid  to  build  such 
bridges,  accompanied  by  plans  and  specifications  and' certi«> 
fied  check  for  $200,  and  a  duly  certified  copy  of  such  bid ; 
*  *  *  that  there  were  no  other  bidders  for  the  build- 
ing of  said  bridges  filed  exc*ept  the  one  filed  by  your  re- 
lator and  the  said  O.  E,  Lilliliridge;  that  the  bid  to  do 
lind  perform  such  work  made  by  your  relator  was  for  the 
«um  and  at  the  rate  of  $3.93  per  lineal  foot  and  that  the 
bid  of  the  said  C,  E.  Lillibridge  was  to  do  and  perform 
siich  work  at  the  rate  of  $4.00  per  lineal  foot;  that  the  bid 
of  your  relator  was  the  lowest  and  best  bid,  and  that  your 
rielator  was  the  lowest  competent  bidder  for  such  work  to  be 
performed;  that,  notwithstanding  the  fact  that  your  re- 
lator was  the  lowest  competent  bidder  for  such  work,  the 
respondents  did,  on  the  14th  day  of  March  1893,  award  the 
contract  for  the  building  of  said  bridges  to  the  said  C.  E. 
Lillibridge,  well  knowing  that  he  was  not  the  lowest  com- 
petent bidder  therefor,  and  have  entered  into  a  contract  with 
the  said  C.  E.  Lillibridge  for  the  building  of  said  bridges 
as  required  by  the  said  notice  printed  as  aforesaid  ;  that  a 
duly  certified  copy  of  all  the  proceedings  of  the  respond- 
ents as  oounty  commissioners  of  said  county  is  heretd  at- 
tached •  ♦  ♦  *  that  such  certified  copy  contains  all  the 
47 
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records  of  the  proceedings  of  the  said  county  commission* 
ers  that  in  any  manner  relate  to  the  letting  of  said  contract 
to  said  LiHibridge  as  aforesaid ;  that  a  daly  certified  copy 
of  the  contract  entered  into  by  and  between  the  said  county 
commissioners  and  the  said  C.  E.  Lillibridge  as  aforesaid 
is  hereto  attached  ^^  *  *  *  that  said  contract  so  entered 
into  as  aforesaid  was  not  legally  entered  into  and  is  of  no^ 
l^al  or  binding  force  upon  the  said  Saunders  county  for 
the  reason  that  the  same  was  not  let  to  the  lowest  respon- 
sible bidder,  nor  to  the  lowest  competent  bidder,  as  required 
by  law,  and  for  the  further  reason  that  no  sufficient  notice 
for  bids  was  ever  published  as  required  by  law,  in  that  said 
notice  so  published  does  not  specify  the  number  of  bridgea 
to  be  built,  the  length  thereof,  or  their  location,  and  does  nqjt 
call  for  separate  bids  upon  each  bridge  to  be  built ;  that  your 
relator  was  willing,  ready,  and  compt^tent  to  enter  into  a 
contract  with  the  said  commissioners  for  the  building  of 
said  bridges,  and  was  and  has  been  ready  and  willing  to 
tender  to  the  said  commissioners  a  good  and  sufficient  bond 
with  good  and  sufficient  securities  in  the  amount  required 
by  law,  and  to  do  and  perform  all  things  necessary  to  the 
entering  to  said  contract  with  the  said  commissioners  as  re- 
quired by  law;  that  your  relator  has  made  a  written  de- 
mand upon  the  said  respondents  to  cancel  the  said  contract 
with  the  said  LiHibridge,  and  set  the  same  aside,  and  to  ad- 
vertise for  new  bids  for  the  construction  of  such  bridges  as 
required  by  law,  *  *  *  but  that  the  said  res{)ondenta 
have  failed,  neglected,  and  refused  to  so  cancel  said  con- 
tract with  the  said  LiHibridge,  and  failed,  neglected,  and 
refused  to  again  advertise  for  bids  tor  the  construction  of 
such  bridges/' 

A  copy  of  the  several  propositions  and  contracts  is  set 
out  in  the  record  and  need  not  be  referred  to  here  as  the 
princiiml  question  is  the  sufficiency  of  the  advertisement 
for  bids. 

Flection  83,  chapter  78,  Compiled  Statutes,  is  as  follows: 
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''All  contracts  for  the  erection  and  reparation  of  bridges  and 
the  approaches  thereto,  for  the  building  of  culverts  and  im- 
provements on  roads,  the  cost  or  expense  of  which  shall  ex- 
ceed flOOy  shall  be  let  hy  the  oountj  commissioners  to  the 
lowest  competent  bidder,  but  no  contract  shall  be  entered 
into  for  a  greater  sum  than  the  amount  of  money  on  hand 
in  the  county  road  fund  derived  from  the  levy  of  previous 
years  and  two-thirds  of  the  levy  for  the  current  year,  to- 
getlier  with  the  amount  of  money  in  the  district  road  fund 
of  the  district  where  such  work  is  to  be  performed ;  and 
every  bidder,  before  entering  on  any  work  pursuant  to  con- 
tract, shall  give  bond  to  the  county  with  at  least  two  good 
and  sufficient  sureties  in  any  sum  double  the  amount  4)f  the 
contract,  which  bond  shall  be  approved  by  the  county  com- 
missioners, conditioned  for  the  faithful  execution  of  the 
contract." 

Sec.  84  provides,  '' Before  any  contract  as  aforesaid  shall 
be  let,  the  county  commissioners  shall  advertise  for  bids 
therefor,  and  shall  require  bidders  to  accompany  their  bids 
with  plans  and  specifications  of  their  work,  and  they  may 
accept  the  most  suitable  plan  and  award  the  contract  ac- 
cordingly, or  may  reject  any  or  all  bids." 

Sec.  85  provides,  ''Such  advertisement  shall  state  the 
general  character  of  the  work  and  shall  be  published  four 
consecutive  weeks  in  some  newspaper  printed  and  of  general 
circulation  in  the  county;  and  if  there  be  no  newspaper 
printed  in  the  county,  then  such  advertisement  shall  l)e  pub- 
lished in  some  newspaper  of  general  circulation  therein. 
Where  the  cost  of  the  work  exceed.s  $500,  such  advertise- 
ments shall  also  be  published  four  consecutive  weeks  in 
some  newspaper  printed  in  and  of  general  circulation 
throughout  the  state." 

It  will  thus  be  seen  that  the  advertisement  wholly  fails 
to  comply  with  the  statute.  Whfre  the  cost  of  a  bridge 
exceeds  $100,  the  contract  for  that  bridge  is  to  be  let  to 
the  lowest  competent  bidder.     This  requires  the  adoption 
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of  some  plan  so  that  bidders  may  bid  against  each  otheri 
in  order  that  there  may  be  competition.  In  the  case  at  bar 
DO  doubt  the  county  board  acted  honestly  in  letting  the 
'Contract  in  the  way  they  did,  but  it  fails  to  comply  with 
the  statute  and  admits  of  favoritism.  The  statutory  mode^ 
therefore,  must  be  pursued.  The  writ  must  therefore  be 
granted  as  prayed. 


WbIT  AUiOWBB. 


The  other  judges  concur. 


Thomas  L.  Messick  v.  Rachel  Wigent  et  ajm 

FnjSD  OoiOBEB  3, 1893.    Na  4764. 

BxunmonB:  Tims  of  Skbyiob:  Foboiblb  Dbtaihbb:  Jubisdio- 
TioN  OF  County  Coubt.  A  Bammons  in  an  action  of  fordbte 
detainer,  iflsned  and  eerred  three  days  prior  to  the  day  appointed 
for  trial,  including  the  day  of  serrice,  is  sufficient  to  oonte  Jn- 
riadiotion  over  the  person  of  the  defendant 

Error  from  the  district  court  of  Valley  county.  Tried 
below  before  HarrisoN|  J. 

E.  J.  CUmenta,  for  plaintiff  in  error. 

A.  Norman,  F.  H.  Stone^  and  E,  M.  Coffin,  oontra. 

NORVAL,  J. 

This  is  an  action  of  forcible  detainer  brought  by  de- 
fendants in  error  in  the  county  court  A  summons  was 
issued  on  December  24|  1890,  returnable  on  the  27th  day 
of  the  same  month  at  10  o'clock  A.  M.,  which  was  served 
on  the  day  of  its  date.     On  the  return  day  the  defendant 
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made  a  special  appearance,  objecting  to  the  jurisdiction  of 
the  court  over  his  person,  for  the  reason  that  the  summons- 
had  not  l)een  issued  and  served  three  days  before  the  day 
of  trial.  The  objection  was  overruled,  and  the  defendant 
refusing  to  appear  further,  judgment  of  ouster  was  rendered 
against  him.     The  district  court  affirmed  the  judgment. 

It  is  claimed  that  the  summons  was  not  issued  and 
served  a  sufficient  length  of  time  prior  to  the  day  of  trial.. 
A  similar  question  was  presented  to  this  court  and  consid- 
ered in  Whiie  v.  Oerman  Ins,  Oo.,  15  Neb.,  660,  and  it  waa 
there  held  that  in  an  action  before  a  justice  of  the  peace,, 
where  the  summons  is  served  three  days  before  the  time 
set  for  trial,  including  the  day  of  service,  it  is  sufficient  to 
confer  jurisdiction.  That  decision  was  based  upon  section 
911  of  the  Code,  which  declares  that  ^'  the  summons  must 
be  returnable  not  more  that  twelve  days  from  its  date,  and 
must,  unless  accompanied  with  an  order  to  arrest,  be  served 
at  least  three  days  before  the  time  of  appearance,"  etc. 

The  foregoing  provisions  control  the  service  of  summons 
in  justice  courts  in  ordinary  actions.  The  law  governing 
the  issuing  and  service  of  summons  in  forcible  detainer 
cases  is  found  in  section  1024  of  the  Code,  which  reads  as 
follows :  '^The  summons  shall  be  issued  and  directed,  shall 
state  the  cause  of  the  complaint,  the  time  and  place  of  trial, 
and  shall  be  served  and  returned  as  in  other  cases.  Such 
service  shall  be  three  days  before  the  day  of  trial  appointed 
by  the  justice.''  It  will  be  observed  that  the  provisions  of 
the  section  relating  to  the  length  of  time  the  summons  shall 
be  served  before  the  trial  are  substantially  the  same  as  those  j 
found  in  section  911  above  quoted.  It  follows  that  to 
adopt  the  construction  contended  fok*  by  plaintiff  in  errbr 
would,  in  effect,  overrule  the  decision  in  While  v.  German 
Jris,  Q).,  supra.  Tliat  case  has  been  adhered  to  too  long 
to  now  change  the  rule  there  announced.  We  therefore 
hold  that  a  summons  in  an  action  of  forcible  entry  and  de-  ^ 
tainer,  issued  and  served  three  days  before  the  day  ap- 
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pointed  for  trial,  induding  the  day  of  aervioe,  ia  suffioient 
to  oonfer  jarisdiction.     The  jadgment  ia 

Affibmedw 
The  other  judges  oonoar. 


William  McKean  v.  Louis  B.  Smoyeb, 

Fiun)  OoiOBEB  3,  1808.    Na  4768. 

Landlord  and  Tenant:  Rioht  of  Lsebbb  Out  of  PoesBssiov 
TO  Caops  Raised  bt  Tknant  PcNDiira  Fobcibls  Entbt 
Suit  Aoainst  thb  Latter:  Rkplbvin.  Aotion  of  S.  againsfc 
H.  to  reeoTer  poweorion  of  •  qnaatitj  of  corn  whieh  plaintiff 
had  planted,  cnltlTatad,  and  grown  daring  the  aeawm  of  1889 
npon  land  owned  by  T.  The  land  on  which  the  com  was  grown 
was  in  plaintilTB  poMeoeion  when  the  crop  was  planted  and 
grown,  and  had  been  in  his  poeeeasion  far  seveial  yean  prior 
thereto  nnder  a  lease  ftom  the  owner.  Defendant  claimed  the 
crop  by  Tirtne  of  a  lease  from  T.  for  the  eame  year,  althoogh  he 
neither  planted  nor  cnltiTated  the  land.  After  the  com  was 
planted  H.  brought  a  foroible  detniner  suit  against  S.  beforo  a 
Justice  of  the  peace  to  obtain  the  premises  and  reoovered  a  jadg- 
ment of  MStitation,  which  was  taken  by  M.  on  error  to  the  dis- 
trict coort  and  then  affirmed.  The  crop  wat  pat  in  befiira,  bat 
ndsed  and  matured  during  the  pendency  of  the  foroible  detaiBMr 
aotion.  After  the  com  was  ready  to  gather,  H.  took  pomeosion 
theroof  and  raf  need  to  snirendsr  the  same  to  S.  Terdiet  and  J  udg- 
BMDt  fcr  8.  npheld. 

Error  from  the  distriot  oourt  of  Otoe  eounty.  Tried 
below  before  Chapman,  J. 

The  facte  are  stated  in  the  opinion. 

F.  E.  Brown  and  E.  F.  Warren,  for  plaintiff  in  error: 

The  judgment  of  the  justice  of  the  peace  in  the  forcible 
entry  and  detainer  proceeding  was  conclusive  between  the 
parties  thereto,  and  until  reversed  was  final.  {Mitchell  v. 
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HawUy,  4  Den,  [N.  Y.],  414;  Bray  v.  Saaman,  13  Neb., 
£18.)  MeKean  had  parted  with  the  poBsessioo  of  the 
goods  at  the  time  the  action  of  replevin  was  brought,  and 
for  that  reason  an  action  in  replevin  cannot  be  maintained. 
{Hall  tf.  WkUe,  106  Mass.,  599.)  An  action  of  replevin 
cannot  be  matntainea  by  a  trespasser  who  sows  grain  on 
another's  land,  and  the  trae  owner  enters  and  cuts  it.  (£/- 
UM  V.  Powell^  36  Am.  Dec.  [Pa.],  200 ;  Hoo%er  v.  Hays, 
£0  Id.  [Ky.],  540.)  A  disseisee  cannot  maintain  replevin 
jCbr  grain  sown  hy  him  on  land  of  which  he  has  been  dis- 
seised. (De  MoU  V.  Hagerman,  18  Am.  Dec.  [N.  Y.],  443; 
Bruen  v.  Ogden,  20  Id.  [N.  J.],  606 ;  Rich  v.  Baker,  3 
Den.  [N.  Y.],  79;  Cobbej,  Replevin,  sec.  381.)  Title  to 
land  cannot  be  tried  in  replevin.  (Page  v.  Fowler,  28  Cal., 
605.) 

Thama9  B.  Stevenaon,  contra  : 

.  The  judgment  in  the  forcible  entry  and  detainer  suit,  coro- 
menoed,  as  it  was,  after  the  corn,  the  subject-matter  of  the 
suit,  was  planted,  did  not  determine  the  ownership  of  the 
orop  raised  during  the  time  the  suit  was  pending.  This 
was  not  in  issue  in  that  suit,  and  the  defendant  in  error, 
having  been  in  the  possession  of  the  lands  in  question  from 
year  to  year,  for  a  number  of  years,  and  having  in  good 
faith,  with  the  knowledge  of  McKean  and  Talbot,  plowed 
the  land,  planted  and  cultivated  the  corn,  is  th^  owner 
themof,  and  entitled  to  the  possession.  (  Youmans  v.  Odd- 
well,  4  O.  St.,  71 ;  Kinn^  v.  Degman,  12  Neb'.,  237.)  The 
prinotple  tiiat  a  disseisee  cannot  maintain  replevin  does  not 
arise  in  this  case,  as  title  to  real  estate  cannot  be  tried  in  a 
justice  court,  nor  in  a  forcible  entry  case.  (Ck)nstitation,  art. 
5,  sec.  18;  Aubrey  v.  Almy,  4  O.  St.,  524.) 

NOBVAL,  J. 

The  defendant  in  error  brought  an  action  of  replevin  in 
the  court  below  against  plaintiff  in  error  and  one  Dexter  W. 
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Green,  to  recover  a^me  corn  in  the  field.  On  the  trial  of 
the  case  judgment  was  rendered  in  favor  of  Green,  but  fbi 
Smoyer  and  against  McKean.  The  latter  brings  the  case 
here  on  error. 

It  appears  from  the  reoord  that  one  Talbot  was  the  owjbei 
of  the  land  upon  which  the  com  wal  grown,  and  that,  fbv 
six  or  eight  years  prior  to  the  year  1889,  Smoyer  farmed 
the  land  under  a  lease  from  the  owner  from  year  to  year, 
some  years  paying  grain  rent,  while  others,  cash.  In  the 
spring  of  1889,  Smoyer  planted  the  same  land  to  corn, 
consisting  of  about  thirty  acres,  and  cultivated  the  same. 
The  crop  thus  raised  is  the  corn  in  controversy.  Defendf- 
ant  in  error  claimed  the  com  by  virtue  of  a  lease  entered 
into  in  the  &11  or  winter  of  1888,  with  Mr.  Talbot,  the 
owner  of  the  land,  and  plaintiff  in  error  claims  that  Talbot 
in  November,  1888,  leased  the  land  to  him  for  the  season 
of  1889,  therefore  the  crop  belonged  to  him.  Both  par- 
ties claim  to  have  leased  from  the  same  person,  and  the  mat- 
ter in  controversy  is,  which  one  is  entitled  to  the  crop. 

Plaintiff  in  error  testified  upon  the  trial  that  on  the  day 
of  the  general  election  in  November,  1888,  he  leased  the 
land  of  Talbot  for  the  season  of  1889,  at  a  rental  of  $2 
per  acre,  $6  of  which  was  to  be  paid  at  the  time,  and  the 
remainder  on  March  1,  1889 ;  that  he  paid  $2.50  down, 
and  tendered  to  Talbot  the  balance  on  March  1,  which  he 
declined  to  receive. 

Mr.  Talbot's  testimony  is  to  the  effect  that  he  agreed  to 
leasie  the  land  to  McKean  for  $2  per  acre,  who  promised  to 
pay  on  that  day  $5  of  the  amount,  and  the  remainder  before 
March  1,  the  day  the  term  was  to  commence;  that  a  re- 
ceipt for  $5  was  drawn  and  signed,  but  McKean  only  had 
$2.50,  which  he  gave  <ralbot,  took  .the  receipt  and  went 
away,  promising  to  return  and  pay  the  other  $2.50  during 
the  day,  which  he  failed  to  do.  Witness  further  testified 
that  a  lease  was  to  have  been  drawn  upon  the  payment  of 
the  f6;  that  no  tender  of  the  remainder  of  the  rent  was^ 
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made  within  the  time  agreed  upon,  and  when  tendered^  Tal-^ 
hot  refused  to  receive  the  same,  and  offered  to  McKean  the 
|2.5Q  which  had  been  paid,  which  offer  was  refused. 

It  is  uncontradicted  that  Talbot  leased  the  land  to  Spioyer 
for  the  year  1889^  who  farmed  the  ground  during  that  sea-, 
son,  and  planted,  cultivated,  and  raised  the  corn  taken  un- 
der the  replevin  writ.  McKean  did  nothing  towards  put- 
ting  in  and  cultivating  the  crop,  except  breaking  some  o£ 
the  corn-stalks.  After  the  corn  was  planted  by  Smoyer, 
plaintiff  in  error  brought  a  forcible  detainer  suit  before  sl^ 
justice  of  the  peiice  against  Smoyer,  where  he  recovered  a 
judgment  of  restitution.  On  error  to  the  district  oourty 
the  judgment  in  the  forcible  detainer  action  was  affirmed. 
There  is  some  conflict  in  the  testimony  as  to  whether  a 
writ  of  restitution  was  ever  isscfed  and  served  upon  Smoyer. 
It  does,  however,  appear  that  McKean,  after  the  crop  had 
matured,  entered  the  premises  and  gathered  some  200 
bushels  of  the  corn,  which  he  sold  to  Green,  and  refused 
to  allow  Smoyer  to  take  the  portion  remaining  ungathered. 

We  are  satisfied,  under  the  undisputed  facts,  and  those 
established  by  the  clear  preponderance  of  the  evidence,  that 
Smoyer  was  the  owner  of  the  corn  in  question  and  was  en- 
titled to  the  possession  thereof.  The  land  on  which  the 
corn  was  grown  was  in  his  possession  when  the  crop  was 
planted  and  grown,  and  had  been  in  his  possession  for  sev- 
eral years  prior  thereto  under  a  claim  of  right,  as  the  ten- 
ant of.  Mr*  l^lbot,  the  owner  of  the  land.  McKean  was 
never  upon  the  land,  except  one  day  when  he  attempted  to 
break  stalks,  until  after  the  cr6p  had  been  iniEttured,  when 
he  entered  the  premises  and  gathered  a  portion  of  the  corn. 
We  do  not  think  the  judgment  in  the  forcible  detainer  suit 
is  a  bar  to  this  action.  It  was  conclusive  upon  the  parties 
as  to  the  right  of  possession  of  the  land,  but  the  ownership 
of  the  crop,  which  had  been  planted  before  that  action  was 
instituted,  raised  and  matured  during  the  pendency  thereof^ 
was  not  in  issue  therein.     When  Smoyer  took  the  judg- 
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ment  in  that  suit  to  the  district  ooart  for  review,  he  gave  a 
bond,  conditioned  for  the  payment  of  rents  in  case  the  jadg- 
ment  should  be  affirmed.  McEean's  remedy  is  upon  the 
bond,  or  an  action  for  damages  against  Talbot  for  breadi 
of  lease.     He  cannot  have  the  crop  and  recover  rent  too. 

The  authorities  cited  by  plaintiff  in  error,  to  the  ^eot 
that  a  trespasser  planting  and  cultivating  a  crop  on  an- 
other's land  cannot  maintain  replevin  against  the  owner 
who  has  entered  into  actual  possession  and  harvested  the 
orop,  are  not  applicable  to  this  case.  Defendant  in  error 
was  not  a  trespasser.  He  took  possession  of  the  land  in 
the  utmost  good  faith  with  the  consent  of  the  owner.  Bach 
party  claimed  to  be  the  tenant  of  Talbot,  and  as  between 
them  we  think  the  one  who  did  not  sow  b  not  entitled  to 
reap. 

It  is  urged  that  replevin  will  not  lie,  as  McEean  had 
sold  the  corn  to  Green  prior  to  the  bringing  of  the  action. 
The  evidence  of  the  sale  of  the  com  to  Green  is  not  very 
satisfactory.  There  had  been  delivered  only  that  which 
had  been  gathered,  about  200  bushels,  and  nothing  had  been 
paid.  The  corn  obtained  under  the  writ  was  in  McEean's 
possession,  and  he  refused  to  allow  Smoyer  to  take  the  same, 
although  requested  so  to  do.  An  action  of  replevin  is 
properly  brought  against  the  one  who  unlawfully  detains 
the  possession  of  the  property.    The  judgment  is 

• 

Affibmxd. 
The  other  judges  concor. 


Vol.  37]      SEPTEMBER  TERM,  1893. 


699 


Gage  Y.  Bloomlngtoa  Town  Ca 


James  D.  Oage  et  aii.  v.  Bijoomingtok  Town 

Company. 

FiLBD  OcTOBSB  3, 1093.    Na  4823. 

1.  Beview :  FAiLtrnv  to  Filb  Motiok  fob  New  Trial  :  Pab^ 
TIBS.  In  an  action  of  ejootment  agaiutt  tweDty-three  different 
defendants,  Z.  and  eight  others  united  in  an  answer  signed  hy 
W.  their  attorney,  while  O.  with  twelve  others  by  their  attorney 
F.  filed  an  answer  alleging  a  defense  different  from  that  stated 
in  the  answer  of  Z.  After  a  finding  and  Judgment  for  the 
plaintiff  against  all  of  the  defendants,  a  motion  for  a  new  trial 
was  filed  alleging  errors  of  law  oocnrring  at  the  trial  and  signed 
^K  A.  F.,  attorney  for  defendants."  Held,  In  the  absence  of 
OTidenee  that  F.  appeared  in  the  district  conrt  for  the  defendants 
who  joined  in  the  answer  of  Z.,  the  latter  have  no  standing  in 
this  oourt,  and  are  not  entitled  to  have  the  judgment  reviewed. 


SL  ■;  EBBOB  PBOCBBDTNOS  :  IMPBACHUBNT  of  JOUBITAL  Ev- 

TBY  OF  JuDOMBNT  BY  MiNUTKS  OF  JUDOB.  On  prooeedingB 
by  petition  in  error  to  review  a  judgment  of  the  district  oonrt, 
the  minutes  of  the  judge  on  the  trial  docket  will  not  be  re- 
ceWed  to  impeach  the  judgment  as  entered  at  large  upon  t-he 
journal  and  approved  hj  the  judge. 

Error  from   the  district  court  of  Franklin  connt7. 
Tried  below  before  Morris,  J. 

E.  A,  Fletcher,  for  plaintiffs  in  error. 

Sheppard  Jt  Black,  oowtra. 

Post,  J. 

Tbis  was  an  action  by  the  defendant  in  error  in  the  dis- 
trict court  of  Franklin  county  to  recover  the  west  half  of 
ike  southwest  quarter  of  section  31,  tawnsliip  2,  range  14 
west,  in  said  county.  There  were  named  in  the  petition 
twenty-three  different  defendants,  of  whom  Julia  M.  Zed- 
iker  and  eight  others  joined  in  an  answer  by  their  attorney, 
H.  Whitraore,  and  James  D.  Gage  with  twelve  others  joined 
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in  an  answer  by  E.  A.  Fletcher,  their  attornej.  These 
pleadings  will  for  convenience  be  referred  to  as  the  '^Gage 
answer''  and  the  ''Zediker  answer/' 

It  is  alleged,  among  other  things,  by  the  plaintiff  bdow 
that  it  is  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  6f  the  state  of  Nebraska.  The 
Zediker  answer  consists  of  a  denial  in  the  following  lan- 
guage :  ^^  The  defendants  deny  that  said  plaintiff  is  or  ever 
has  been  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Nebraska." 

The  Gage  answer  consists  (1)  of  a  general  denial,  (2)  an 
allegation  that  certain  conveyances  through  which  the 
plaintiff  claims  title  were  made  without  consideration,  (3) 
an  all^tion  that  The  Franklin  Town  Company,  the 
plaintiff's  immediate  grantor  at  the  time  of  the  execntioii 
of  the  deed  to  it,  and  at  the  time  it  attempted  to  convey  to 
plaintiff  was  not  a  corporation,  and  incapable  of  receiving, 
holding,  or  conveying  the  title  to  property  of  any  kind  or 
character. 

The  reply  to  each  answer  is  a  general  denial. 

From  the  transcript  filed  in  this  court  it  appears  that  a 
trial  was  had  on  the  12th  day  of  December,  1890,  whidi 
resulted  in  a  finding  and  judgment  for  the  plaintiff  below , 
against  all  of  the  defendants  therein.  On  the  19th  day  of 
the  same  month  a  motion  for  a  new  trial  was  filed,  ailing, 
as  grounds  therefor,  that  the  finding  is  against  the  law  and 
the  evidence ;  also  errors  occurring  at  the  trial.  Said  mo- 
tion is  signed  '^  £.  A.  Fletcher,  attorney  for  defendants." 

1.  The  first  proposition  argued  is  that  the  defendants 
named  in  the  Zediker  answer  have  no  standing  in  this  courts 
for  the  reason  that  they  did  not  join  in  the  motion  for  a ' 
new  trial.     In  that  proposition  we  fully  concur.    So  far  as' 
we  are  informed,  Mr.  Fletcher  appeared  in  the  district  court* 
only  for  the  defendants  named  in  the  answer  signed  by 
him.     Since  the  record  fails  to  disclose  the  filing  of  a  mo- 
tion for  a  new  trial  by  the  defendants  named,  we  must  as- 
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sume  that  they  were  satisfied  with  the  judgment  below,  and 
cannot  now  complain. 

2.  It  is  apparent  that  the  motion  of  the  other  defend- 
ants was  not  filed  within  the  time  required  by  law,  and 
'was  for  that  reason  properly  overruled.  The  provision 
^hich  requires  the  motion  to  be  filed  within  three  dayis 
from  the  date  of  the  verdict  or  finding  is  mandatory  and 
cannot  be  enlarged  by  the  court.  {Fox  v.  Meacham,  6  Neb.^ 
<<530;  Roggenoamp  v.  Dobbs,  15  Id.,  620;  Davis  v.  StaUj 
31  Id.,  242;  McDonald  v.  McAllister,  32  Id.,  514.)  We 
find  in  the  record,  however,  a  certified  copy  of  the  judge^s 
notes  as  they  appear  from  the  trial  docket,  as  follows: 

«  Dec.  10.  Trial. 

"Dec.  12.  Jury  waived  and  trial,  to  the  court.  Court 
finds  on  issues  joined  for  the  plaintiff,  and  finds  that  defend- 
ant has  paid  taxes  on  same  in  the  sum  of  $15,  and  that  de- 
fendant has  a  lien  on  premises  in  question  for  such  sum  of 
$15.  Motion  for  new  trial  overruled.  Defendant  excepts. 
Judgment  for  plaintiff  for  possession  of  land  in  question, 
and  judgment  for  defendant  Gage  for  sum  of  $15.  Each 
party  to  pay  their  own  costs.  Defendant  allowed  forty 
.days  to  present  his  bill  of  exceptions  to  adverse  party." 
,  Provision  is  made  for  a  trial  docket,  which  is  to  be  made 
up  by  the  clerk  at  least  twelve  days  prior  to  the  first  day 
of  each  term  of  court,  and  in  which  shall  be  entered  such 
causes  as  stand  for  trial  thereat.  (Code,  sees.  281a,  323.) 
Although  it  is  customary  for  the  judge  to  enter  in  the  trial 
.docket  or  calendar  notes  or  minutes  of  the  orders  made, 
such  eiitries  are  not  made  pursuant  to  the  requirement  of 
any  statute  and  are  not,  strictly  speaking,  parts  of  the  rec- 
ord of  the  court.  They  are  rather  memoranda  for  the  use 
of  the  judge  and  clerk  in  making  up  the  record.  It  is 
provided  by  section  27,  chapter  19,  Comp.  Stats.,  entitled 
'^Courts,''  that  the  clerk  shall  keep  a  record  of  the  proceed- 
ings under  the  directions  of  the  judge,  which  shall,  when 
the  business  of  the  court  does  not  prevent,  be  made  up  before 
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the  opening  of  the  next  daj^  and  that  the  first  business  of 
each  day  shall  be  the  reading  of  the  record  of  the  preced- 
ing day,  and  when  found  correct  to  be  signed  in  open  oonrt. 
The  record  therein  contemplated,  when  once  made  up^  is 
the  legal  and  authentic  evidence  of  the  proceedings  of  the 
court,  and  cannot  in  any  appellate  proceeding  l^e  contra- 
dicted or  impeached  by  the  entries  in  trial  docket.  {Moore 
V.  Brown,  10  O.,  198;  Keller  v.  KUIum,  9  la.,  329;  Ha- 
inan V.  Leibfarih,  51  Id.,  711 ;  MUler  v.  Wolf,  63  Id.,  233.) 
The  principle  of  the  above  cases  is  distinctly  recogniaed 
by  this  court.  (Sullivan  Savings  IndUvtion  v,  Clark,  12 
Neb.,  678.)  As  the  judgment  must  be  affirmed  on  the 
grounds  stated,  it  is  unnecessary  to  consider  the  other 
questions  presented  by  the  record. 


Affibmei). 


The  other  judges  concur. 
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State  of  Nebraska,  ex  rel.  Will  Ensey,  v.  W.  E. 
Churchill  et  al..  County  CoMMiseioNEBSy  bt  au 

FjiJED  OCTOBEB  3,  1883.     Na  6775. 

1.  County  Boards:  Examination  of  Claims:  Judicial  Aon: 
JUDOMRNTS.  The  ooanty  board,  in  the  examination  of  claiBM 
against  the  oonntj,  acta  Judicially,  and  its  Jndgmenti  or  ortat 
in  such  cases  are  oonclnsive  unless  reyersed  or  set  aside  on  ap- 
peaL 

5L  Judioial  Acts :  Officers:  Mandamus  will  not  lie  to  compel 
officers  exercising  j  ad  icial  Amotions  to  make  a  particnlar  deoia&OD, 
or  to  set  aside  or  vacate  a  decision  already  mtAt, 


Original  application  for  mandamtis. 


Marquettf  Deweeae  &  Hall,  for  relator. 
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iV:  Z.  SneU,  eantra. 

Post,  J. 

This  is  an  original  application  for  a  writ  of  maTidamti^ 
to  cotnpel  the  respondents,  the  county  clerk  and  commis- 
sioners of  Lancaster  county,  to  issue  and  deliver  to  the  re- 
lator a  warrant  upon  the  treasury  of  said  county  for  the 
sum  of  $106,  being  the  aggregate  of  amounts  allowed  in 
his  favor  by  said  county  board  for  services  as  bailiff  of  the 
district  court  for  the  months  of  February,  March,  and  April^ 
1892*  An  answer  has  been  filed  in  which  the  service  of 
the  relator  as  bailifi^  and  the  allowance  in  his  favor  by  the 
county  board  of  the  sum  of  $106,  is  admitted  as  charged. 
The  refusal  to  deliver  or  issue  a  warrant  therefor  is  justi- 
fied, however,  on  the  ground  that  a  certificate  of  the  county 
treasurer  had  been  presented  to  the  respondent  from  which 
it  appears  that  there  were  delinquent  personal  taxes  charge- 
able to  the  relator  and  appearing  upon  the  tax  lists  for  said 
county  for  the  years  1878,  1879,  1880,  1886,  1887,  and 
1888,  amounting  in  the  aggregate  to  $78.66,  which  sum 
was  by  the  county  board  deducted  from  the  amount  found 
in  his  favor.  It  is  further  alleged  that  warrants  amount- 
ing in  the  aggregate  to  $27.34,  being  the  balance  due  him 
after  deducting  the  amount  of  his  aforesaid  delinquent 
personal  taxes,  have  been  tendered  to  the  relator.  The  right 
to  deduct  delinquent  taxes  for  the  years  1887  and  1888,. 
amounting  to  $3.86,  seems  to  be  conceded  by  the  relator, 
but  he  denies  the  right  to  offset  taxes  assessed"  for  previous 
years  against  his  claim,  on  the  ground  that  the  right  of 
recovery  therefor  is  barred  by  the  statute  of  limitations. 

By  sections  48  and  49,  chapter  18,  Compiled  Statutes, 
entitled  '^  Counties  and  County  OfiBcers,"  it  is  provided  a& 
follows : 

"Sec.  48.  The  county  board  of  any  county,  whenever 
the  account  or  claim  of  any  person  against  the  county  is 
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presented  to  them  for  allowance^  may,  in  their  discretion, 
procnre  from  the  countjr  treasurer  a  certificate  of  the  amount 
of  delinqaent  personal  taxes  assessed  against  the  person  in 
whose  favor  the  account  or  claim  is  presented,  and  may 
.deduct  from  any  amount  found  due  upon  such  account  or 
claim  the  amount  of  such  tax  and  issue  a  warrant  for  the 
balance  remaining. 

.  ^*  Sea  49.  For  any  such  delinquept  personal  taxes,  so  set 
off  and  deducted  from  any  such  account  or  claim,  the  board 
ishall  issue  an  order  to  the  county  treasurer  directing  him 
to  draw  from  the  same  fund  out  of  which  said  account  or 
claim  should  have  been  paid  the  amount  of  said  delinquent 
.taxes  so  set  off  or  deducted  and  apply  the  same  upon  the 
said  delinquent  personalty  taxes  in  satbfaction  thereof,  and 
the  said  treasurer  shall,  upon  application,  receipt  therefor  to 
the  person  whose  taxes  are  so  satisfied.'' 
,  It  has  been  definitely  settled  by  repeated  decisions  of  this 
court  that  the  county  board,  in  the  examination  and  allow- 
ance or  rejection  of  claims  against  the  county,  acts  judicially, 
find  its  judgments  or  orders  in  such  cases  are  conclusive 
unless  reversed  in  the  manner  provided  by  law.  (See  Brown 
V.  Otoe  County,  6  Neb.,  Ill ;  State  ».  Buffalo  County^  Id., 
454.)  It  may  be  assumed  that  the  statute  of  limitations 
had  run  against  the  taxes  in  question,  and  that  the  county 
board  should  not  have  deducted  the  amount  thereof  from 
the  relator's  claim  against  the  county,  but  that  is  at  most 
an  error  for  which  an  adequate  remedy  exists  by  appeal. 

A  rule  without  exception  is  that  the  writ  of  mandamus 
will  not  be  allowed  to  compel  officers  vested  with  discretion- 
ary powers  to  make  a  particular  decision  or  to  set  aside  one 
already  made,  notwithstanding  such  decision  is  erroneous 
in  the  sense  that  it  may  be  reversed  upon  appeal,  writ  of 
^rror,  or  other  appellate  proceeding.  (See  8t4xte  v.  Board 
of  Commiasionera  of  Hamifton  County,  26  O.  St.,  364;  Peo- 
ple r.  Chapin,  104  N.  Y.,  96 ;  People  v.  AudUora  of  Wayne 
Ooufity,  10  Mich.,  307;  14  Am.  and  Eng.  Encyc  of  Law, 
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183,  and  note.)    It  follows  that  the  writ  of  mandamus 
should  be  denied  and  the  action  dii 


Wbtt  denibd. 
Thb  other  judges  concur. 


Phcenix  Mutual  Life  Insubakoe  Oompaky  t. 
Chablis  Brown  et  aju,  appellants^  Impleaded 
WITH  Robert  Black,  appellee. 

Filed  Ootobbb  3;  1893.    No.  5408. 

1.  Appeal:  RsjiBcrED  Etidekos:  Pbactiok  in  Supbeus  Coubt. 
It  is  not  the  practice,  where  cases  are  brought  into  this  conrt  by 
appeal,  to  receive  cTidenoe  offered  bj  the  appellant  and  rejected 
by  the  district  court.  If  evidence  material  to  the  issues  in  an 
equitable  proceeding  is  rejected  by  the  district  court  the  remedy 
therefor  is  byfpetition  in  error. 

%  ; : .    If  it  is  within  the  discretion  of  this  court 

to  reoeiye  original  evidence  in  appeal  cases,  the  exercise  of  such 
a  discretion  can  be  jnstifled  only  in  extreme  and  exceptional 
cases,  whero  the  injured  party  is  without  fiinlt,  and  would  bo 
otherwise  without  a  remedy. 

X  VraudtQent  Mortgages:  Fobbolosube:  Bona  Fide  Holdeb: 
BUBDEN  or  Pboof.  One  who  attempts,  in  an  action  agsinst 
the  equitable  owner  of  land,  to  assert  a  mortgage  executed 
in  fraud  of  the  defendant's  rights  by  the  holder  of  the  legal 
title,  is  required  to  show  affirmatively  that  he  took  such  mort- 
gage for  value,  without  notice  of  the  equities  of  the  defendant, 
relying  upon  the  apparent  ownership  of  the  mortgagor. 

4  Evidence  examined,  and  hM  to  sustain  the  decree  of  the  dis- 
trict court. 

Appeal  from  the  district  court  of  York  county.  Heard 
below  before  Bates^  J. 

Otorge  B.  Franoe  and  J.  D.  Pope^  for  appellants. 
48 
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Harlan  &  Harlan^  for  appellee.. 

Post,  J. 

The  plaintiff  herein,  on  the  10th  day  of  Janaaiy,  1891, 
commenoed  in  the  district  ooart  of  York  county  an  action 
for  the  foreclosure  of  a  mortgage  executed  by  the  defends 
ant  Brown  and  wife  upon  the  southeast  quarter  of  section 
twenty-five,  township  nine,  range  one  in  said  county; 
Thomas  Riley,  who  holds  a  subsequent  mortgage,  and  Rob- 
ert Black,  who  claims  adversely  to  Brown,  being  joined  as 
defendants.  A  final  decree  was  subsequently  entered  for 
the  plaintiff,  to  which  no  objection  is  made;  also  a  finding 
and  decree  for  Black  against  the  other  defendants,  from 
which  the  latter  have  appealed  to  this  court. 

It  appears  from  the  cross-petition  of  Black  that  in  the 
year  1882  he  held  the  land  in  controversy  by  contract  with 
the  Chicago,  Burlington  &  Quincy  Railroad  Company,  and 
that  Brown  and  wife,  the  latter  being  his  niece,  resided  with 
him  thereon ;  that  he  was  then  old  and  infirm,  being  seventy- 
five  years  of  age,  and  that  Brown,  by  representing  to  him 
that  it  was  necessary  to  procure  a  loan  upon  the  land  to 
pay  off  the  amount  due  thereon  to  the  railroad  company, 
induced  him  to  assign^  said  contract  to  him.  Brown,  who 
was  younger  and  more  active  and  better  able  to  attend  to  it, 
and  who  agreed,  after  procuring  the  necessary  loan  thereon, 
to  convey  the  premises  to  him  by  deed,  subject  to  the  con- 
templated mortgage;  that  on  the  1st  day  of  April,  1882, 
said  parties  entered  into  a  subsequent  agreement  to  the  ef- 
fect that  Brown  should  retain  in  his  own  name  the  east  half 
of  the  premises  above  described,  and,  as  a  consideration 
therefor,  pay  to  Black  the  sum  of  $126  per  annum  dur- 
ing the  lifetime  of  the  latter;  that  in  pursuance  of  said 
agreement  Brown  and  wife  conveyed  to  Black  by  warranty 
deed  the  west  half  of  the  quarter  section  aforesaid,  and  on 
the  20th  day  of  January,  1883,  in  pursuance  of  the  same 
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agreemeDty  Brown  executed  and  delivered  to  him  a  contract 
in  writing  as  follows: 

''This  indenture,  made  this  20th  day  of  January,  1883, 
between  Chas.  Brown,  of  the  county  of  ^ork,  state  of  Ne- 
braska, party  of  the  first  part,  and  Robert  Black,  of  the 
county  and  state  aforesaid,  party  of  the  second  part,  wit- 
nesseth :  That  the  said  party  of  the  first  part,  for  value  re- 
ceived, do  by  these  presents  grant  unto  the  said  party  of  the 
second  part  a  lien  on  the  following  described  real  estate, 
to-wit :  The  east  one-half  of  the  southeast  quarter  (E.  ^  S. 
£.  ^)  of  section  number  twenty-five  (25),  township  number 
nine  (9)  north,  of  range  number  one  (1)  west,  of  the  sixth 
principal  meridian,  in  the  county  of  York  and  state  of 
Nebraska,  containing  eighty  (80)  acres,  be  the  same  more  or 
less,  for  the  sum  of  $125  per  year  during  the  natural  life- 
time of  the  second  party.  Said  money  to  be  paid  on  or 
before  the  1st  day  of  January  of  each  year. 

"It  is  hereby  further  stipulated  and  agreed  that  if  the 
said  first  party  shall  fail  to  pay  the  said  party  of  the  sec- 
ond part  at  the  time  before  stipulated,  then  the  said  second 
party,  by  giving  thirty  days'  notice,  may  take  full  posses- 
sion of  the  above  described  land  and  use  it  for  his  own 
benefit  during  the  full  term  of  his  natural  life.  And  the 
said  party  of  the  second  part  hereby  waiving  any  notice  of 
such  election,  or  any  demand  for  the  possession  of  said 
premises. 

''The  covenants  herein  shall  extend  to  and  be  binding 
upon  the  heirs,  executors,  and  administrators  of  the  first 
party,  and  at  the  death  of  the  second  party  this  lien  shall 
become  null  and  void. 

''Witness  the  hand  and  seal  of  the  first  party  aforesaid, 

"  Chas.  Brown,     [seal.]  " 

That  default  has  been  made  by  Brown,  whereby  there 
is  now  due  upon  the  agreement,  set  out  above,  the  sum  of 
$1,250;  that,  relying  upon  the  honesty  and  good  faith  of 
Brown,  he  n^lected  to  file  the  aforesaid  deed  and  contract 


708  NEBRASKA  REPORTS.         [Vou  37 


Phoenix  Mutual  Life  Ins.  Co.  v.  Brown. 


for  record  until  the  31st  day  of  May  1888,  and  that  on  tbe 
20th  day  of  November,  1886,  said  Brown,  without  his 
knowledge  or  consent,  fraudulently  mortgaged  the  entire 
quarter  section  to  the  plaintiff  for  the  sum  of  $1,G00;  that  of 
the  proceeds  of  sai  1  mortgage,  the  sum  of  $9C0  was  applied 
to  the  payment  of  the  mortgage  herein  first  described,  and 
the  balance,  $700,  was  converted  by  Brown  to  his  own  use; 
that  said  Brown,  on  the  5th  day  of  April,  1889,  without 
his  knowledge  or  consent,  in  like  manner  fraudulently 
mdrtgaged  said  quarter  section  to  the  defendant  Riley  for 
$786.  It  is  further  alleged  that  by  mistake  the  number 
of  the  range  was  omitted  from  the  deed,  whereby  Brown 
conveyed  to  him  the  west  half  of  said  quarter  section,  by 
reason  of  which  the  register  of  deeds  refused  to  file  it  for 
record  until  the  29th  day  of  September,  1890,  on  which 
day  it  was  filed  and  recorded  without  having  been  cor- 
rected. The  petition  concludes  with  a  prayer  for  an  ac- 
counting and  a  decree  of  foreclosure  against  the  east  half 
of  said  quarter  section,  and  that  his.  Black's,  title  to  tbe 
west  half  thereof  may  be  quieted,  and  for  general  equitable 
relief. 

Brown  and  wife  and  Riley  join  in  an  answer  to  the  fore- 
going cross-petition,  in  which  they  allege  that  in  the  year 
1879,  Black,  for  the  purpose  of  inducing  Brown  and  wife 
to  remove  from  Missouri  to  York  county,  agreed  with  them 
that  if  they  would  board  and  care  for  him  during  his  life- 
time he  would  as  a  consideration  therefor  deed  said  property 
to  said  Brown ;  that  in  pursuance  of  said  agreement  the 
latter  removed  to  York  county  and  took  up  their  residence 
upon  said  premises,  and  that  soon  thereafter  Black  made  a 
i^ill  in  which  he  devised  said  property  to  Brown ;  that  said 
Black  has  continuously,  since  the  month  of  November, 
1879,  made  his  home  with  the  Browns,  who  have,  daring 
all  of  said  period,  furnished  him  with  boarding,  clothes^ 
medicines,  and  medical  attendance ;  that  from  the  month 
of  March,  1885,  until  the  month  of  May,  1887,  Black's 
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wife,  who  was  an  invalid  and  required  especial  care,  resided 
with  them,  and  that  the  care  and  money  bestowed  and  ex- 
pended in  behalf  of  Black  and  wife  is  of  the  value  of 
$3,500.  They  further  allege  that  the  proceeds  of  the  (900 
mortgage  was  all  used  in  the  payment  of  debts  owing  by 
Black,  except  the  sum  of  $80,  which  was  expended  for  im> 
provements  upon  the  land  in  question.  The  concluding 
paragraph  of  the  answer  is  as  follows : 

''That  in  November,  1886,  the  mortgage  and  note  sued 
on  in  this  case  were  given  and  the  money  was  obtained  for 
the  purpose  of  improving  said  land  and  caring  for  the  said 
Black ;  that  the  said  defendant  Black  is  an  aged  man  and 
requires  a  great  deal  of  care,  and  in  order  to  do  so  this  de- 
fendant Bro\ni  is  put  to  a  large  expense  continually ;  that 
the  said  mortgage  in  suit  was  made  in  accordance  with  the 
desire  of  the  said  Black,  and  the  said  Brown  is  still  caring 
for  the  said  Black  and  expects,  to  care  for  him  during  his 
natural  lifetime,  in  accordance  with  the  agreement  made  be- 
tween the  said  Brown  and  the  said  Black,  and  the  said 
Brown  has  fully  paid  the  said  Black  for  each  and  every 
of  the  land  described  in  the  petition,  by  means  of  taking 
care  of  the  said  Black  and  his  said  wife ;  but  notwithstand- 
ing this  fact,  the  said  Brown  expects  to  care  for  the  said 
Black  during  his  natural  lifetime  and  to  do  and  perform 
the  agreement  that  he  has  made  with  the  said  Black,  and, 
except  as  hereinbefore  expressly  admitted  or  denied,  this  an- 
swering defendant  denies  each  and  every  allegation  in  the 
said  answer  and  the  said  cross-petition  of  the  said  Black 
contained.  Wherefore  this  answering  defendant  prays  that 
whatever  lien,  if  any,  the  said  Black  may  have  on  said 
premises  may  be  declared  to  be  no  lien,  and  the  title  to  the 
paid  premises  may  be  declared  to  be  in  the  said  Brown,  sub- 
ject to  the  mortgages  of  the  plaintiff  and  the  defendant 
Riley,  and  that  this  defendant  may  have  judgment  accord- 
ingly, and  in  event  that  this  defendant  cannot  have  decree 
as  herein  prayed  that  he  may  have  judgment  against  the 
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said  Black  for  the  said  sum  of  $3^500,  and  that  the  same 
may  be  declared  to  be  a  lien  apon  said  real  estate,  subject 
to  the  lien  of  the  mortgages  above  spoken,  and  for  sudi 
other  and  further  relief  as  may  be  just  and  equitable." 

Riley  also  filed  a  separate  answer  and  cross-bill,  in  which 
he  sets  up  his  mortgage  and  prays  for  a  decree  of  foreclos- 
ure. A  reply  was  filed  by  Black  in  which  he  admits  hav- 
ing made  his  home  with  Brown  as  alleged,  and  that  daring 
a  part  of  said  time  his  wife,  now  deceased,  likewise  resided 
with  him  upon  said  premises.  But  he  alleges  that  Brown 
has  been  fully  paid  for  all  money  expended,  as  well  as 
board  and  lodging  furnished  himself  and  wife,  by  his  labor 
on  the  land  during  the  time  in  question  and  by  the  pro- 
ceeds of  a  team,  wagon,  and  harness,  and  other  farming 
implements  and  grain  turned  over  to  and  converted  by 
Brown.  He  further  alleges  that  Brown  has  had  the  use  of 
the  west  half  of  the  quarter  section  above  described  from 
1882  until  1891,  inclusive  of  both  years,  which  is  worth 
$160  per  year.  He  also  prays  for  an  accounting  and  judg- 
ment, etc. 

It  is  apparent  from  the  above  statement  that  there  are 
two  branches  of  the  controversy,  viz.,  (1)  questions  in  dis- 
pute between  Brown  and  Black,  and  (2)  questions  with  re- 
spect to  the  rights  of  Black  as  against  Riley. 

The  decree,  so  far  as  it  relates  to  the  first  branch  of  the 
case,  is  as  follows : 

'*  The  court  further  finds  that  on  the  20th  day  of  Jano- 
ary,  1883,  the  defendant  Charles  Brown  for  value  executed 
and  delivered  to  Robert  Black  an  agreement  in  writing 
duly  acknowledged,  and  thereby  promised  to  pay  to  said 
Robert  Black  the  sum  of  $126  per  year  during  the  natural 
life  of  said  Black,  and  to  secure  the  payment  of  the  said 
annuity  the  said  Brown  granted  unto  the  said  Black  a  lien 
on  the  E.  ^  S.  E.  ^  section  25,  township  9  north,  range  1 
west.  Said  lien  was  duly  recorded  in  the  office  of  the  county 
clerk  of  York  county,  Nebraska,  on  May  31,  1888.     The 
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said  Brown  has  not  paid  said  annuitj,  or  any  part  thereof, 
whereby  sajd  lien  has  become  alisohite,  and  there  is  due 
said  Robert  Black  from  the  said  Charles  Brown  the  sum  of 
$400y  and  said  Black  is  entitled  to  have  his  said  lien  en- 
forced, and  the  same  is  the  second  lien  on  said  E.  |  of  said 
quarter  section,  subject  only  to  the  lien  of  the  plaintiff 
Phoenix  Insurance  Company.  It  is  therefore  ordered  and 
adjudged  by  the  court  that  unless  the  said  Charles  Brown 
dhall,  within  twenty  days  from  the  entry  of  this  decree, 
pay,  dr  cause  to  be  paid,  to  said  Robert  Black  the  said  sum 
of  $400,  that  his  equity  of  redemption  be  foreclosed,  and 
an  order  of  sale  shall  issue  for  the  sale  of  said  land,  and 
that  the  proceeds  thereof  be  brought  into  court  to  be  ap« 
plied  in  satisfaction  of  said  claim.  It  is  further  ordered 
and  adjudged  that  the  conveyance  of  the  W.  }  S.  E.  ^  sec* 
tion  25,  town  9,  range  1,  dated  April  1,  1882,  whereby 
the  said  Charles  Brown  and  wife  conveyed  by  warranty 
deed  to  said  Robert  Black  said  W.  ^  of  said  quarter  sec- 
tion, was  absolute,  and  the  title  to  said  land  is  hereby 
quieted  in  said  Robert  Black  as  against  the  said  Charles 
Brown  and  the  said  Thomas  Riley,  and  said  defendants  are 
hereby  enjoined  from  setting  up  any  claim  to  said  land;  to 
dl  of  which  the  defendants  Brown  and  Riley  duly  except, 
and  ibriy  days  given  to  reduce  exceptions  to  writing.'' 

The  grounds  of  Brown's  claim  at  this  time  to  the  entire 
quarter  section  is  not  clear  from  the  record,  although  his 
version  of  the  reasons  for  the  assignment  to  him  in  the 
first  instance  of  the  contracts  for  the  land  is  reasonable 
and  must  be  accepted  because  not  seriously  controverted. 
It  is,  in  short,  that  Black,  in  order  to  defeat  the  claim  of  his 
^ife,  who  was  then  living  in  the  state  of  Iowa,  requested 
him  to  procure  and  hold  the  legal  title  to  the  land.  But 
his  explanation  of  the  subsequent  conveyance  of  the  west 
half  and  the  mortgaging  of  the  east  half  thereof  to  Black, 
viz.,  to  prevent  it  from  descending  to  his  heirs  in  case 
Black  should  survive  him,  is  less  reasonable.     And,  m 
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road,  when  aooepted,  is  In  the  natnra  of  a  contract,  and  if  the 
•laoton,  throngh  false  or  frandnlent  representations  of  tbe  offi- 
oen  of  the  donee,  hare  heen  indaeed  to  TOte  saoh  aid,  a  coort  of 
equity  in  a  proper  case  will  relieve  as  against  each  bonds. 

Appeal  from    the  district  court  of   Buffalo  oountj. 
Heard  below  before  Hameb,  J. 

The  facts  are  stated  in  the  opiuion, 

Qreene  &  HoddUr^  R,  A.  Maaref  and  J.  B.  Strode^  for 
appellant : 

The  false  and  fraudulent  representations  made  by  the 
officers  and  agents  of  the  defendant  company  as  to  the 
character  of  the  road  for  which  the  bonds  were  sought  to 
be  voted  were  made  for  the  purpose  of  deceiving  the  elec- 
tors, thereby  inducing  them  to  vote  in  favor  of  tbe  bond 
proposition.  Equity  will  lend  its  aid  to  relieve  the  people 
under  such  circumstances.  The  finding  and  judgment  of 
the  lower  court  were  therefore  wrong  and  should  be  reversed 
and  the  injunction  made  perpetual.  ( Wakefield  Ocue,  2 
(yMal.  &  H.  [Ei<g.],  102;  Taunton's  Case,  21  Law  Times 
Bep.,  n.  s.  [Eug.],  169 ;  Boston  Case,  2  O'Mal.  &  H.  [Eug.], 
161;  Brassard  v.  Langevin,  1  Sup.  Ct  Can.,  145;  6  Am. 
&  Eng.  Ency.  Law,  p.  371,  sea  7;  Cooley,  Torts,  501; 
Haideman  v.  Chambei*Sy  19  Tex.,  50;  Henderson  v.  San 
Ant<mio  R.  Co.,  67  Am.  Dec.  [Tex.],  675;  WidlenuxJ)er 
V.  Dunigan,  30  Neb.,  877;  SinneU  v.  Moles,  38  la.,  25; 
Wiokham  v.  Grant,  28  Ean.,  517 ;  Curry  v.  Board  of  Super* 
visors  of  Decatur  County^  1 5  N.  W.  Rep.  [la.],  G02 ;  MeUndy 
».  Keen,  89  111.,  395;  Sanford  o.  Handy,  23  Wend.  [N.  Y.], 
260;  Burhop  v.  City  of  Milwaukee,  18  Wis.,  453;  Me- 
CleUan  v.  ScoU,  24  Id.,  81;  Davis  v.  Dumont,  37  la.,  47; 
Q^mp  0.  United  Stoics  Mining  Co.,  56  Am.  Dea  [Va.], 
116.) 

Sinclair  &  Brown  and  Calkins  &  PraU,  contra,  cited :  2 
Poraeroy,  Eq.  Jur.,  sea  894 ;  Range  v.  Brown,  23  Neb., 
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822 ;  Wharton,  Evidence,  sees.  328,  340 ;  Brovm  v.  Piper, 
91  U.  S.,  37;  Taylor,  Evidence,  sec.  4,  note  2;  Best,  Evi- 
dence, sees.  253,  254;  Oibson  v.  Stevens,  8  How.  [U.  S.], 
384;  Cooley,  Torts,  p.  476;  Moonty  v.  Miller,  102  Mass., 
217;  Starr  v.  BenneU,  5  Hill  [N.  Y.],  303;  WilKama  v. 
Spurr,  24  Mich.,  335;  MttoheU  v.  MoDougall,  62  III.,  498. 

Ryan,  C. 

This  action  was  begun  in  the  district  court  of  Buffalo 
county,  Nebraska,  by  William  A.  Nash,  for  himself  and 
on  behalf  of  the  taxpayers  of  the  city  of  Kearney,  against 
the  mayor  and  members  of  the  city  council  of  said  city, 
and  the  Kearney  &  Black  Hills  Railway  Company,  to  en- 
join the  collection  of  $75,000  in  bonds  voted  by  the  city  of 
Kearney  in  aid  of  the  construction  of  said  railroad.  The 
petition,  or  rather  the  amended  |>etition,  upon  which  the 
case  was  tried,  was  very  lengthy,  alleging,  as  it  did,  many 
irregularities  in  the  manner  of  submitting  the  proposition 
for  voting  bonds  to  the  Kearney  &  Black  Hills  Railway 
Company,  and  setting  forth  other  irregularities  as  to  the 
manner  in  which  the  votes  were  cast  and  the  result  ascer- 
(luned  and  announced.  The  chief  paragraph  however,  and 
the  one  to  which  we  have  devoted  special  attention,  reads 
as  follows : 

*<7.  That  the  Kearney  A  Black  Hills  Railway  Com- 
pany,  by  its  officers  and  agents,  procured  the  votes  at  said 
pretended  election  to  be  cast  in  favor  of  said  bonds  by  false 
and  fraudulent  representations  made  to  the  electors  of  said 
city  concerning  the  said  Kearney  &  Black  Hills  Railway 
Company,  in  this;  that  said  railway  company,  by  its  officers 
and  agents,  represented  and  pretended  to  the  electors,  for  the 
purpose  of  procuring  their  votes  for  said  proposition,  that 
the  said  railway  was  an  independent  line  of  road,  and  a 
competing  line  with  all  other  roads,  and  had  no  conuection 
with  any  other  line  of  railro.id  in  its  management,  opera- 
tion, or  organization,  and  would  be  so  run  atid  operated. 
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Plaintiff  alleges  the  truth  to  be  that  the  said  Kearney  & 
Black  Hills  railway  was  not  an  independent  line  of  road^ 
and  was  not  a  competing  line  of  railroad  and  was  not  so 
intended  to  be,  which  all  of  said  officers  and  agents  then 
and  there  well  knew,  but  that  said  Kearney  &  Black  Hilb 
Railway  Company  had  at  said  time  a  freight  traffic  con- 
tract with  the  Union  Pacific  Railway  Company  by  whidi 
all  freight  shipped  over  said  Kearney  &  Black  Hills  rail- 
road was  and  is  but  a  feeder  to  the  Union  Pacific  rail- 
road|  and  was  so  known  to  be  by  said  officers  and  agents 
at  the  time  they  made  sudi  fraudulent  and  false  represen- 
tations aforesaid^  and  was  and  is  under  the  control  and 
domination  of  the  Union  Pacific  Railway  Company." 

The  prayer  of  the  amended  petition  was,  that  a  tempp- 
rary  order  of  injunction  might  be  granted  restraining  the 
said  authorities  designated  from  authorizing  the  issuance  of 
said  bonds  and  donating  the  same,  or  any  part  thereof,  to 
the  Kearney  &  Black  Hills  Railway  Company,  or  to  any 
person  in  its  behalf  or  for  its  use  and  benefit^  and  restrain- 
ing the  Kearney  &  Black  Hills  Railway  Company  from 
taking  or  receiving  the  said  bonds  or  any  part  thereof  from 
the  officers  of  said  city,  or  from  attempting  to  or  negotiat- 
ing and  disposing  of  said  bonds  and  procuring  the  same  to 
be.  registered,  or  from  in  any  way  interfering  or  meddling 
until  the  further  order  of  the  court,  and  that  upon  the  final 
hearing  said  injunction  might  be  made  perpetual,  and  foir 
such  other  and  further  relief  as  was  just  and  equitable. 

Issue  was  duly  joined  upon  the  averments  of  the 
amended  petition,  and  a  trial  thereof  was  had,  and  decree 
rendered  in  favor  of  the  defendants  on  the  15th  day  of 
July,  1891.     In  this  decree  is  the  following  finding,  to-wit: 

''The  court  further  finds  that  while  the  officers  and 
agents  of  the  Kearney  &  Black  Hills  Railway  Company 
represented  to  the  voters  of  the  city  of  Kearney  that  said 
line  of  road  would  be  an  in(le)>endent  line  of  road,  and 
that  great  benefits  were  likely  to  accrue  to  the  city  of 
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Kearney  on  account  thereof^  yet  the  road  was  only  to  be 
built  a  distance  of  67  miles  and  to  terminate  at  the  city  of 
Kearney^  near  the  center  of  the  continent  and  distant  700 
miles  from  a  practicable  waterway;  that  its  only  method  of 
reaching  the  coast  was  over  the  line  of  the  Union  Pacific, 
of  Burlington  &  Missouri  River  railway,  both  of  which 
railway  lines  run  through  the  city  of  Kearney ;  that  these 
facts  were  common  knowledge  to  all  persons  in  the  city  of 
Kearney  of  ordinary  intelligence,  and  the  representations 
should  have  deceived  no  one,  and  were  allowable  under  the 
rule  of  law  which  excludes  actual  deception  but  permits 
puffing  and  exa^eration  of  language  in  the  encouragement 
of  trade/' 

As  we  regard  this  finding  of  the  court  as  not  at  all  sat- 
isfactory as  to  the  averments  set  out  in  paragraph  7,  we 
shall  examine  de  novo  the  issues  specially  presented  by  that 
paragraph,  taken  in  connection  with  the  averments  of  the 
amended  petition. 

John  H.  Hamilton,  vice-president  of  the  Kearney  & 
Black  Hills  Railway  Company,  testified  that  a  night  or 
two  before  the  date  of  the  election,  February  13,  1890,  E. 
C.  Davidson,  president  of  the  above  railroad  company, 
made  a  speech  at  Dnrley's  hall  at  Kearney,  in  which  he 
urged  that  the  bonds  be  voted  as  proposed,  and  said  that 
the  Union  Pacific  Railway  Company  did  not  own  a  dollar 
of  the  stock  of  the  Kearney  &  Black  Hills  Railway  Com- 
pany; that  the  Union  Pacific  was  to  receive  and  be  paid 
^206,000  in  bonds  by  the  Kearney  &  Black  Hills  Railway 
Company  for  the  right  of  way  and  grade  up  the  Wood  river 
valley;  that  to  his  knowledge  no  director  or  stockholder 
of  the  Kearney  &  Black  Hills  company  was  in  any  way 
either  directly  or  indirectly  connected  with  the  Union  Pa- 
cific railroad.  Mr.  Hamilton  testified  further,  that  before 
the  election  he  had  stated  to  the  people  that  the  Kearney 
A  Black  Hills  railroad  was  not  controlled  by  the  Union 
Pacific  Railway  Company;  that  the  Kearney  &  Black  Hills 
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railroad  would  be  built  by  a  company  which  was  not  under 
the  control  of  the  Union  Pacific;  that  it  would  be  oon- 
trolled  by  people  in  Nebraska;  and  that  it  would  be  op- 
erated by  a  traffic  agreement  with  the  Union  Pacific.  He 
further  testified  that  the  board  of  trade  of  Kearney  ap- 
pointed a  committee  to  ascertain  what  the  Kearney  & 
Black  Hills  Railroad  Company  proposed  as  to  building  a 
line  of  road;  that  he  told  said  committee  that  the  last 
named  company  would  be  independent  of  the  Union  Pa- 
cific Company,  but  would  be  operated  under  a  traffic 
agreement  with  the  Union  Pacific;  and  that  witness  had 
interested  some  of  his  friends,  and  got  them  to  organise  a 
company  to  buy  that  line,  and  operate  it  under  a  traffic 
agreement  with  the  Union  Pacific 

W,  C.  Holden  testified  Ihat  at  the  public  meeting  held 
at  Durley's  Hall,  just  before  the  bonds  were  voted,  Mr. 
Davidson,  the  president  of  the  Kearney  &  Black  Hills 
Railroad  Company,  had  said  that  the  latter  company  had  a 
traffic  agreement  by  which  all  unconsigned  freight  would 
be  turned  over  to  the  Union  Pacific  at  Kearney,  and  that 
Mr.  Cameron,  and  possibly  Mr.  Holcomb,  of  the  Union 
Pacific,  held  stock  in  the  Kearney  &  Black  Hills  Railroad 
Company, — witness  thought  to  the  amount  of  $100,000; 
never  heard  that  it  held  one-half  of  said  stock.  It  was 
insisted  by  the  opposition  to  the  bonds,  that  the  Union 
Pacific  Company  was  interested  in  the  Kearney  &  Black 
Hills  Company,  and  was  to  hold  a  controlling  interest  in 
the  road.  This  was  denied  by  the  other  party,  who  claimed 
it  was  not  a  Union  Pacific  road. 

E.  C.  Davidson,  the  president  of  the  Kearney  &  Black 
Hills  Railway  Company,  testified  that  he  made  a  speech  to 
the  people  of  Kearney  two  nights  before  the  election,  at 
Durley's  Hall.  About  one  hundred  people  were  present. 
That  he  stated  to  these  people  that  he  and  his  associates  in 
the  Kearney  &  Black  Hills  Railroad  Company  had  an 
option  that  permitted  them  to  buy  the  right  of  way  and 
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grade  to  Milldale,  and  that  if  the  bonds  were  carried  it 
should  be  bought  and  the  road  completed.  At  that  public 
meeting  Mr.  Greene  had  asked  this  witness  as  to  the  pro* 
posed  railroad  being  independent  or  distinct  from  the  Union 
Pacific^  and  that  witness  had  answered  that  neither  the 
Union  Pacific  road  nor  any  stockholder  in  the  Union  Pa* 
cific  road,  had  any  stock  in  the  Kearney  &  Black  Hills  road. 
The  original  contract  was  that  the  road-bed  should  be  paid 
for  by  first  mortgage  bonds,  but  after  the  Kearney  &  Black 
Hills  Railroad  Company  got  into  position  to  deal,  the  last 
named  company  appointed  Mr.  Hamilton  to  negotiate,  and  he 
made  what  was  considered  a  better  contract,  by  the  terms  of 
which  payment  was  made  in  stock  instead  of  bonds.  The 
Union  Pacific  owned  the  whole  road  at  the  time  of  the  elec- 
tion and  had  given  the  other  railroad  company  au  option 
to  purchase,  but  owned  no  stock  in  the  Kearney  &  Black 
Hills  road.  Mr.  Davidson  further  testified  that  at  the  pub- 
lic meeting  referred  to,  one  of  the  prominent  questions  dis- 
^Bussed  was  whether  the  Kearney  &  Black  Hills  railroad 
was  to  be  an  independent  road,  or  whether  it  was  to  be 
under  the  domination  of  the  Union  Pacific  Railroad  Com- 
pany, the  opponents  of  the  bonds  claiming  that  it  would 
be  dominated  by  the  Union  Pacific. 

Thomas  H.  Cornett  testified  that  in  the  canvass  for  the 
bonds  it  was  urged  in  opposition  to  voting  them  that  the 
road  proposed  to  be  aided  was  simply  a  Union  Pacific 
^^stub,^'  and  a  scheme  of  the  Union  Pacific  to  secure  the 
bonds  to  be  voted.  The  friends  of  the  proposition  scouted 
that  idea  all  through  the  campaign,  denied  it,  and 
claimed  that  if  the  road  was  built  and  operated  the  Union 
Pacific  would  not  have  anything  to  do  with  it  so  far  as  its 
ownership  or  control  was  concerned.  Witness  attended 
only  one  meeting,  but  at  that  it  was  stated  that  the  head- 
quarters of  the  proposed  road  would  be  at  Kearney.  In  a 
general  way  the  opponents  of  the  bonds  claimed  it  was  a 
ruse  of  the  Union  Pacific,  and  that  the  Union  Pacific  was 
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to  dominate  the  things  and  that  it  was  a  part  of  the  Union 
Pacific  system.  The  friends  of  the  bonds  claimed  that  was 
not  so. 

B.  H.  Goulding  testified  that  the  opponents  of  the  bonds 
undertook  to  fight  them  down  with  the  idea,  or  with  those 
statements,  that  it  was  a  Union  Pacific  "  stub."  Witness 
had  one  or  two  talks  with  different  parties  and  the  com- 
pany,—one  with  Mr.  Davidson,  and  once  or  twice  talked 
with  Mr.  Hamilton, — and  never  understood  that  it  was  a 
^'stub'^  road,  but  understood  it  was  an  independent  com- 
pany that  had  a  good  traffic  arrangement.  That  was  one 
of  the  things  witness  inquired  about 

Gen.  A.  H.  O'Connor,  whom  the  evidence  shows  to  have 
been  very  active  and  efficient  in  urging  that  the  bonds 
should  be  voted,  testified  that  in  his  speeches  he  did  not 
claim  it  would  be  a  competing  line,  for  he  knew  if  it  came 
into  Kearney  with  no  way  to  get  out  it  could  not  be  com- 
peting; that  he  said  in  urging  people  to  vote  the  bonds 
he  did  not  believe  it  was  a  Union  Pacific  railroad,  and  h4 
did  not  believe  it  was;  that  he  was  frank  in  that. 

The  above  quoted  evidence  was  given  by  witnesses  sworn 
on  behalf  of  the  defendants  on  the  trial  in  the  district 
court.  For  the  plaintiff  in  that  court  the  testimony  of  F. 
J.  Switz,  Henry  S.  Harding,  Lyman  Brigham,  J.  C.  Bes- 
wick,  James  O'Kane,  A.  H.  Bolton,  H.  H.  Seeley,  P.  D. 
Henderson,  B.  G.  Henderson,  J.  £.  Shipman,  M.  Y.  Esler, 
C.  F.  Yost,  J.  W.  Worsley,  F.  Y.  Robertson,  and  Lewis 
Robertson  was  even  more  pointed  as  to  the  representations 
being  that  the  proposed  line  of  road  would,  when  built,  be 
entirely  independent  of  the  Union  Pacific  Railway  Com- 
pany, than  was  the  evidence  of  the  defendants'  witnesses. 
These  last  named  witnesses  further  testified  to  the  gener- 
ally favorable  effect-  of  the  assertions  of  the  Kearney  & 
Black  Hills  Railroad  Company's  independence  of  the 
Union  Pacific  Railway  Company  in  respect  to  the  bond 
proposition,  and  at  least  three  of  these  witnesses  directly 
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testified  that  this  asserted  independenoe  induced  them  re- 
spectively to  abandon  opposition  to,  and  vote  for,  the  bonds. 
It,  therefore,  must  be  accepted  as  without  question,  first, 
that  a  great  deal  of  opposition  to  voting  the  bonds  existed, 
founded  upon  a  suspicion  that  the  Kearney  &  Black  Hills 
,railroad  when  built  would  be  under  the  control  of  the 
Union  Pacific  Railway  Company,  and,  second,  that  the  di-* 
.rect  assurances  of  the  offioers  and  duly  accredited  agents  of 
the  Kearney  &  Black  Hills  Railroad  Company,  by  denials 
.of  the  dependence  of  the  said  company  upon  the  Union 
Pacific  Railway  Company,  in  a  large  measure  overcame 
existing  opposition  to  voting  the  bonds  aft  proposed. 

It  now  becomes  material  to  consider  what  relations  were 
itustained  pr  in  contemplation  between  the  Union  Pacific 
Railway  Company  and  the  Kearney  &  Black  Hills  Rail- 
way Company  at  the  time  the  bonds  were  voted.  The  or- 
dinance under  which  the  proposition  to  vote  the  bonds  was 
submitted  required  that  active  work  should  commence  in 
the  construction  of  the  proposed  railroad  within  thirty  days 
from  the  election  adopting  the  proposition,  and  from  the 
time  its  adoption  should  be  duly  declared.  Within  that 
space  of  time  a  written  contract  was  entered  into  on  March 
14, 1890,  between  the  Omaha  &  Republican  Valley  Rail- 
road Company,  the  Kearney  &  Black  Hills  Railway  Com- 
pany, and  the  Union  Pacific  Railway  Company.  This 
agreement  recited  that  the  Republican  Valley  Railroad 
Company  had  acquired  the  right  of  way  for  a  great  part 
of  a  proposed  line  of  railroad  from  Kearney  to  Milldale, 
and  had  expended  large  sums  of  money  in  unfinished  con- 
struction of  a  railroad  tliereon,  and  that  an  agreement  had 
been  entered  into  between  the  two  first  above  named  com- 
panics  for  the  sale  by  the  first  to  the  second  named  of  the 
said  right  of  way,  and  for  the  completion  of  said  line  of  rail- 
road by  the  second,  and  for  the  working  of  the  said  railway 
in  connection  with  the  railway  of  the  Union  Pacific  Rail- 
way Company  upon  the  terms  in  said  agreement  contained. 
49 
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Following  these  recitals  the  agreement  stipnlated  that 
the  sale  was  by  the  first  railroad  named  to  the  second 
named,  of  the  unfinished  line  aforesaid  between  Kearney 
and  a  point  about  seven  miles  northwest  of  Callaway,  be* 
ing  a  distance  of  about  seventy-two  and  eleven-hundiedths 
^  miles.  The  sum  to  be  paid  to  the  Omaha  &  Bepnblican 
Valley  Railroad  Company  was  to  be  ascertained  by  esti- 
mates thereafter  to  be  made  by  the  chief  engineer  of  the 
said  Omaha  &  Republican  Valley  Railroad  Company,  and 
to  be  paid  in  the  shares  of  the  Kearney  &  Black  Hills 
Railroad  Company  at  their  nominal  value.  The  Kearney 
&  Black  Hills  Railroad  Company  agreed  with  the  Union 
Pacific  Railway  Company  to  transfer  to  the  trustees  men- 
tioned in  said  written  contract,  and  to  issue  to  them  one 
certificate  for  so  many  hundred  dollar  shares  of  the  Kear- 
ney &  Black  Hills  Railroad  Company's  stock  as,  together 
with  the  said  shares  transferred  to  the  Omaha  &  Republi- 
can Valley  Railroad  Company,  should  equal  in  nominal 
value  $12,000  for  every  mile,  and  a  proportionate  sum  for 
every  part  of  a  mile,  of  the  length  of  the  partly  graded  lo- 
cation agreed  to  be  sold,  which  was  to  be  measured  under 
the  direction  of  said  chief  engineer,  whose  certificate  as  to 
said  length  should  be  final.  The  above  transfers  of  stock 
were  provided  to  be  made  contemporaAeously ;  by  which  it 
may  be  unnecessary  to  remark,  there  would  be  vested  in 
these  two  transferees  stock  to  the  nominal  amount  of 
$12,000  per  mile  of  the  road  contemplated. 

The  agreement  further  provided  that  the  Republican 
Valley  Railroad  Company  should,  for  the  period  of  fifty 
years,  be  entitled  to  name  two  members  of  the  board  of 
directors  and  the  secretary  of  the  Kearney  &  Black  Hills 
Railroad  Company.  During  that  period  no  mortgage 
could  be  made  for  over  $20,000  per  mile,  and  the  capital 
stock  could  not  exceed  $24,000  per  mile,  to  be  completed 
before  the  creation  of  such  stock ;  and  in  case  of  an  increase 
of  stock,  one-half  of  such  increase  should  be  thereupon 
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transferred  to  the  trustees  above  referred  to  and  therein- 
after named^  and  a  certificate  accordingly  issued. 

The  agreement  provided  for  the  construction  of  the  line 
of  road  contemplated  upon  certain  conditions,  which  it  is 
needless  to  quote,  except  to  note  that  it  was  required  to  be 
of  uniform  gauge  with  that  of  the  Union  Pacific  railway, 
and  that  for  all  purposes  of  traffic  during  the  existence  of 
the  agreement,  the  Kearney  &  Black  Hills  railroad  line 
was  required  to  be  worked  as  one  line  with  the  Union  Pa- 
cific Railway  Company's  lines  and  the  lines  worked  and 
controlled  by  the  last  named  company. 

The  Kearney  &  Black  Hills  Railroad  Company  further 
agreed  that  it  would  never  make  any  discrimination  as  re- 
gards rates  or  otherwise  against  the  railway  system  of  the 
Union  Pacific  Company ;  and  it  was  agreed  between  them 
that  the  rates  for  all  traffic  carried  between  any  places  by 
the  railways  of  the  two  last  named  companies  should  al- 
ways be  as  low  as  the  rates  for  carrying  traffic  between  the 
same  or  competitive  places  by  any  other  railway  or  rail- 
ways in  competition  with  the  railway  systems  of  said  com- 
panies, and  that  all  traffic  secured  by  the  Kearney  &  Black 
Hills  Company  to  be  carried  to  or  by  way  of  any  place  or 
places  on  the  railway  system  of  the  Union  Pacific  Railway 
Company  should,  so  far  as  the  Kearney  &  Black  Hills 
Company  could  lawfully  determine  the  same,  be  parried  by 
the  railway  system  of  the  Union  Pacific  Railway  Company, 
and  for  that  purpose  be  delivered  upon  its  railway  system 
at  some  point  of  juncture  of  the  two  systems. 

It  was  further  provided  that  the  Kearney  &  Black  Hills 
Railway  Company  should  always  use  its  influence  in  favor 
of  such  traffic  being  so  carried,  and  during  the  continuance 
of  the  agreement  always  work  in  close  harmony  and  con- 
nection with  the  railway  system  of  the  Union  Pacific  Com- 
pany, and  would  not  at  any  time  make  any  contract  with 
any  other  railway  company  or  line  for  connection  or  inter- 
change of  traffic,  except  at  places  on  the  northwesterly  part 
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of  its  railway  system,  where  its  railway  system  does  not  con- 
nect with  the  railway  system  of  the  Union  Pacific  Com- 
pany; nor  make  or  allow  any  lease  or  mortgage  of  its  rail- 
way system  or  any  part  thereof;  nor  create  or  suffer  any 
lien  or  incumbrance  thereon;  nor  make  any  issue  of  stock 
without  the  previous  assent  of  the  Union  Pacific  Company 
expressed  by  resolution  of  its  board  of  directors^  except  to 
the  extent  previously  provided. 

The  Union  Pacific  Railway  Company  on  its  part  bound 
itself  to  divert  to  the  Kearney  &  Black  Hills  Company 
such  traffic  as  it  lawfully  might  during  the  existence  of  the 
agreement.  It  was  further  provided  that  the  Kearney  & 
Black  Hills  Company,  under  such  reasonable  rules  and  r^- 
ulations  as  the  superintendent  of  the  Union  Pacific  railway 
should  prescribe,  might  use  for  its  passenger  trains  the  pas- 
senger station  of  the  Union  Pacific  Railway  Company  at 
Kearney,  and  have  performed  for  it  such  usual  service  as 
that  use  rendered  necessary,  at  a  price  not  exceeding  $75 
per  month  so  long  as  the  Kearney  &  Black  Hills  Company's 
line  should  not  in  length  exceed  100  miles. 

It  was  also  agreed  that  the  gross  receipts  arising  from 
the  traffic  of  both  roads  under  the  above  provisions  should 
be  apportioned  between  them  according  to  the  arrange- 
ment that  took  effect  on  the  1st  of  January,  1889,  for 
division  of  joint  earnings  between  the  Union  Pacific  Com- 
pany and  the  Omaha  &  Republican  Valley  Railroad  Com- 
pany. No  evidence  was  introduced  as  to  the  terms  of  this 
arrangement,  nor  was  this  subject  of  division  in  any  place 
in  the  record  referred  to,  so  that  we  are  without  any 
data  whereby  to  determine  the  ratio  of  division  of  the  pro- 
ceeds of  the  joint  traffic  between  the  two  railroad  compa- 
nies under  this  agreement.  It  is  probable  that  the  traffic 
agreement  frequently  spoken  of  at  the  meeting  of  the  peo- 
ple of  Kearney  antecedent  to  the  vote  upon  the  bonds,  is 
embraced  in  the  latter  part  of  the  above  described  agree- 
ment, and  the  arrangement  between  the   Union   Pacific 
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Bail  way  Company  and  the  Omaha  &  Kepublioan  Valley 
Bailroad  Company,  which  took  effect  January  1,  1889,  re- 
ferred to  in  said  agreement 

To  a  satisfactory  understanding  of  the  alleged  traffic 
agreement  between  the  Union  Pacific  Railway  Company 
and  the  Kearney  &  Black  Hills  Bailroad  Company,  the 
arrangement  which  took  effect  January  1,  1889,  is  indis- 
pensable. As  we  are  without  the  means  of  ascertaining 
the  terms  of  the  arrangement  referred  to,  we  must  consider 
the  relation  of  the  parties  as  shown  by  extrinsic  evidence. 
We  shall  first  review  the  evidence  as  to  the  construction  of 
the  projected  railroad  line,  prefaced,  as  it  must  be,  with  a 
short  history  of  its  origin  and  development  Next  shall 
be  given  the  evidence  as  to  the  practical  relations  existing 
between  the  Union  Pacific  Bailway  Company  and  the 
Kearney  &  Black  Hills  Company,  as  indicated  by  the  con- 
struction given  the  contract  between  the  parties. 

J.  H.  Hamilton,  who  at  the  time  the  bonds  were  voted 
was  vice  president  of  the  Kearney  &  Black  Hills  Bailroad 
Company,  testified  that  at  the  time  of  giving  his  evidence 
the  constructed  railroad  of  the  Kearney  &  Black  Hills 
Company  was  sixty-five  and  seventy-t;}iree  one-hundredths 
miles  in  length ;  that  when  the  company  was  organized  the 
stock  subscriptions  were  for  $500,000,  but  that  the  stock 
was  not  issued  until  the  money  was  paid  in  and  the  road 
built  Altogether  there  was  paid  in  $320,000,  being  eighty 
per  cent  on  $400,000.  The  railroad  company  let  the  con- 
tract for  building  their  road  to  the  Wood  Biver  Improve- 
ment Company,  and  the  Wood  Biver  Improvement  Com- 
pany built  the  railroad  for  so  much  stock  and  so  much 
bonds.  The  bonds  have  been  declared  in  the  dividend,  and 
at  the  time  of  the  trial  were  held  by  the  individual  stock- 
holders of  the  Wood  Biver  Improvement  Company.  No 
stock  was  subscribed  by  the  Wood  Biver  Improvement 
Company.  This  company  got  stock  for  building  the  rail- 
road.    The  stock  is  not  issued  yet;  it  will  be  issued  when 
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there  is  a  settlement  between  the  Wood  River  Improve* 
ment  CSompanj  and  the  railroad  company.  The  Wood 
Siver  Improvement  Company  distributed  the  stock  it  re- 
ceived for  building  the  railroad  to  the  stockholders  in  the 
Wood  Biver  Improvement  Company.  The  railroad  stock 
was  all  issued  to  the  Wood  River  Improvement  Company. 
The  Kearney  4&  Black  Hills  Railroad  Company  transferred 
all  its  stock  to  the  Wood  River  Improvement  Company 
(except  enough  to  enable  them  to  hold  office  in  the  company) 
upon  the  improvement  company  assuming  the  obligations 
of  the  subscribers  for  stock  in  the  Kearney  &  Black  Hills 
Railroad  Company.  The  Wood  River  Improvement  Com- 
pany, for  and  in  consideration  of  the  transfer  to  them  of 
this  $500,000  of  stock,  undertook  and  did  build  this  road 
and  equipped  it.  The  Wood  River  Improvement  Com- 
pany got  5020.1691  shares  of  stock — all  the  stock  that  was 
ever  issued  by  the  railroad  company  except  1429.6691 
shares,  which  were  issued  to  the  Union  Pacific  Railroad 
Company.  Beside  the  above  stock  the  Wood  River  Im- 
provement Company  received  for  building  the  road  $13,500 
per  mile  of  the  bonds  of  the  railroad  company.  The 
aggregate  cost  of  building  and  equipping  the  road  was 
$800,000.  As  before  stated,  eighty  per  cent  of  $400,000, 
or  $320,000,  was  raised  by  assessments  upon  the  holders  of 
the  stock  of  the  Wood  Ri  ver  I  m  pro vement  Company.  The 
residue  of  the  $800,000  they  borrowed  upon  the  security  of 
the  l)ond3  of  the  Kearney  &  Black  Hills  Railroad  Com- 
pany. They  owed  the  most  of  it  at  the  time  the  witness 
Hamilton  testified. 

The  Union  Pacific  Railroad  Company  held  by  itself  and 
its  officers,  of  the  Wood  River  Improvement  Company's 
total  stock  of  $400,000,  stock  to  the  amount  of  $210,000. 
At  the  time  of  the  trial  there  was  held  by  parties  resi- 
dent in  Kearney,  Mr.  Tillson,  Mr,  Downing,  and  others, 
$145,000  par  value  of  stock  in  the  Wood  River  Improve- 
ment Company.     The  bonds  issued  by  the   Kearney  A 
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Black  Hills  Railroad  Company  were  to  the  amount  of 
-^13,600  per  mile.  Mr.  Hamilton  testified  that  before  the 
bonds  were  voted  on,  he  and  his  associates  had  drafted  an 
agreement  by  which  they  had  an  option  to  build  a  line 
•either  from  Pleasauton  on  the  South  Loup  line,  or  from 
Kearney,  and  were  to  pay  the  Union  Pacific  Company 
$205,000  in  first  mortgage  bonds  of  the  Kearney  &  Black 
Hills  Railroad  Company  for  the  grade.  About  two  weeks 
4ifter  the  election,  Mr.  Hamilton  testified  that  he  went  to 
Boston  to  sign  up  the  agreement;  that  all  the  previous 
sketches  and  drafts  that  had  been  made  were  already  there. 
The  agreement  was  made  up  finally  from  the  sketches  and 
<lrafts  that*had  been  made  in  i>art.  The  Omaha  &  Repub- 
lican Valley  Railroad  Company  owned  the  grade  and  right 
of  way  which  the  Kearney  &  Black  Hills  Railroad  Com- 
pany was  compelled  to  purchase  for  the  construction  of  its 
line.  The  Union  Pacific  Company  owns  the  stock  of  the 
Omaha  &  Republican  Valley  Railroad  Company;  the 
Union  Pacific  Company  made  the  trade ;  the  Union  Pacific 
Company  made  the  deal;  it  controlled  the  Omaha  &  Re- 
publican Valley  Company,  and  whatever  the  Union  Pa- 
cific Company  agreed  to  the  Omaha  &  Republican  Valley 
Company  had  to. 

Mr.  Hamilton  further  testified  that  Mr.  Davidson  was 
not  acquainted  with  the  details  of  the  agreement  made  with 
the  Union  Pacific  Railway  Company ;  that  he  gnessed  he 
himself  was  the  only  one  who  was,  as  he  transacted  all  the 
business.  Mr.  Davidson  knew  that  the  Kearney  &  Black 
Hills  Railroad  Company  was  to  ran  in  connection  with  the 
Union  Pacific  so  far  as  freight  traflSc  was  concerned.  Mr. 
Hamilton  testified  that  after  the  election  was  held  and  the 
result  announced,  before  thirty  days  had  expired,  the  rail- 
road company  commenced  the  work  of  construction  and 
<x>mpleted  the  road  October  7,  1890,  to  Callaway. 

As  to  the  present  condition  of  the  traffic  affairs  of  the 
Kearney  &  Black  Hills  Railroad  Company,  its  general 
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freight  and  passenger  agent  testified  that  the  B.  &  M.  R.  R., 
through  the  C,  B.  &  Q.  R.  R.  Co.,  has  a  direct  line  from 
Kearney  to  Chicago;  that  when  the  Kearney  &  Black 
Hills  railroad  had  a  consignment  from  Callaway  to  Chi- 
cago over  the  C,  B.  &  Q.  railroad  the  same  rate  is  not 
charged  the  shipper  as  when  the  consignment  is  by  way 
of  the  Union  Pacific  railway,  because  the  Kearney  & 
Black  Hills  Railroad  Company  has  no  through  rate  from 
Kearney  to  Chicago  with  the  C,  B.  &  Q.  R.  R.  Co  ;  that 
there  exists  a  through  rate  with  the  Union  Pacific  Rail- 
road Company.  There  is  a  difference  in  favor  of  the 
Union  Pacific  road.  The  B.  &  M.  road  does  not  rnn 
across  the  tracks  of  the  Union  Pacific  railroad  th  the  tracks 
of  the  Kearney  &  Black  Hills  road  and  that  would  make 
it  more  expensive.  It  is  more  expensive  to  ship  from  a 
point  on  the  Kearney  &  Black  Hills  railroad  to  Chicago 
over  the  B.  &  M.  than  over  the  Union  Pacific  railroad  be- 
cause of  added  local  charges,  and  on  account  of  transfer 
charges  across  the  Union  Pacific  railway's  track  at  Kear- 
ney ;  would  have  to  get  consent  of  the  Union  Pacific  Rail- 
way Company  to  do  this.  The  Kearney  &  Black  Hills 
Railroad  Company  is  in  competition  with  the  B.  &  M.  on 
the  Grand  Island  Branch.  The  Kearney  &  Black  Hills 
road  does  not  own  the  line  across  to  the  Grand  Island  line; 
it  is  a  wagon  competition.  Between  the  Grand  Island 
branch  of  the  B.  &  M.  R.  R.  and  the  Kearney  &  Black 
Hills  railroad  line  there  is  a  strip  of  from  twenty  to 
thirty  miles. 

It  is  unnecessary  to  review  the  evidence  which  has  al- 
ready been  stated  at  considerable  length  in  stating  our 
conclusions  as  to  the  relations  which  the  Kearney  &  Black 
Hills  Railway  Company  sustain  to  the  Union  Pacific  Rail- 
way Company.  The  last  named  company  owns,  by  reason 
of  the  sale  of  the  road  bed,  1,429  shares,  and  through  the 
Wood'  River  Improvement  Company,  controls  the  re- 
mainder of  the  capital  stock  of  the  Kearney  &  Black  Hills 
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Railroad  Companj,  and  is  entitled  to  one-half  of  wbat-> 
ever  increase  of  stock  shall  hereafter  be  made.  To  secure 
this  and  other  interests  of  the  Union  Pacific  Railway  Com- 
pany, it  practically  has  the  right  to  name  the  secretary  and 
two  directors  of  the  Kearney  &  Black  Hills  Railroad  Com- 
pany. By  means  of  the  Wood  River  Improvement  Com- 
pany, the  Union  Pacific  Railway  was  able  to  secare  the 
control  and  placing  of  the  bonds,  secured  by  first  mort- 
gage, of  the  Kearney  &  Black  Hills  Railroad  Company  to 
the  amoant  of  $13,500  per  mile,  all  the  bonds  issued.  By 
reason  of  the  necessity  of  crossing  the  Union  Pacific  line 
at  Kearney  to  reach  any  other  railroad  connection,  the 
Kearney  &  Black  £[ills  Railroad  Company  is  powerless  to 
establish  or  maintain  traffic  relations  with  any  line  of  rail- 
road other  than  the  Union  Pacific,  even  if  it  was  willing 
to  violate  the  restrictive  terms  of  its  agreement  to  the  con- 
trary. It  is  idle  to  insist  that  under  such  conditions  the 
Kearney  &  Black  Hills  railroad  is,  or  ever  can  be,  inde- 
pendent of  the  Union  Pacific  Railway  Company  in  any 
sense  whatever. 

It  is  established  satisfactorily  that  one  main  inducement 
to  the  voting  of  the  bonds  was  the  representation  that  the 
proposed  railroad  should,  when  built,  be  independent  of  the 
Union  Pacific  Railway  Company.  With  equal  conclusive- 
ness the  evidence  shows  that  this  representation  has  failed ; 
that  though  in  a  certain  sense  something  of  independence 
existed  at  the  time  of  making  these  representations,  yet  that 
immediately,  or  very  soon  after  the  bonds  were  voted,  such 
independence,  by  the  voluntary  act  of  the  donee  of  the 
bonds,  wholly  ceased  to  exist.  In  the  face  of  this  condition 
of  affairs  the  donee  of  the  bonds  insists  that  the  injunction 
prohibiting  the  delivery  of  the  bonds  shall  be  dissolved, 
and  that  this  court  shall  sanction  such  delivery. 

In  WulleniDcJ}er  v.  Duniganj  30  Neb.,  877,  it  was  held, 
where  certain  petitioners  were  induced  to  sign  a  petition 
calling  an  election  in  K.  township,  Seward  county,  upon 
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the  representations  of  an  agent  of  the  railway  company  that 
the  depot  would  be  located  on  section  16  of  said  township, 
when  in  bd  the  depot  was  afterwards  located  on  section 
17,  that  the  company  was  bound  by  the  representations  of 
its  agents,  and  that  persons  who  had  been  deceived  thereby 
and  induced  to  sign  the  petition  might  set  up  sudi  facts  to 
enjoin  the  issuing  of  bonds.  In  the  opinion  rendered  by 
Maxwell,  J.,  occurs  the  following  apposite  language: 
^^A  proposition  to  vote  bonds  is  in  the  nature  of  a  contract 
which,  when  accepted,  is  binding  upon  the  respective  {larties. 
Hence,  if  the  electors,  through  false  or  fraudulent  repre- 
sentations, have  been  induced  to. vote  bonds  to  aid  in  the 
construction  of  sudi  railway,  a  court  of  equity  in  a  proper 
case  will  grant  relief.  ( Ourry  v.  Board  of  Supervisors^  15  N. 
W.  Rep.  [la.],  602;  SinneU  v.  Moles,  38  la.,  25;  Hender- 
son V.  San  Antonio  R.  Co.,  67  Am.  Dec,  675;  Orump 
V.  U.  &  Mining  Co.,  56  Id.,  116;  Wickham  v.  Grant,  28 
Kan.,  517.)" 

In  the  case  under  consideration  the  representation  was  of 
the  existence  of  a  fact  of  controlling  weight  with  the  elec- 
tors called  upon  to  vote  bonds  in  aid  of  the  enterprise  pro- 
jected. The  voter  could  only  know  of  the  nature  and 
object  of  the  project  to  be  assisted  by  the  representations  of 
its  promoters.  These  representations  necessarily  referred 
to  future  conditions,  the  power  to  establish  which  was 
lodged  in  the  promoters  of  the  scheme.  The  promise  was 
that  the  road,  when  built,  should  exist  and  operale  in  entire 
independence  of  the  domination  of  another  road  already  in 
existence.  It  might  be  that  this  independence  was  unde- 
sirable,  useless,  and  worthless.  That  proposition  however, 
should  have  been  argued  to  the  voters.  It  cannot  now  be 
urged  against  them.  In  an  opinion  of  this  court,  in  Town- 
ship of  Midland  v.  County  Board  of  Oage  County,  37  Neb., 
582,  filed  during  the  present  term,  it  has  been  held  that  the 
electors  of  a  township  are  entitled  to  stand  upon  the  very 
letter  of  their  promise,  a  wholesome  rule  which  should  be 
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extended  to  the  facts  under  consideration.  In  the  case  at 
bar  it  may  be  that  the  insistence  upon  independence  of  the 
Union  Pacific  railway  was  without  reason^  and  even  merely 
whimsical,  yet  it  was  a  condition  which  the  voters  had  a 
right  to  insist  upon  as  qualifying  their  proposed  donations. 
The  propriety  of  employing  the  power  of  taxation  to  mak- 
ing donations  to  enterprises  in  no  way  connected  with  the 
administration  of  government  may  well  be  doubted  in  any 
<saae.  Such  restrictive  conditions  as  the  voters  see  fit  to  in- 
sist npon  must  not  be  ignored  by  the  proposed  donee,  es- 
pecially after  accepting  the  donation  burdened  with  them. 
The  judgment  of  the  district  court  is  reversed,  and  a 
decree  will  be  entered  in  this  court  conformably  to  the 
prayer  of  appellant's  petition. 

Decree  aooobdinoly. 

The  other  commissioners  concur. 


39     78 

John  D.  Kilpatrick  ft  al.  v.  Andrew  J.  Rich-  1  ^  ^ 

ARDSON.  Jr.  !!i2-i!? 

'  37    73ll 

49    78.^ 

FiLXD  October  4, 1693.    No.  4683.  ^  ^ 

1.  Trial:  Review:  Evidence:  The  Instbuotioks  of  the  oonrt 
should  direct  the  attention  of  the  jury  only  to  fkcts  in  enpport 
9i  whieh  oTidenoe  has  been  introdneed  npon  the  trial.  When  an 
instraction  is  not  founded  upon  the  tfTldeooe,  and  is  oalcnlated 
to  mislead  the  Jory  in  considering  the  facts  of  the  case,  the  judg- 
ment must  be  reversed. 

5L  Negligence:  Explosives:  Personal  Injuries:  Evidence: 
Instructions.  To  sustain  a  verdict  for  damages  on  account  of 
an  iigury  suffered  by  reason  of  alleged  negligence  of  the  de- 
fendants, there  must  be  evidence  that  such  iigury  resulted  from 
the  negligence  charged.  Such  causation  cannot  be  left  to  the 
mere  conjecture  of  the  jury. 
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Error  from  the  district  court  of  Dawes  county.  Tried 
below  before  Kinkaid,  J. 

Harwoody  Ames  &  Kelly  and  Alfred  HazUUj  for  plaintiffi 
in  error. 

C,  -H".  Baney  H.  C  Brome  and  D.  B.  Jenekes,  contrcL. 

Ryan,  C. 

On  the  26th  day  of  November,  1889,  a  petition  was  filed 
in  the  district  court  of  Dawes  county,  Nebraska,  on  behalf 
of  Andrew  J.  Richardson,  Jr.,  an  infant  under  the  age  of 
fourteen  years,  by  his  next  friend,  Andrew  J.  Richardson, 
Sr.,  against  John  D.  Kilpatrick  and  others  associated  with 
him  as  partners  under  the  firm  name  and  style  of  Kilpatrick 
Bros.  &  Collins.  This  petition  alleged  that  the  defendants 
began  the  construction  of  a  tunnel  in  the  said  county  of 
Dawes,  previous  to  the  injury  complained  of,  and  continued 
said  construction  until  that  time;  and  that  while  engaged 
in  said  work  of  construction,  the  said  defendants  negli- 
gently and  knowingly  caused  and  permitted  a  large  number 
of  exploders,  which  were  of  a  dangerous  character,  to  be 
left  and  scattered  over  the  ground  at  and  near  the  north 
end  of  said  tunnel,  and  upon  and  adjacent  to  the  right  of 
way  of  the  railway  for  the  use  of  which  said  tunnel  was 
being  made  at  that  point,  where  children  and  persons  not 
acquainted  with  the  dangerous  character  of  said  exploders, 
and  not  accustomed  to  the  use  thereof,  were  accustomed  to 
pass  and  repass;  and  that  the  defenilants,  by  their  agents, 
servants,  and  employe?,  carelessly,  negligently,  and  know- 
ingly suffered  and  permitted  said  exploders  to  remain  scat- 
tered over  the  surface  of  the  ground  at  said  point,  exposed 
and  unguarded,  up  to  and  including  the  6th  day  of  Ov^tober, 
1889,  well  knowing  that  children  of  tender  years  and  child- 
ish instincts,  without  any  knowledge  or  warning  in  refer- 
ence to  the  great  danger  and  peril  to  which  they  were  ex- 
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posed,  might  take  and  handle  said  exploders.  The  petition 
further  alleged  that  on  the  6th  day  of  October,  1889,  while 
"walking  near  the  north  entrance  to  said  tunnel,  the  plaintiff 
discovered  several  of  said  exploders  so  carelessly,  negli- 
gently, and  knowingly  left  exposed  and  unguarded  by  the 
servants  and  agents  of  said  defendants  in  the  manner 
hereinbefore  recited,  and  picked  up  one  of  them,  not  know- 
ing what  it  was,  and  not  knowing  what  it  contained,  and 
picked  said  exploder  with  a  horseshoe  nail,  and  without 
any  warning  or  knowledge  of  the  dangerous  character  of 
said  exploder,  and,  without  any  fault  on  plaintiff's  part 
whatever,  said  exploder  so  picked  up  by  the  plaintiff  sud- 
denly exploded  in  plaintiff's  hands,  and  shattered  and 
mangled,  and  completely  tore  off  plaintiff's  left  hand  so 
that  it  became  necessary  to  amputate  it  to  save  his  life ;  and 
shattered  and  tore  off  the  thumb  of  plaintiff's  other  hand, 
and  otherwise  wounded  plaintiff  in  the  hand  and  face  and 
permanently  disabled  him  for  life ;  and  that  as  one  direct 
result  of  said  injury,  plaintiff  was  for  a  long  time,  and  still 
is,  sick  and  disabled.  There  were  allegations  of  suffering 
great  pain  and  agony  resulting  from  said  injuries ;  of  the 
expenditure  of  large  sums  of  money  made  necessary  thereby, 
and  of  the  maiming,  deforming,  and  incapacitating  of 
plaintiff  for  the  performance  of  any  labor.  The  amount 
of  damages  was  laid  at  $25,000,  for  which  judgment  was 
prayed. 

The  answer  admitted  the  partnership  as  charged,  and 
that  during  the  year  1889  the  defendants  were  engaged  in 
the  construction  of  a  tunnel  on  the  line  of  railroad  running 
into  and  through  Dawes  county,  Nebraska,  and  that  in  the 
construction  of  said  tunnel  the  said  defendants  used  and 
exploded  dynamite  in  the  removal  of  rock  from  said  tun- 
nel by  the  use  of  exploders;  but  alleged  that  if  the  plaint- 
iff was  injured,  it  was  by  reason  of  his  own  carelessness 
and  negligence  and  through  no  fault  of  the  defendants,  and 
long  after  the  defendants  had  finished  their  work  on  said 
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tunnel,  and  long  after  the  same  had  been  reoeived  and  ac* 
oepted  by  the  said  railroad  company.  Following  these 
averments  was  a  denial  of  each  and  every  allegation  of  tibe 
petition  except  such  as  had  been  admitted  to  be  true. 

At  the  October,  1890,  term  of  the  district  court  of  Dawes 
county  a  trial  of  the  issues  joined  was  had,  which  resulted 
in  a  verdict  for  the  plaintiff  in  the  sum  of  $5,000,  upon 
which  judgment  was  duly  rendered.  In  due  time  proper 
proceedings  were  taken  for  the  presentation  in  this  court 
of  errors  allq^  to  have  occurred  on  said  trial. 

The  testimony  discloses,  as  undisputed  facts,  that  on 
Sunday,  the  6th  day  of  October,  1889,  the  lad  who  was 
injured,  accompanied  by  his  parents,  his  aunt,  and  one  sister 
and  perhaps  another  member  of  the  family,  went  to  the 
tunnel  which  had  been  constructed  as  alleged  in  the  petition. 
The  plaintiff,  and  the  others  who  accompanied  him,  resided 
in  Dawes  county  about  twelve  miles  from  the  tunnel  which 
they  visited.  Their  object  seems  to  have  been  simply  to 
look  at  the  tunnel  as  a  matter  of  curiosity,  and,  perhaps, 
pleasantly  employ  the  hours  of  that  holiday.  The  boy 
who  was  injured  was  of  the  age  of  about  eight  years. 
Accompanied  by  his  sister,  aged  about  twelve  years,  he  ex- 
plored the  surroundings  of  the  tunnel,  and  finding  several 
exploders,  he  and  his  sister  brought  them  to  the  place  where 
their  mother  and  aunt  were  sitting.  These  exploders  were 
about  one  and  one*eighth  inches  in  length,  and  from  the 
testimony  it  would  seem  that  they  are  from  one-eighth  to 
one-fourth  of  an  inch  in  diameter  and  of  a  cylindrical 
shape.  One  end  is  closed  and  the  other  left^  open  in  the 
same  manner  as  the  shell  of  a  cartridge  for  use  in  a  rifle  or 
pistol.  Inside  this  exploder  is  placed  for  use  some  mater- 
ial which  easily  explodes,  causing  a  report  and  jar  which 
explodes  the  dynamite  cartridge  with  which  it  is  placed  in 
contact.  The  boy  having  found  a  horseshoe  nail,  proceeded, 
with  childish  curiosity,  to  remove  the  contents  of  one  of 
the  exploders  which  he  had  found.     This,  as  the  boy  in  his 
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childish  way  said,  caused  the  exploder  to  "blow  off/^  and 
thereby  the  injary  was  inflicted  of  which  complaint  is  made 
in  the  petition. 

The  first  and  most  important  question  with  which  we  are 
confronted  is,  where  did  the  lad  find  the  exploder  which 
caused  the  injury  of  which  he  complains?  His  own  testis 
mony  was  that  he  picked  up  a  dynamite  cartridge  just  a 
little  ways  from  the  tunnel ;  that  he  saw  about  fifteen  other 
cartridges  where  he  picked  up  this  one;  that  they  were  lying 
around  on  the  ground  ;  that  he  picked  this  particular  one 
with  a  horseshoe  nail  he  found  at  the  tunnel,  and  that  the 
cartridge  blowed  off  and  hurt  him.  On  his  cross-examina- 
tion this  lad  testified  that  he  found  the  cap  which  exploded 
around  the  tunnel  on  the  west  side  of  the  tunnel. 

Maggie  Richardson  (Andrew's  sister,  of  the  age  of 
twelve  years  at  the  time  of  the  accident)  testified  that  she 
saw  some  of  the  exploders  before  the  accident.  She  said, 
^'  We  picked  them  up  all  around  in  the  little  building  where 
they  had  been,  where  they  had  staid  nights.'^  She  fur- 
ther testified  that  she  could  not  tell  how  many  buildings 
there  were,  but  there  were  lots  of  them  around  there ;  that 
they  picked  up  no  exploders  anywhere  else  than  in  those 
buildings  that  she  remembered  of.  These  buildings  were 
just  pine  trees  cut  down  and  covered  over  with  brush  and 
stuff.  Some  had  doors,  some  had  not.  All  were  open.  No 
one  was  in  them.  They  found  the  exploders  lying  on  the 
floor  or  on  a  little  stand  or  table  among  some  gunnysacks 
that  laid  around.  This  was  on  the  hillside  quite  a  way 
from  the  banks  over  the  tunnel. 

E.  C.  Simmons  testified  that  when  attracted  by  the  ex- 
plosion he  went  at  once  to  the  scene  of  the  accident  and 
found  lying  around  there  some  other  articles  and  a  tin  box 
in  which  are  usually  kept  exploders,  and  saw  some  ex- 
ploders; that  the  little  girl  said  "he  got  them  [the  ex- 
ploders] over  there,''  waving  her  hand  off  towards  the 
"Dago  shacks,"  as  they  were  called.     Mr.  Simmons  testi- 
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fied  that  one  of  these  shacks  was  between  him  and  the  tun- 
nel, and  the  rest  were  furiher  west  and  further  to  the  soath 
from  the  tunnel.  The  little  girl  motioned  to  the  south  and 
west  in  a  still  further  direction  from  where  the  boj  was 
found.  Between  where  the  boy  was  injured  and  the  road, 
along  the  top  of  the  ridge  through  which  the  tunnel  was 
made,  the  ground  was  bluffy  except  over  the  tunnel  itself, 
where  it  was  tolerably  smooth.  There  were  some  rough 
buildings  on  the  same  side  of  the  hill  and  a  little  west  of 
wheie  the  boy  was  injured,  commonly  called  '' dug-outs.'' 
Some  of  these  were  made  of  ^  poles  leaned  together  at  the 
top,  and  brush  thrown  over  them,  and  some  were  made 
square  with  brush  over  the  top  and  covered  with  sod. 
These,  during  the  work,  were  occupied  by  Italians  em- 
ployed by  defendants.  The  highest  place  the  tunnel 
went  through  ran  between  the  Kilpatrick  buildings  and 
the  Dago  huts,  although  the  Dago  huts  were  pretty  well  up 
towards  the  top  on  the  north  side.  None  of  them  oould 
be  seen  from  the  Kilpatrick  buildings. 

John  Waldo,  one  of  plaintiff's  witnesses,  in  the  district 
court,  testified  that  the  shanties  or  dug-outs  were  about 
fifty  yards  from  the  north  end  of  the  tunnel.  Some  of  them 
were  right  above  the  tunnel. 

Ben  Hayden,  another  witness  for  plaintiff,  testified  that 
there  were  buildings  that  might  be  termed  **  shanties/'  or 
^^dug-outs,"  some  of  them  over  the  tunnel;  that  tliere  was 
over  a  half  dozen  of  these  shanties  which  witness  guessed 
the  Dagoes  had  put  there. 

It  would  seem  by  this  evidence  clearly  established,  that 
the  exploder  which  caused  the  injury  to  the  boy  was  ob- 
tained by  him  in  one  of  the  shanties  occupying  the  north- 
ern slope  of  the  ridge  through  which  the  tunnel  was  built ; 
and  that  the  nearest  of  these  shanties  to  the  tunnel  was 
distant  therefrom  fifty  yards,  up  a  steep  and  blufly  hill ; 
the  others  within  a  radius  of  one  hundred  and  fifty  yards 
from  the  tunnel,  measured  over  like  ground. 


? 
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John  Waldo  fartlmr  testified  that  the  powder  house,  in 
which  were  kept  the  exploders,  was  located  still  further  soath 
than  the  shanties — within  about  150  yards  of  the  south  end 
of  the  tunnel.  Other  witnesses  for  the  defendants  in  the 
district  court  testified  as  to  the  different  distances,  but  no 
controversy  existed  as  to  this  powder  house  being  located 
south  of  the  summit  of  the  ridge  and  nearer  the  south  end 
of  the  tunnel  than  the  north  end.  This  building  was  con- 
structed of  rough  boards,  and  was  in  dimensions  twelve  by 
fourteen  feet,  and  was  provided  with  a  look  and  key  to  se- 
cure the  door.  There  is  no  conflict  in  the  evidence  as  to 
the  completion  of  the  tunnel  August  28,  1889,  and  there 
is  uncontradicted  evidence  that  under  orders  of  plaintiffs  in 
error,  there  was  removed  from  their  buildings  about  the 
tunnel  everything  except  some  scrapers  and  other  like  per- 
sonal property,  which  were  left  at  the  blacksmith  shop. 
The  witness  who  superintended  this  removal  testified  that 
he  removed  everything,  but  the  above  property  is  shown 
afterwards  to  have  been  removed  by  another  person,  and 
there  is  evidence  that  subsequent  to  the  removal  there 
were  found  some  exploders  in  the  powder  house.  The 
witness  who  found  these  exploders,  however,  testified  that 
when  he  found  them  the  lock  of  the  powder  house  had  been 
pulled  out,  and  that  the  door  was  propped  shut  with  a 
board.  The  custodian  of  this  powder  house  testified  that 
the  staple  was  pulled  out  so  that  the  door  could  be  opened, 
and  that  two  days  before  the  removal  of  the  contents,  find- 
ing that  the  door  had  been  opened,  he  nailed  a  board  across 
it  and  fastened  it  shut.  There  was  no  evidence  whatever 
that  the  explosives  found  in  the  powder  house  after  Sep- 
tember 10  were  left  there  intentionally,  neither  was  there 
to  the  contrary.  It  appears,  after  the  removal  of  the  con- 
tents of  the  powder  house,  as  testified  to  by  the  custodian, 
that  the  board  which  had  been  nailed  across  the  door 
was  again  removed,  by  whom  or  for  what  purpose  no  one 
could  tell.  There  was  abundant  undisputed  evidence  that 
50 
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between  the  oompletion  of  the  work  and  the  oocurrence  of 
the  accident  there  were  no  exploders  in  the  tunnel.  The 
shanties  in  which  the  exploders  were  found  by  the  children 
on  the  date  of  the  accident  were  situate  a  distance  of  from 
60  to  150  jrards  from  the  tunnel,  a  bluffy  hillside  interven- 
ing. The  evidence  showed  that  these  shanties  were  built 
by  the  Italians  who  lodged  in  them.  They  were  apart 
from  the  buildings  erected  by  Messrs.  Kilpatrick  &  CoU 
lins,  and  so  far  the  testimony  shows,  these  gentlemen  were 
neither  responsible  for  their  erection,  use,  or  existence. 

There  was  a  great  deal  of  evidence  directed  to  showing 
the  manner  in  which  the  exploders  were  used  during  the 
prepress  of  the  work  previous  to  August  28,  the  date  of  its 
completion.  There  was  testimony  on  behalf  of  the  de» 
fendants  that  the  exploders  were  never  attached  to  the  fuse 
outside  of  a  little  house  erected  for  that  purpose,  unless  in 
very  exceptional  cases  of  hurry,  while  the  contrary  was 
testified  to  by  the  witnesses  of  the  other  party  litigant 
On  the  part  of  the  plaintiff  in  the  district  court,  there  was 
evidence  that  at  times  exploders  were,  during  the  prepress 
of  the  work,  kept  in  unnecessary  numbers  of  from  one  to 
one  hundred,  and  there  was  also  evidence  that  on  different 
occasions  these  exploders  were  permitted  to  lie  near  the 
work  on  the  ground.  There  was,  however,  no  proof  that 
the  allied  careless  manner  in  which  the  exploders  were 
brought  to,  used,  and  permitted  to  lie  promiscuously  about 
in  the  tunnel,  caused  the  injury  complained  of.  It  seems 
to  be  assumed,  however,  that  this  negligent  use  of  these 
dangerous  agencies,  if  established  by  proof,  would  justify 
the  inference  that  such  use  was  the  direct  cause  of  the  ac- 
cident ;  and  the  plaintiffs  in  error  contend  that  the  court, 
by  the  instruction  to  which  reference  will  now  be  made, 
presented  to  the  jury  a  state  of  facts  materially  different 
from  any  such  as  the  evidence  showed  to  exist. 

After  saying  to  the  jury,  in  effect,  that  if  they  found 
that  defendants  were  engaged  in  making  a  tunnel  which 
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quired  the  use  of  exploders  dangerous  to  children  not  ac- 
customed to  them^  the  court  continued  the  instruction  com- 
plained of  in  this  language:  ''and  that  defendants^  while  so 
using  such  exploders  by  their  servants,  agents,  or  employes, 
caused  or  permitted  said  exploders  to  be  scattered  and  left 
on  the  surface  of  the  ground  in  or  near  said  tunnel,  or  on 
the  floor  of  unlocked  or  open  buildings  in  the  vicinity  of 
said  tunnel^  or  left  or  permitted  said  exploders  to  be  left 
where  persons  other  than  the  servants,  agents,  or  employes 
of  defendants  might  take  the  same,  and  scatter  them  over 
the  surface  of  the  ground  or  leave  the  same  within  said 
open  and  unguarded  buildings;  and  if  you  further  find 
from  the  evidence  that  children  and  all  persons  who 
might  desire  to  do  so  were  in  the  habit  or  accustomed  to 
come  at  will  with  the  knowledge  and  acquiescence  of  said 
defendants^  their  agents  and  employes,  into  said  tunnel  and 
upon  and  over  the  ground  in  the  vicinity  thereof  and 
around  and  about  said  unguarded  buildings,  then  you  will 
determine  whether  or  not  such  use  and  handling  of  said 
explosives  was  a  n^ligent  and  careless  use  of  the  same ; 
and  if  you  do  find  such  use  and  handling  of  said  explo- 
sives to  have  been  a  n^ligent  and  careless  use  thereof,  and  if 
you  further  find  from  the  evidence  that  exploders  brought 
to  said  tunnel  by  defendants  were  scattered  over  the  sur- 
face of  the  ground  near  said  tunnel,  or  left  in  sucli  build- 
ings in  either  of  the  modes  hereinbefore  suggested,  and 
that  said  plaintifi^  was  a  child  not  of  mature  years,  and  not 
acquainted  with  the  dangerous  character  of  said  exploders, 
or  accustomed  to  the  use  thereof,  and  that  i)laintiiF,  on  said 
6th  day  of  October,  1889,  came  upon  the  ground  in  the 
vicinity  of  said  tunnel  and  into  and  around  such  build- 
ings, and  while  there  picked  up  one  of  said  exploders  and 
picked  the  same  with  a  horseshoe  nail,  whereby  the  same 
was  exploded,  and  that  plaintiff  was  injured  by  such  ex- 
plosion, and  this  without  negligence  on  his  part,  then  your 
verdict  in  this  case  must  be  for  plaintiff;  and  you  will  al- 
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low  him  such  damages  as  the  evidence  shows  he  has  sus- 
tained ;  and  the  fact  that  defendants  had  completed  their 
work  at  said  tunnel,  and  said  work  had  been  turned  over 
tO|  and  accepted  bj  the  railroad  company  for  whom  it  was 
performed,  would  not  prevent  a  recovery  in  this  case.'' 

The  evidence  has  been  carefully  collated,  and  the  facts 
have  been  stated  as  favorably  as  possible  to  the  contentions 
of  the  defendant  in  error,  that  it  might  be  determined,  upon 
a  careful  comparison,  whether  a  state  of  facts  reasonably 
deducible  from  the  evidence  was  correctly  set  forth  in  this 
instruction.  Our  conclusion  is  that  the  court  erred  in 
assuming  that  there  was  evidence  showing  that  the  ex- 
ploder, to  which  this  injury  was  due,  was  one  left  by 
plaintiffs  in  error  in  the  tunnel,  or  that  said  exploder 
was  found  upon  the  floor  of  any  building  owned  by  the 
plaintiffs  in  error,  or  under  their  control,  or  that  the 
plaintiffs  in  error  were  in  any  way  responsible  for  said  ex- 
ploder being  where  it  was  found.  It  is  possible  that  this 
explosive  was  taken  from  the  powder  house  wherein  it  had 
been  stored ;  or  it  may  have  been  picked  up  by  some  one 
who  carried  it  to  the  shanty  where  it  was  found.  In  either 
event  the  testimony  should  have  shown  that  fact,  and  that 
plaintiffs  in  error  were  in  some  way  responsible  for  its  be- 
ing placed  where  it  was  found,  or  had  control  of  and  were 
responsible  for  the  condition  of  the  shanty  in  which  the 
boy  unfortunately  discovered  it. 

In  Meyer  v.  Midland  P.  R,  Oo,y  2  Neb.,  on  page  336, 
Lake,  J.,  thus  quoted  the  modification  made  to  an  in- 
struction :  ''  This  is  the  law :  Unless  the  conductor  or  en- 
gineer in  charge  of  the  train,  by  the  exercise  of  care  and 
watchfulness,  might  have  seen  the  child  or  children  run- 
ning directly  towards  the  track  so  as  to  cross  it,  and  from 
their  size  and  conduct  knew  the  child  or  children  to  be  un- 
der the  years  of  discretion,  it  was  then  the  duty  of  those 
in  charge  of  the  train  to  check  its  speed,  if  possible,  and 
put  the  same  under  such  control,  if  practicable,  as  to  be 
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able  to  avoid  a  oollision  with  the  children  if  they  oon- 
tinned  their  course  onto  and  across  the  railroad  track.'' 

On  page  338  of  the  volume  referred  to,  the  opinion  is 
continued  in  these  words  :  ''  There  was  no  testimony  tend- 
ing even  to  show  that  the  child  was  seen  ^  running  towards 
the  track;'  or  that  she  was  in  a  position  where  she  could 
have  been  seen  by  the  engineer  one  moment  sooner  than 
she  was,  as  sworn  to  by  him.  It  is  altogether  probable, 
and  it  seems  to  be  generally  conceded,  that  she  and  her  lit- 
tle brother  were  concealed  in  the  small  ditch  which  crossed 
the  track  at  the  place  of  the  accident,  and  stepped  out  of  it 
upon  the  track  when  the  train  was  so  near  that,  by  the 
efforts  which  were  put  forth,  it  was  not  stopped  until  the 
engine  had  passed  over  them.  The  tendency  of  this  in- 
struction was  to  mislead  the  jury  and  give  them  to  under- 
stand that  they  were  at  liberty  to  resort  to  mere  conjecture 
to  enable  them  to  account  for  what  the  testimony  failed  to 
show ;  and  that  they  might  infer  the  existence  of  a  state 
of  facts  in  respect  to  the  relative  position  of  the  parties 
which  the  testimony  would  not  warrant.  There  was  no 
evidence  upon  which  to  predicate  this  instruction.  The 
charge  of  the  court  to  the  jury  should  always  be  founded 
on,  and  be  applicable  to,  the  testimony;  and  when  it  is  not, 
and  is  calculated  to  mislead  the  jury  in  considering  the 
facts  of  the  case,  the  judgment  ought  to  be  reversed.  [Mer- 
edith V.  Kennardf  1  Neb.,  312,  and  cases  there  cited./' 

On  page  339  of  the  same  case,  the  following  language 
was  used:  '^It  is  the  right  of  a  party  to  a  suit,  by  proper 
instructions,  to  have  the  minds  of  the  jury  directed  to  the 
essential  features  of  the  case,  and  their  attention  challenged 
to  the  testimony  which  should  influence  them  in  making 
up  their  verdict.  They  should  also  be  advised  of  the  legal 
effect  of  the  establishment  of,  or  failure  to  establish,  the  ma- 
terial facts  of  the  case.  When,  however,  this  is  not  done, 
but,  on  the  contrary,  their  minds  are  diverted  from  the  real 
issues  to  be  tried,  and  permitted  to  wander  outside  of  the 
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testimony  into  the  region  of  mere  conjectmre  for  the  pur- 
pose of  finding  an  excuse  for  returning  a  verdict  in  acoord- 
ance  with  their  own  sympathies  and  desires,  the  chief  value 
of  a  judicial  trial  is  lost,  and  it  is  impossible  to  meas- 
ure the  iujurious  consequences  that  are  likely  to  follow. 
More  especially  is  this  so  in  a  case  like  the  one  at  bar, 
where  the  jury  had  before  them,  as  plaintiff  against  a 
railroad  company,  a  mere  child,  who  by  so  terrible  an  ac- 
cident had  been  so  unfortunate  as  to  be  made  a  cripple  for 
life  while  perhaps  endeavoring  to  rescue  her  little  brother, 
who  was  so  sliockingly  crushed  to  death." 

The  principles  recognized  and  laid  down  in  that  case  are 
the  settled  law  in  this  state.  No  amplification  of  ours 
oould  render  more  clear  the  necessity  for  a  strict  adher- 
ence to  the  facts  proven  in  discussing  in  instructions,  the 
law  as  applicable  to  the  facts  which  are  in  controversy  be- 
fore the  jury.  These  principles,  applied  to  the  facts  in  this 
case  and  the  instruction  complained  of,  are  dedsive  of  this 
proceeding,  and  the  judgment  of  the  district  court  is 

Reversed. 

The  other  commissioners  concur. 


•53   48o|         COBTELYOU,  EgB  &  VaNZAKDT  V.  JUBTIN  MoCaBTHT, 

Sb. 

FiLSD  OCTOBBB  4„  1893.    Na  462S. 

1.  Trial:  Chanob  of  Ybnue:  Misconduct  of  Jubt:  Revibw. 
Where  only  qaestioDS  of  fact  are  iuYolved,aB  respects  either  the 
raling  of  the  trial  oonrt  opon  motions  supported  and  resisted 
by  affidavits,  or  upon  the  snfficiency  of  the  eyidenoe  to  sustain 
the  verdict,  snch  mlings  will  not  be  disturbed  nnless  clearly 
wronff. 
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1L  An  Instaruotion  requested,  which  directed  a  verdict  for  either 
party  op  on  an  isBne  of  fact  which  ignored  the  material  question 
of  fiMt  in  iesne,  was  properly  refnsed. 

Z.  Instruotioxis.  The  trial  court  cannot  properly  be  requested  to 
instruct  the  jury  what  comparative  importance  shall  by  the  jury 
be 'attached  to  instructions  given,  even  though  a  portion  of  such 
instructions  was  given  at  the  request  of  one  of  the  parties  to  the 
action. 

Error  from  the  district  court  of  Holt  county.  Tried 
below  before  Hopewell,  J. 

H.  M.  VUley  and  E.  W.  Adams,  for  plaintiffs  in  error. 

H,  E.  Murphy  and  if.  F.  Harrinffton,  contra. 

Ryan,  C. 

This  action  was  begun  before  a  justice  of  the  peace  of 
Holt  county,  Nebraska,  on  July  18,  1888,  by  the  plaintiffs 
in  error,  against  the  defendant  in  error,  for  the  possession 
of  certain  cattle,  horses,  hogs,  and  farm  implements  mort- 
gaged by  the  defendant  to  the  plaintiffs.  The  value  of  the 
property  having  been  found  by  the  appraisers  to  be  $425, 
the  proceedings  were  certified  to  the  district  court  of  said 
eounty.  Upon  proper  issues  the  jury  in  that  court  found 
for  the  defendant  and  assessed  the  value  of  the  replevied 
property  at  the  sum  of  $1,025.60,  and  the  damages  for  the 
wrongful  detention  of  the  same  at  $113.7%,  upon  which 
judgment  was  duly  rendered. 

The  errors  alleged  will  be  considered,  as  nearly  as  may 
be,  in  the  same  order  as  they  are  discussed  in  plaintiflfs' 
brief.  Plaintiffs  have  argued  at  considerable  length  that 
the  court  should  have  granted  a  change  of  venue  because 
of  the  showing  made  of  prejudice  existing  in  Holt  county 
against  the  plaintiffs.  Section  61  of  the  Code  of  Civil 
Procedure  provides  that  ''In  all  cases  in  which  it  shall  be 
made  to  appear  to  the  court  that  a  fair  and  impartial  trial 
<»nnot  be  had  in  the  county  where  the  suit  is  pending, 
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*  *  *  the  court  may,  on  the  application  of  either  paitji 
change  the  place  of  trial  to  some  adjoining  county^  wherein 
such  impartial  trial  can  be  had/'  In  support  of  the  appli- 
cation for  a  change  of  place  of  trial  there  were  filed  several 
affidavits  which  were  met  by  equally  numerous  contradictory 
affidavits,  thus  presenting  simply  a  question  of  the  weight 
of  evidence,  the  proofs  of  the  non-existence  of  prgndioo 
being  so  strong  that  the  decision  of  the  trial  court  must  be 
held  final. 

It  is  insisted  that  there  was  such  misconduct  on  the  part 
of  the  jury  during  the  trial  of  this  cause  that  the  vardict 
should  have  been  set  aside.  Briefly  stated,  this  misconduct 
consisted,  first,  in  the  alleged  fact  that  one  of  the  jurors, 
during  a  recess  of  the  court,  drank  a  glass  of  whiskey.  Mr. 
Uttley,  one  of  plaintiffsV  attorneys,  stated  in  his  affidavit 
that  he  saw  one  of  the  jurors  go  into  a  certain  saloon  just 
after  court  had  adjourned  for  dinner ;  that  he  immediately 
went  into  the  saloon  and  passed  through  it  and  heard  the 
order  given  (affiant  failed  to  state  what  that  order  was),  and 
that  on  affiant's  return  through  the  saloon  he  observed  an 
empty  glass  on  the  counter.  Possibly  this  juror  may  have 
ordered  and  drank  whiskey.  We  cannot,  however,  presume 
it|  in  the  absence  of  proof,  so  that  no  matter  what  it  might 
have  been  worth  if  established  by  proof,  this  contentioQ 
must  fail  for  want  of  evidence.  Second,  it  is  urged  that 
there  was  misconduct  of  some  of  the  jurymen,  for  it  is  as- 
serted that  said  jurors  freely  expressed  a  determination  to 
find  against  the  bank  long  before  all  the  testimony  was 
submitted  on  the  trial.  The  evidence  upon  this  was  con- 
flicting, and  the  judgment  of  the  trial  court  in  weighing  it 
should  not  therefore  be  disturbed.  Third,  it  is  contended 
that  the  jury,  in  its  deliberations,  as  to  the  value  of  the  prop- 
erty in  dispute,  agreed  that  each  juror  should  mark  down 
his  estimate  of  such  value ;  that  the  total  of  these  amounts 
should  be  divided  by  twelve,  which  should  be  the  verdict, 
on  that  point,  the  jury  would   render;    and   that  sudi 
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valae  was  acoordiDgly  so  found  and  returned.  There  was 
submitted  evidence  in  support  of  this  state  of  facts,  but 
there  was  a  greater  amount  of  evidence  that  there  was  no 
agreement  in  advance  that  the  average  result  should  be 
the  finding  of  the  jury.  It  seems  from  the  greater  number 
of  the  affidavits  of  the  jurors  that  upon  balloting  there 
was  found  to  be  so  great  a  difierence  in  judgment  of  the 
value  of  the  replevied  property,  which  could  not  be  elim- 
inated by  discussion,  that  it  was  proposed  to  average  opin- 
ions and  see  what  that  result  would  be,  and  that  after  doing 
so  some  jurors  favpred  more  and  some  less  than  the  aver- 
age ascertained,  but  that  finally  that  average  was  accepted 
by  all  as  the  reasonable  and  fair  value  of  the  property.  In 
this  condition  of  afiairs,  this  court  cannot  say  that  the  al- 
leged misconduct  existed.  The  ruling  of  the  trial  court 
must,  therefore,  be  sustained  so  far  as  it  involves  this  point. 
The  contention  upon  the  trial  was  that  for  the  chattel 
mortgage,  upon  which  plaintiffs  predicated  their  right  to 
the  possession  of  the  property  in  dispute,  there  had  been 
substituted  as  security  a  real  estate  mortgage  made  by  de- 
fendant and  his  wife  to  plaintiffs.  The  difference  in  the 
evidence  was  as  to  whether  the  real  estate  mortgage  was 
cumulative  merely  or  whether  it  was  an  entire  substitution 
for  the  chattel  mortgage  security.  On  the  part  of  the  de- 
fendant there  was  a  great  deal  of  evidence  that  the  real  es- 
tate mortgage  was  given  and  accepted  for  and  in  place  of 
the  chattel  mortgage,  and  that  Mr.  Cortelyou,  one  of  the 
plaintiffs,  for  and  on  behalf  of  plaintiffs,  agreed  to  release 
and  cancel  the  chattel  mortgage.  On  the  other  hand,  there 
was  not  so  much  direct  testimony,  but  more  which  rendered 
intrinsically  probable  the  testimony  of  Mr.  Cortelyou  th&t 
the  real  estate  mortgage  was  given  and  taken  only  as  addi- 
tional security,  there  being  no  agreement  whatever  that 
the  chattel  mortgage  should  be  released  or  abandoned.  In 
such  condition  of  the  evidence  the  judgment  of  the  trial 
judge  is  entitled  to  great  consideration,  for  he  saw  and 
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heard  the  testimony  of  the  different  witnesses,  observed 
th^r  deportment,  and  had  an  opportunity  for  judging  of 
the  weight  to  be  given  the  statements  of  each,  which,  in 
the  nature  of  things,  are  denied  this  oourt  Had  the  trial 
judge  seen  fit  to  have  set  aside  the  verdiet  as  contrary  to 
the  weight  of  the  evidence  his  ruling  would  probably  not 
have  been  disturbed  by  this  court  for  the  reasons  above 
given.  His  judgment  adversely  to  the  plaintifls,  upon  the 
comparative  weight  of  the  testimony  as  being  suflSoient 
to  sustain  the  finding  of  the  jury,  is  entitled  to  at  least 
equal  weight  and  cannot  be  disturbed. 

Plaintiffs'  next  contention  is  that  it  was  prejudicial  enor 
to  allow  the  defendant  to  prove  the  value  of  the  land  upon 
which  the  real  estate  mortgage  was  made.  It  seems  to  us 
that  this  evidence  was  proper,  as  showing  the  probable  snffi- 
<!iency  of  the  real  estate  security  for  the  amount  due,  in 
view  of  the  defendant's  contention  that  contemporaneously 
with  taking  this  security  the  mortgagees  released  other  se- 
<mrities  which  they  held  for  most  of  the  indebtedness. 

The  court  instructed  the  jury  fully  upon  the  issues  in- 
volved, and  as  to  these  instructions  no  error  is  assigned  nor 
was  any  exception  taken.  It  is,  however,  insisted  by  the 
plaintiffs  that  the  court  should  have  given  their  second  in- 
atruction  asked,  which  is  in  the  following  language: 

'^2.  What  was  the  consideration  of  the  note,  why  or  for 
what  it  was  given,  or  what  rate  of  interest  was  to  be  paid 
for  the  same,  can  in  no  way  affect  this  suit  or  the  right  of 
the  plaintiffs  to  recover  so  long  as  the  defendant  has  ad- 
mitted that  at  least  a  part  of  said  note  remained  unpaid." 

This  instruction  ignored  the  contested  facts  in  the  case. 
No  question  was  made  upon  the  trial  that  a  large  part  of 
the  amount  secured  by  the  chattel  mortgage  was  also  secured 
by  the  real  estate  mortgage,  but  a  substitution  of  the  latter 
for  the  former  was  claimed  to  have  taken  place.  This  in- 
struction would  have  required  the  jury  to  have  ignored  this 
contention,  and  if  they  found  that  a  portion  of  the  debt 
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was  unpaid  it  would  Lave  been  their  daty,  bad  tbe  iustrao- 
tion  been  given,  to  have  found  for  the  plaintiffs,  irrespect- 
ive of  whether  there  had  been  a  substitution  or  not.  It 
was,  therefore,  proper  for  the  court  to  refuse,  as  it  did,  the 
second  instruction,  as  based  upon  too  insufficient  statement 
of  the  facts  to  justify  the  conclusion  which  the  jury  were 
informed  they  should  reach. 

It  is  also  insisted  that  there  was  error  in  refusing  the 
fourth  instruction  asked  by  the  plaintiffs.  This  instruction 
is  as  follows: 

'^4.  In  order  to  cancel  this  mortgage  it  is  necessary  that 
the  defendant  produce  proof  greater  in  amount  and  more 
prudent  in  character  than  the  instrument  based  on  the  testi- 
mony that  is  offered  to  support  the  same." 

The  instruction  complained  of  is  set  out  in  the  language 
just  quoted,  and  it  is  very  difficult  to  imagine,  if  we  take 
this  language  literally,  what  plaintiffs'  counsel  had  in  mind 
when  he  drew  this  instruction.  It  is  probable,  however, 
that  in  transcribing  into  the  record  an  injustice  has  been 
done,  and  that  the  instruction  quoted  is  not  in  the  language 
in  which  it  was  asked.  If  the  intention  was  to  instruct  the 
jury  that  they  must  find  greater  and  more  convincing  proof 
in  its  character  than  the  instrument  itself  imports  and  the 
testimony  that  was  offered  to  support  the  same,  it  is  a  mis- 
leading instruction.  The  court  had  already  informed  the 
jury  what  their  duty  was  in  weighing  the  testimony  ad- 
duced by  the  respective  parties  to  this  controversy.  It  was, 
in  addition  to  that,  no  part  of  the  duty  of  the  court  to  take 
up  the  evidence  piece-meal  and  instruct  the  jury  that  it 
must  be  weighed  and  considered  in  that  manner.  The 
court,  therefore,  properly  refused  to  give  this  instruction. 

Complaint  is  made  that  the  court  refused  to  give  the 
ninth  instruction  asked  on  plaintiffs'  behalf.  It  is  as  fol- 
lows: 

^'9.  The  jury  are  instructed  that  the  instructions  which 
are  &sked  by  the  counsel  and  given  by  the  court  are  to  be 
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considered  by  them  the  same  as  iDstructions  which  are  given 
by  the  court  on  its  own  motion/' 

Probably  no  harm  would  have  resulted  from  the  giving 
of  this  instruction ;  that  its  refusal  prejudices  a  substantial 
right  of  the  plain tifis  we  cannot  conceive.  Each  of  the  in- 
structions asked  by  the.plaintiffs  which  the  court  gave  were 
given  in  the  same  manner,  and  so  far  as  we  can  judge  from 
the  record,  with  the  same  force  as  though  they  were  the  in- 
structions written  by  the  court  It  would  probably  be 
sufficient  grounds  to  set  aside  a  verdict  if  the  record  showed 
that  the  court  in  any  way  intimated  to  the  jury,  upon  giving 
instructions  of  a  party  against  whom  a  verdict  was  after- 
wards rendered,  that  they  were  to  be  considered  of  less 
force  or  in  any  other  manner  than  instructions  emanating 
from  the  court.  We  cannot  assume,  however,  that  instruc- 
tions which  are  given  at  the  request  of  either  party  in  the 
ordinary  course  of  a  trial  are  considered  by  the  jury  as 
having  less  weight  than  those  given  by  the  court,  and  that 
therefore  there  exists  a  necessity  of  counteracting  that  false 
conception  of  the  jury. 

The  several  alleged  errors  have  been  fully  considered  in 
connection  not  only  with  the  briefs  of  the  respective  par- 
ties but  with  the  record  and  bill  of  exceptions  submitted, 
and  we  find  no  other  substantial  errors  all^ed,^-certainly 
none  exist  in  the  record^ — ^and  the  judgment  of  the  dis- 
trict court  is 

Affibmed. 
The  other  oommiflsioners  concur. 


J 
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W.  H.  FnxBY  V.  Patrick  Soollabd. 

TiLBD  OoiOBBB  4,  1893.    No.  4760. 

Ocmfliotiiig  Evidence :  Rbyixw.  The  record  presenidiig  bat  m 
qiiMtlon  of  &et  to  be  reyiewed  npon  oonflictiiig  eyidenoe,  the 
Judgment  of  the  district  court  is  affirmed. 

Ebbob  from  the  district  coart  of  Dixon  connty.  Tried 
below  before  Nobbib,  J. 

m 

Davis,  Oantt  &  Keatley,  for  plaintiff  in  error. 
Barnes  &  Eamea,  contra. 

Byak,  C. 

This  action  was  brought  in  the  district  court  of  Dixon 
county  by  Patrick  ScoUard  to  recover  the  amount  of  a 
promissory  note  made  to  him  January  31^  1888|  by  G.  W. 
Cassell  and  W.  H.  Filley,  due  by  its  terms  February  1, 
1889,  for  $1,050.  The  defendant  Cassell  answered,  admit- 
ting the  execution  of  the  note,  but  insisting  that  the  time 
of  payment  thereof  had  been,  upon  sufficient  consideration, 
extended  one  year  from  and  after  its  maturity;  and  that  the 
note  was  usurious.  Upon  this  answer  the  court  by  its  find- 
ing sustained  the  claim  of  usury.  As  to  this  finding  no 
question  is  presented  in  this  court.  It  will  not  therefore 
be  further  considered. 

The  defendant  Filley  in  his  separate  answer  alleged  thai 
he  was  but  a  surety  on  said  note,  as  was  well  known  to 
plaintiff,  and  that  upon  a  sufficient  consideration,  after  the 
maturity  of  said  note,  paid  by  the  principal  maker  thereof 
to  the  payee,  the  payee  had  agreed  to  an  extension  of  the 
time  of  payment  for  a  year  from  the  date  of  the  maturity  of 
said  note  as  fixed  by  its  terms,  without  theconsentor  knowl- 
edge of  said  surety,  whereby  said  surety  was  discharged  from 
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all  liability  thereon.  Issue  was  duly  joined  upon  the  aver- 
ments of  the  answers  aforesaid,  and  upon  a  trial  of  said 
issues  to  tlie  court  a  finding  was  made  that  no  extension  of 
time  upon  the  note  had  been  assented  to^  and  judgment  ac- 
cordingly rendered  against  both  defendants.  This  condn- 
sion  was  reached  upon  conflicting  evidence  sufficient  to  sus- 
tain the  finding  of  the  trial  court  either  way,  and,  as  there 
is  no  other  question  than  this  presented  by  the  record,  the 
judgment  is 

Affibmsd. 
The  other  commissioners  concur. 


CoMMEKciAii  National  Bank  of  Omaha  et  al.,  af^ 
PELLEESy  y.  John  H.  Gibson  et  al.,  appellants. 

FiUBD  OCTOBBB  4, 1803.    No.  4633. 

1.  Pleading:    Amendments:    Discbetion  of    Trial    Coubt. 

After  the  issaes  have  been  folly  made  up  it  lesta  within  the 
aoand  judicial  discretion  of  the  trial  jadge  either  to  permit 
amendments  of  the  pleadings  in  fartheranoe  of  jostioe,  and  on 
snch  terms  as  may  be  proper,  or  absolntely  to  refuse  the  right  of 
amendment. 

2.  CorporatioiiB :  Unpaid  Subsobiption:  Liability  of  Stock- 

holders.  Under  section  4,  article  11,  of  the  constitution  of 
Nebraiika,  the  original  subscribers  for  stock  of  a  corporation  or 
joint  stock  association  are  liable  to  the  creditors  of  such  corpo- 
ration or  association  for  the  amount  unpaid  on  said  subscription^ 
and  such  liability  shall  follow  the  stock  without  releasing  such 
subscriber. 

8.  :    :    :    Pbocbdube.      The  constitutional  PS- 

quirements,  that  the  exact  amount  justly  due  shall  be  first 
aBcertained,  and  that  the  corporate  property  shall  haye  been 
exhausted  before  enforcing  individual  liability  for  unpaid  sub- 
scription for  stock,  are  sufficiently  met  by  the  rendition  of  a 
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jndgmeut  and  the  retam  of  an  execntion  nuUa  hcna  against  the 
corporation  whoae  8tockhold«n  are  sought  to  be  held  liable  to  it» 
creditors. 

Appeal  from  the  district  court  of  Douglas  county» 
Heard  below  before  WAKmjiSY,  J. 

The  facte  are  stated  in  the  opinion.     , 

Lake,  Hamilton  &  Maxwell,  for  appellant  Layton : 

From  the  facts  as  disclosed  by  the  evidence  there  is  na 
privity  between  Layton  and  the  Omaha  Varnish  Company 
by  reason  of  his  purchase  from  Bodine  of  his  shares  of 
stock,  and  he  would  not  be  liable  to  it  in  an  action  for  un- 
paid subscriptions,  and  for  the  same  reason  he  is  not  liable 
at  the  suit  of  creditors  of  the  insolvent  corporation  against 
its  stockholders  to  enforce  payment  of  their  claims.  (Cook^ 
Stock  and  Stockholders,  sees.  258-266 ;  Marlborough  Mfy. 
Cb,  V,  Smith,  2  Conn.,  579 ;  Northrop  v.  Newtown  &  Bridge- 
port Turnpike  Co.,  3  Id.,  544;  Oxford  Turnpike  Co.  r» 
Bunnell,  6  Id.,  552;  Dane  v,  Yowng,  61  Me.,  167;  -id- 
d&rly  V.  Storm,  6  Hill  [N.  Y.],  624 ;  Boeevelt  v.  Brown,  11 
N.  Y.,  152.)  The  claim  of  Edward  Ainscow  against  the 
Omaha  Varnish  Company  cannot  be  enforced  in  this 
action,  not  having  been  reduced  to  judgment  and  the  exact 
amount  justly  due  first  ascertained.  ( Weil  v.  Lankins,  S 
Neb.,  384;  Orowell  v.  Horaoek,  12  Id.,  622;  Keene  v.Sal-- 
lenbach,  15  Id.,  202;  Kennard  v.  Hollenbaok,  17  Id.,  365; 
Sayre  v.  Thompson,  18  Id.,  33.)  To  authorize  the  filing 
of  a  creditor's  bill  or  the  recovery  by  a  creditor  of  the  cor* 
poration  of  the  amount  of  his  claim  against  the  subscribers 
and  stockholders,  it  is  not  only  necessary  that  the  claim 
should  be  first  reduced  to  judgment,  but  that  an  execution 
thereon  should  be  returned  not  satisfied,  or  it  should,  at 
least,  be  alleged  and  proved  that  the  corporation  had  no 
real  or  personal  estate  liable  to  levy  and  sale  on  executioD 
whereby  the  judgment  could  be  satisfied.  (Sayre  v.  Thomp^ 
son,  18  Neb.,  33.) 
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A.  S.  Chur<shiUf  for  appellant  French : 

The  company  had  no  authority  to  interfere  with  the 
transferability  of  the  shares.  ( Upton  v,  !Pribelooekf  91  U. 
S.|  45;  Angell  &  Ames,  Corporations,  sees.  558,  566; 
Webster  v,  Upton,  91  U.  S.,  70;  Thompson,  Liabilities  of 
Stockholders,  sees.  1,  4,  210;  Billings  v,  Bobinsony  94  N. 
Y.,  415;  Bank  of  Attioa  v.  Manufacturers  A  Traden 
Bank,  20  Id.,  501;  Disooll  v:  West,  59  Id.,  96;  Peopkv. 
Ellmore,  35  Cal.,  653;  Chouteau  Spring  Co.  v.  Harris,  20 
Mo.,  383.) 

Gregory,  Day  &  Day,  for  appellee  Ainscow : 

Ainscow  commenced  no  suit  by  creditor's  bill,  bat  was 
made  a  party  defendant  in  the  subject-matter  by  suit,  prop- 
erly brought  by  persons  having  obtained  judgment  and  a 
right  to  bring  a  creditor's  bill,  and  the  right  to  consider  and 
award  judgment  for  the  amount  due  rests  upon  that  gen- 
eral principle  of  equity,  that  where  a  court  once  acquired 
jurisdiction  of  the  subject-matter  it  acquired  it  for  all  pur- 
poses whatsoever,  and  has  the  power  in  matters  thus  ac- 
quired of  making  just  such  order  and  entering  such  judg- 
ment as  a  court  of  law  would  have  done  if  it  had  first 
acquired  jurisdiction.  {Swifl  v.  Dewey,  20  Neb.,  107;  JBtt- 
chanan  v.  Griggs,  Id.,  165;  Whiting  v.  Boot,  52  la.,  292; 
McMurray  v.  Van  Gilder,  56  Id.,  605.)  The  appellant 
French  is  liable  in  that  he  did  not  transfer  the  stock  till 
long  after  the  corporation  ceased  to  do  business  and  was 
winding  up  its  affairs  and  in  a  state  of  dissolution,  with 
every  evidence  of  insolvency,  and  with  the  full  knowledge 
of  which  he  was  charged  as  an  officer  of  the  corporation, 
and  was  without  power  to  make  a  legal  transfer.  (Mora- 
wetz,  Private  Corporations,  sees,  166, 168,  310.) 

Montgomery,  Charlton  &  Halt,  for  appellees : 

The  original  subscribers  are  liable  for  their  unpaid  sab- 
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Bcription.  Payment  may  be  enforced,  not  only  as  against 
the  holder  of  the  stock  but  also  the  original  subscribers, 
after  the  corporate  property  shall  have  been  exhausted. 
(Constitution,  art.  11,  sec.  4;  2  Waterman,  Corporations, 
sec.  275 ;  Broion  v.  ITifchcock,  36  O.  St.,  667 ;  Pittsburgh 
<fc  C.  iZ.  Co.  V.  Clark,  29  Pa.  St.,  146 ;  Mesaeramithv.  Sharon 
Savings  Bank,  96  Pa.  St.,  440;  Hagerv.  Cleveland^  36  Md., 
476.)  If  the  stockholders  knew  of  the  insolvency  at  the 
time  of  the  transfer  it  would  be  very  strong  evidence  of 
fraud,  and  it  would  be  hard  to  resist  the  conclusion  that 
such  transfer  was  made  in  bad  faith.  A  transfer  made 
with  the  purpose  of  escaping  liability,  to  a  person  who  is 
incapable  of  responding  in  respect  of  such  liability,  is  void 
as  to  creditors  and  other  shareholders.  (MiUer  v.  Oreat  i2e- 
publiclns,  Co.f  50  Mo.,  67;  Providence  Savings  Institution 
V.  Jackson  Place  Skating  Rinkj  52  Id.,  568;  McClaren  v, 
Frandscus,  43  Id.,  467;  Nathan  v.  Whitlock,  9  Paige 
Ch.  [N.  Y.],  152 ;  Marcy  v.  Clark^  17  Mass.,  334;  Brovm 
V.  Hitchcock,  36  O.  St.,  667  ;  Thompson,  Liability  of  Stock- 
holders,  sec.  215;  Bowden  v.  Johnson,  107  U.  S.,  251; 
Sawyer  V,  Hoag,  84  U.  S.,  610.)  The  evidence  discloses 
that  the  Omaha  Varnish  Company  had  no  property  remain- 
ing out  of  which  the  claims  of  creditors  could  be  made, 
and  the  district  court  so  adjudged.  Execution  had  issued 
prior  to  the  commencement  of  this  suit  and  returned  unsat- 
isfied. This  showing  is  conclusive  as  to  the  corporate  prop- 
erty having  been  exhausted.  {Baines  v.  Baboock,  27  Pao. 
Hep.  [Cal.],  674;  Hatch  v.  Dana,  101  U.  S.,  205.) 

Ryan,  C. 

On  the  31  st  day  of  October,  1888,  the  Commercial  Na- 
tional Bank  of  Omaha  and  L.  C.  Gillespie,  as  plaintiffs, 
Vied  in  the  district  court  of  Douglas  county,  Nebraska, 
their  petition,  in  which  were  made  defendants  Edward 
Ainsoow  and  the  Omaha  Varnish  Company,  of  Omaha, 
with  various  other  parties  whom  it  allied  were,  or  had 
51 
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been,  stockholdera  of  the  said  varnish  company.  It  was 
alleged  in  this  petition  that  the  articles  of  incorporation 
of  the  Omaha  Varnish  Company,  defendant,  were  duly 
adopted,  sabecribed,  and  acknowledged  on  the  20th  day 
of  April,  1887 ;  and  that  it  was  provided  in  said  articles 
that  said  corporation  should  commence  on  the  18th  day  of 
April,  1887,  and  terminate  one  hundred  years  from  that 
date;  that  said  company  commenced  doing  business  sooi» 
thereafter,  and  in  the  course  of  its   business  became  in* 

■  _  

debted  to  the  Commercial  National  Bank  on  account  of 
money  loaned,  and  to  the  plaintiff  L.  C.  Gillespie  on  ac- 
count of  goods  by  him  sold  to  said  comimny;  that  on 
August  4, 1888,  the  said  plaintiff,  the  Commercial  National 
Bank,  recovered  a  judgment  against  said  Omaha  Varnish 
Company  for  the  sum  of  $2,179.72,  and  that  L.  C.  Gil- 
lespie recovered  judgment  in  the  sum  of  $1,882.02  on  the 
same  date,  which  judgments,  by  their  terms,  drew  interest 
at  ten  per  cent  per  annum  from  May  14,  1888,  and  that 
no  part  of  either  of  said  judgments  had  been  paid.  The 
petition  further  alleged  that  on  the  7th  day  of  August, 
1888,  executions  were  duly  issued  upon  said  judgments  and 
delivered  to  the  sheriff  of  said  Douglas  county,  and  by 
him,  on  the  19th  day  of  October,  1888,  were  returned  un- 
satisfied for  want  of  goods,  chattels,  lands,  or  tenements  of 
the  said  defendant,  the  Omaha  Varnish  Company,  wherMxi 
to  levy,  the  said  sheriff,  after  diligent  search,  having  been 
unable  to  find  any  property  of  the  said  vaniish  company, 
and  that  the  Omaha  Varnish  Company,  of  Omaha,  Ne- 
braska, is  insolvent,  and  has  no  property  out  of  which  the 
said  plaintiffs  can  make  their  judgment  aforesaid.  The 
petition  further  alleged  that  it  was  provided  by  the  articles 
of  incorporation  of  the  Omaha  Varnish  Company  that 
the  capital  stock  thereof  should  be  $25,000,  divided 
into  shares  of  $100  each,  which  should  be  subscribed  and 
paid  for  in  installments,  the  first  installment  to  be  fifteai 
per  cent,  and  the  subsequent  ones  as  might  be  required  by 
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order  of  the  board  of  directors.  The  petition  then  in  de- 
tail recited  the  Bubscription  for^  or  acquisition  of,  stock 
by  transfer  of  each  of  the  sixteen  defendants  described  as 
stockholders  of,  and  therefore  associated  with,  the  said 
Omaha  Yarnish  Company  as  defendants.  The  prayer  of 
the  petition  was  that  each  of  the  defendants  then  or  there- 
tofore holding  stock  in  the  Omaha  Varnish  Company 
should  be  held  liable  for  the  unpaid  eighty-five  percent  due 
upon  each  of  the  respective  shares  of  stock  by  them  held, 
and  that  such  defendants  as  stockholders  be  required  to  pay 
Edward  Ainscow  (a  co-defendant,  who,  by  reason  of  hav- 
ing a  claim  against  said  company  and  refusing  to  join  in 
said  petition,  was  made  a  defendant)  the  amount  which 
was  due  him  from  said  varnish  company,  and  that  judg- 
ment be  rendered  accordingly.  Several  of  the  defendants 
made  default,  and  judgment  was  thereupon  rendered 
against  them  as  prayed. 

On  the  13th  day  of  December,  1888,  Egbert  E.  French, 
one  of  the  defendants,  answered  denying  any  knowledge 
as  to  whether  there  had  been  judgments  rendered  against 
the  Omaha  Yarnish  Company  in  favor  of  the  plaintiffs,  or 
that  execution  had  issued  on  such  alleged  judgments.  The 
answer  of  French  admitted  that  hewAs  at  onetime  a  stock- 
holder of  the  Omaha  Yarnish  Company,  but  alleged  that 
on  October  17,  1887,  he  had  sold  and  transferred  unto 
William  J.  Paul  all  the  stock  and  interest^  he  ever  had  in 
said  association,  since  which  time  he  had  had  no  -.-onnection 
or  interest  therein;  that  at  the  time  of  transferring  said 
stock  said  corporation  was  solvent  and  abundantly  able  to 
pay  all  its  debts  and  liabilities.  On  the  9(li  day  of  Janu- 
ary, 1889,  C.  D.  Lay  ton,  one  of  the  defendants,  answered 
admitting  that  there  had  been  a  formal  transfer  to  him  of 
stock  in  the  Omaha  Yarnish  Company  by  one  George  W. 
Bodine,  but  allied  that  no  registry  of  said  transfer  was 
ever  made  by  said  company,  and  denying  that  snch  registry 
had  by  him  ever  been  authorized  to  be  made,' and  that  upon 
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a  date,  which  he  unfortunately  left  blank,  he  had  trans- 
ferred his  certificates  of  stock  to  one  John  H.  Bikerd. 
•  This  defendant  also  denied  that  certificates  of  stock  alleged 
to  have  been  issued  to  him  were  so  issued.  Furlher  an- 
swering, this  defendant  alleged  that  no  part  of  said  pre- 
tended indebtedness  or  liability  of  said  varnish  company 
to  said  plaintiffs,  to  said  co-defendant  Ainscow,  or  to  either 
of  them,  had  been  incurred  by  said  company  while  this 
defendant  formally  held  the  aforesaid  certificates  of  stock 
therein  as  hereinbefore  admitted ,  and  this  defendant  fur- 
ther alleged  that  at  the  time  of  transferring  said  certificates 
of  stock  as  aforesaid  to  said  Rikerd,  the  said  Omaha  Var- 
nish Company  was  solvent  and  abundantly  able  to  pay  all 
its  debts  and  liabilities.  The  answer  closed  with  a  denial 
of  every  all^ation  in  the  petition  not  before  specifically 
admitted  or  modified. 

The  plain  tifis  replied  to  the  answer  of  defendant  Lay  ton 
by  a  denial  of  the  several  averments  thereof.  Thereupon 
the  reply  alleged  that  the  Omaha  Varnish  Company  never 
had  any  notice  of  the  alleged  transfer  of  stock  certificates 
in  said  corporation  by  the  said  defendant  Layton  to  the 
said  John  H.  Rikerd,  and  that  no  such  transfer  was  ever 
registered  by  said  corporation,  and  that  neither  plaintiflb 
nor  any  other  creditor  of  said  Omaha  Varnish  Company 
had  any  notice  of  such  alleged  transfer.  The  reply  ad- 
mitted that  the  indebtedness  of  the  Omaha  Varnish  Com- 
pany to  plaintins  and  to  defendant  Ainscow  had  been  in- 
curred before  the  transfer  of  the  stock  of  Bodine  to  the 
defendant  Layton,  and  alleged  that  said  varnish  company 
was  then  and  continued  liable  for  all  of  it  while  the  de- 
fendant Layton  was  a  stockholder  in  said  company.  The 
reply  further  denied  that  the  Omaha  Varnish  Company 
had  been  solvent  or  abundantly  able  to  pay  all  its  indebt- 
edness or  liabilities  during  any  of  the  times  since  defend- 
ant Layton  had  become  a  stockholder  in  said  corporation, 
except  as  such  payment  might  be  made  by  calling  upon  the 
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individual  stockholders  in  said  varnish  company  for  pay- 
ment of  their  unpaid  subscriptions. 

In  reply  to  the  answer  of  defendant  French  the  plaint- 
iffs denied  the  transfer  alleged  in  said  answer,  and  averred 
that  if  said  defendant  French  entered  into  any  arrange- 
ment with  the  defendant  William  J.  Paul  for  the  transfer 
of  said  stock  of  said  company,  that  no  notice  that  such 
arrangement  had  been  made  for  said  transfer  had  been 
given,  and  that  there  had  been  no  transfer  of  said  stock, 
and  that  neither  plaintiffs  nor  any  other  creditor  of  said 
Omaha  Varnish  Company  had  any  notice  of  any  arrange- 
ment for  or  attempted  transfer  of  stock  by  the  said  French 
to  said  Paul,  and  that  there  had  been  no  transfer  of  said 
Frenches  certificates  of  stock  upon  the  books  of  said  cor- 
poration, and  that  no  request  for  such  transfer  had  ever 
been  made  by  either  said  French  or  Paul.  This  reply 
closed  with  the  same  denial  as  to  the  solvency  of  the  var- 
nish company  as  is  found  in  the  reply  to  the  answer  of 
Layton. 

These  replies  were  filed  in  March  of  1889. 

Edward  Ainscow,  who  by  the  petition  had  been  alleged 
to  be  a  holder  of  a  claim  against  the  Omaha  Varnish  Com- 
pany, answered,  admitting  the  existence  of  the  indebtedness 
as  charged  from  the  Omaha  Varnish  Company  to  him, 
and  alleging  that  said  indebtedness  was  still  due.  This 
defendant  further  answered  as  follows :  ^'And  this  defend- 
ant, without  relinquishing  or  waiving  any  of  his  rights 
against  the  makers  of  said  notes  in  question,  makes  such 
tender  and  such  tender  only  of  the  notes  in  question  as  will 
enable  the  same  to  be  equitably  enforced  against  the  defend- 
ant the  Omaha  Varnish  Company  and  its  stockholders 
who  have  been  made  defendants.'^  The  defendant  Ains- 
oow  thereupon  prayed  that  his  claim  might  be  considered 
in  so  far  only  as  it  should  affect  the  liability  of  the  defend- 
ant the  Omaha  Varnish  Company,  and  the  defendants  as 
stockholders  of  the  same,  and  that  said  Ainscow  have  and 
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obtain  such  order  and  decree  for  the  payment  of  the  same  as 
to  the  court  should  seem  meet  and  proper. 

The  trial  of  this  case  was  commenced  on  December  13, 
1889|  the  issues  at  that  time  being  as  above  described.  On 
the  date  last  named  there  was  filed  in  said  cause  the  follow- 
lowing  motion: 

'^  Comes  now  Egbert  E.  French,  one  of  the  defendants 
herein,  and  moves  the  court  for  leave  to  file  his  amended 
answer,  inatanter  and  cross-bill,  which  he  herewith  tenders^ 
and  for  reasons  therefor  states,  that  said  amended  answer 
and  crosa^bill  tenders  a  just  and  meritorious  defense  to  said 
action.  This  defendant  for  further  reason  refers  to  the 
affidavit  filed  herewith  in  support  of  said  motion.'' 

Most  diligent  search  has  failed  to  disclose  in  the  record 
the  existence  of  any  affidavit  accompanying  the  motion  just 
set  out.  The  defense,  or  rather  the  new  defense,  just  pro- 
posed to  be  set  up  by  this  answer,  consisted,  so  far  as  we 
can  discover,  in  simply  setting  up  such  facts  in  detail  as 
would  indicate  that  the  Omaha  Varnish  Company,  at  the 
time  French  transferred  his  stock,  was  solvent  The 
detailed  statement  referred  to  was  of  the  property  then 
owned  and  of  its  value.  The  court  refused  to  give  leave  to 
defendant  French  to  file  his  proposed  answer,  and  on  the 
14th  day  of  December,  the  said  answer  appearing  to  have 
been  filed,  it  was  by  the  court  ordered  to  be  stricken  from 
the  files. 

A  similar  condition  of  affi^iirs  to  that  described  in  rela« 
tion  to  French  existed  in  relation  to  the  amended  answer 
and  eross«bill  of  C.  D.  Layton,  except  that  there  was  no 
filing  of  the  same  or  order  of  the  court  ordering  it  stricken 
from  the  files.  The  new  defense,  however,  proposed  to  be 
set  up  was  of  much  of  the  same  nature  as  was  tendered  in 
the  amended  answer  of  French. 

From  the  record  we  cannot  determine  when  the  offisr  to 
file  the  amended  answer  and  cross-bill  of  Layton  was 
made.     The  only  record  upon  that  subject  is  a  stipulation 
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signed  by  the  several  parties  to  this  litigation.  It  simply 
recites  thut  '^appellant  Layton,  before  the  cause  came  on 
for  hearing  in  the  district  oourt,  orally  moved  for  leave  to 
file  an  amended  answer  and  cross-bill,  and  presented  to  the 
<»nrt  the  identical  amended  answer  and  cross-bill  herewith 
attached,  and  asked  leave  to  file  the  same,  and  upon  consid- 
eration thereof  by  the  court  the  said  court  overruled  said 
motion,  and  said  Layton  was  by  the  court  not  permitted 
to  file  said  pleading,  to  which  said  Layton  excepted.''  This 
stipulation  was  filed  in  this  court,  it  being  therein  agreed 
that  the  tender  of  the  answer  should  be  considered  as  if 
the  same  had  been  regularly  shown  by  the  record  of  the 
district  court.  From  the  nature  of  this  stipulation  we  are 
left  entirely  to  infer  the  date  on  which  the  amended  petition 
was  presented  for  filing  in  the  district  court;  but,  as  the 
stipulation  recites  that  it  was  before  the  trial,  it  will  be  as- 
sumed  that  it  was  upou  the  same  date  as  was  tendered  the 
amended  answer  and  cross-bill  of  the  defendant  French. 
The  action  of  the  court  in  refusing  to  allow  the  proposed 
amendments  will,  therefore,  be  considered  as  though  taken 
only  on  one  of  these  tenders  made  upon  the  same  date  that 
the  cause  was  taken  up  for  trial. 

Section  144  of  the  Code  of  Civil  Procedure  provides 
that:  ''The  court  may,  either  before  or  after  judgment,  in 
furtherance  of  justice, and  on  such  terms  as  may  be  proper^ 
amend  any  pleading,  process,  or  proceeding  by  adding  or 
striking  out  the  name  of  any  party,  or  by  correcting  a  mis- 
take  in  the  name  of  a  party,  or  a  mistake  in  any  other  re- 
spect, or  by  inserting  other  allegations  material  to  the  case, 
or,  when  the  amendment  does  not  change  substantially  the 
«iaim  or  defense,  by  conforming  the  pleading  or  proceeding 
to  the  fact^  proved."  This  language  clearly  vests  in  the 
district  judge  a  discretion  as  to  allowing  the  filing  of  amend- 
ments. Of  course  this  is  a  judicial  discretion,  the  abuse  of 
which  is  subject  to  review.  It  is  none  the  less  necessary, 
however,  to  the  oflReient  administration  of  justice.  If  it 
was  in  the  power  of  a  party  at  any  time  to  tender  an  amend- 
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meat  to  his  pleading  which  the  ooart  is  bound  to  permit^* 
there  would  be  no  need  of  dilatory  motions  or  applications 
for  a  continuance.  Until  the  trial  day^  there  could  not  be 
known  how  much  of  truth  or  falsity  there  was  in  the  aver- 
ments of  an  answer,  and  such  an  answer  drawn  by  an  adroit 
attorney  could  always  be  made  to  present  a  new  defense 
which  plaintiff  would  be  unprepared  to  meet  on  the  eve  of 
triaL  The  provision  allowing  amendments  is  intended  to 
aid  in  the  administration  of  justice  and  not  to  defeat  it 
We  do  not  mean  to  be  understood  to  intimate  that  there 
was  anything  in  the  nature  of  sharp  practice  in  the  pre- 
senting of  these  particular  pleadings  for  filing  just  as  the 
case  was  reached  for  trial.  We  are  discussing  simply  the 
general  proposition  which  must  govern  judicial  proceed- 
ings. To  prevent  such  abuse  of  power  of  filing  amend* 
ments  and  procrastination  of  judicial  proceedings  it  is  nec- 
essary that  to  the  impartiality  and  unbiased  judgment  of 
the  district  judge  there  should  be  left  the  exercise  of  dis- 
oretion.  In  the  case  at  bar  the  proposed  amendment  pre- 
sented no  defense  other  than  such  as  had  already  been 
tendered  by  a  sufficient  answer ;  there  was  no  showing  by 
the  proposed  affidavit  of  any  reason  for  tendering  the 
amendments  of  French  at  the  late  date  at  which  it  was 
tendered,  and  as  to  Mr.  Lay  ton,  no  pretense  was  made  of  a 
reason  for  his  delay.  Under  all  these  circumstances  we 
think  the  district  judge  properly  refused  to  grant  leave  to 
file  the  proposed  amended  answers  and  cross-petitions. 

It  is  quite  unnecessary  to  review  at  length  the  testimony 
upon  which  the  decree  was  rendered.  It  is  sufficient  to 
observe  that  the  findings  made  in  the  said  decree  are  fully 
sustained  by  the  evidence  at  all  points.  After  recording 
the  default  of  the  defendant,  the  Omaha  Varnish  Com- 
pany, and  such  of  its  stockholders  as  had  failed  to  plead, 
the  decree  was  for  judgment  by  default  against  the  said 
parties,  after  which  it  proceeded  in  the  following  language, 
which,  as  it  clearly  states  the  ejcteut  of  the  liability  of  the 
several  parties,  and  the  reason  upon  which  the  same  is 
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founded^  we  shall  adopt  as  the  correct  version  of  the  facts 
involved  in  this  case: 

''It  is  therefore  by  the  court  considered,  adjudged^  and 
decreed  as  follows:  That  the  plaintiff^  the  Commercial 
National  Bank  of  Omaba^  Nebraska,  recover  of  and  from 
the  said  last  named  defendants  the  sum  of  $2,636.27^  to- 
gether with  interest  tiiereon  at  the  rate  of  ten  per  cent  per 
annum  from  May  12,  1890;  that  the  plaintiff  L.  C.  Gil- 
li^pie  recover  of  and  from  the  said  last  named  defendants 
the  sum  of  f  2,280,  with  interest  thereon  at  the  rate  of  ten 
percent  per  annum  from  May  12, 1890;  and  that  the  de- 
fendant Edward  Ainscow  recover  of  and  from  the  said 
defendants  the  sum  of  $1,779.43,  together  with  interest 
thereon  at  the  rate  of  ten  per  cent  per  annum  from  May 
12,  1890;  that  the  said  plaintiffs  and  the  said  defendant 
Ainscow  recover  of  and  from  the  said  defendants  the  costs  of 

this  suit  taxed  at  $ ;  that  the  amounts  thus  adjudged 

against  the  said  defendants  and  in  favor  of  the  said  plaint- 
iffs and  the  said  defendant  Ainscow  be,  and  the  same  are 
hereby,  decreed  payable  as  adjudged  hereinafter. 

''That  the  following  named  defendants  were  original 
subscribers  to  the  capital  stock  of  the  Omaha  Varnish  Com- 
pany for  the  following  stated  number  of  shares,  each  of  the 
par  value  of  $100,  amounting  in  the  aggregate  to  the  fol- 
lowing naimed  sums,  and  such  stock  was' issued  to  such  de- 
fendants in  certificates  numbered  as  follows: 


Name  of  defendant 

No.  of 
certificate. 

No.  of  shares. 

Amount. 

John  H.  OilMon„,t,......T,T-T- 

1,  2,  3,  4 

6,  6,  7,  8 

9,  10,  11,  12 

13,14 

15, 16,  17 

18,  19,  20 

21,22 

23,24 

25,26 

27,28,29,30 

31 

32 

O,   O,  O,    IF 

O,  o,  O,  O 

o,  o,  o,  o 

10,10 

9,8,8 

9.8.8 

10,5 

5,5 

5,5 

17«    O,  O,   O 

10 
5 

|3,30a 
3,200 

fSmrftne  ATlMworthT*.*i>f-f 

Charles  P.  Beniamin.  .tttttrr- 

3,200 

FredW.  Race 

2,000 

Georse  W.  Bodine^ 

2,500 

John  P.  KeUofTff 

2,500 

Alfred  MUlard 

•    1,600 

Kichard  C.  Patterson 

1,000 

KmMit  C  ICeniston »♦- 

1,<jOO 

Bffhert  EL  French 

3,300 

William  H.  Elboarne 

1,000 

a  H.  Wilson.- 

500 
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''  That  the  defendant  S^b^rt  K  French  sold  all  his  stock 
in  October,  1887,  to  TV.  J.  Paul,  whom  the  evidence  shows 
to  be  solvent,  which  said  shares  of  stock  are  the  only  shares 
at  any  time  held  by  said  French  in  said  corporation;  but 
that  said  defendant  French,  as  one  of  the  original  sab- 
«cribers,  is  liable  for  the  unpaid  portion  of  such  subscrip- 
tion, notwithstanding  such  transfer. 

^'  That  only  fifteen  per  cent  of  the  subscription  or  par 
value  of  the  capital  stock  has  been  paid  up,  and  each  of  the 
said  defendants  is  liable  to  pay  towards  satisfaction  of  the 
amounts  due  the  plaintiffs  and  the  defendant  Edward  Ain- 
scow,  as  above  determined,  eighty-five  per  cent  of  the  ag- 
gregate amount  subscribed  by  each  of  said  defendants,  as 
above  determined,  or  so  much  thereof  a^  may  be  neoessaiy 
to  satisfy  and  pay  the  plaintiffs  and  the  defendant  Edward 
Ainscow  the  aforesaid  determined  sums  due  them  together 
with  the  costs  of  this  action. 

''  That  subsequent  to  the  issuance  of  said  certificates  of 
•tock  the  defendant  Alfred  Millard  purchased  of  the  de- 
fendant Eugene  Aylesworth  the  eight  shares  of  his  capital 
atock  represented  by  certificate  No.  7;  and  the  defendant 
Ernest  C.  Keniston  purchased  of  the  defendant  Eugene 
Aylesworth  the  eight  shares  of  his  capital  stock  represented 
by  certificate  No.  8;  and  the  defendant  Fannie  A.  Benja- 
min purchased  of  the  defendant  Charles  P.  Benjamin  the 
thirty-two  shares  of  his  capital  stock  represented  by  certifi- 
cates Nos.  9, 10,  and  12 ,-  and  the  defendant  Ernest  C.  Kenis- 
ton purchased  of  the  defendant  Fred  W.  Race  five  shares 
of  his  capital  stock  included  in  certificate  No.  13;  and  the 
defendant  Chesley  D.  Layton  purchased  of  the  defendant 
George  W.  Bodine  the  latter's  twenty-five  shares  of  his 
said  capital  stock  represented  by  certificates  Nos.  16,  16, 
and  17;  and  the  defendant  Robert  B.  Guild  purchased  of 
the  defendant  John  F.  Kellogg  the  nine  shares  of  his  capital 
stock  represented  by  certificate  No.  18;  and  the  defendant 
Ernest  C.  Keniston  purchased  of  the  defendant  John  F. 
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Kellogg  the  sixteen  shares  of  his  capital  stock  represented 
by  certificates  Nos.  19  and  20. 

^^That  the  said  last  named  defendants  who  purchased 
from  the  other  defendants  the  said  shares  as  stated  are,  as 
transferees,  jointly  and  severally  liable  to  the  plaintiffs  and 
the  defendant  Ainscow,  together  with  their  transferers,  for 
eighty-five  per  cent  of  the  aggregate  par  value  of  the  shares 
purchased  by  each,  or  so  much  thereof  as  may  be  necessary 
under  the  terms  of  this  decree  to  satisfy  and  pay  the  said 
plaintiffs  and  the  defendant  Edward  Ainscow  the  amounts 
adjudged  above  due  them,  with  costs. 

''That  the  defendants,  within  twenty  days  from  the 
entry  of  this  decree,  pay,  or  cause  to  be  paid,  to  the  said 
plaintiffs  and  the  said  Edward  Ainscow  the  several  amounts 
lidjudged  due  them  as  above  stated,  together  with  the  costs 
of  this  action,  and  in  default  thereof  that  execution  be  issued 
against  the  defendants  John  H.  Gibson,  Charles  P.  Benja- 
min, Fannie  A.  Benjamin,  Ernest  C  Keniston,  Chesley  D. 
Layton,  Robert  B.  Guild,  Alfred  Millard,  Richard  C.  Pat- 
terson, Egbert  E.  French,  and  C.  H.  Wilson,  being  the  de- 
fendants who  have  been  served  with  summons  in  said  action 
and  over  whom  thm  court  has  jurisdiction,  and  against 
their  property,  directed  to  the  sheriff  of  Douglas  county, 
Nebraska,  and  commanding  him  to  collect  from  the  said 
defendants,  or  their  property,  the  following  sums,  or  so 
much  thereof  pro  rata  as  in  the  aggregate  will  be  suflScient 
to  pay  the  said  amounts  due  the  said  plaintiffs  and  the  said 
defendant  Ainscow,  together  with  interest  and  costs,  namely : 
From  John  H.  Gibson,  the  sum  of  $2,905 ;  from  Charles 
P.  Benjamin  and  Fannie  A.  Benjamin,  jointly  or  severally, 
the  sum  of  $2,720 ;  from  Ernest  C.  Keniston,  the  sum  of 
$3,325 ;  from  Chesley  D.  Layton,  the  sum  of  $2,125 ;  from 
Robert  B.  Guild,  the  sum  of  $765;  from  Alfred  Millard, 
the  sum  of  $1,955 ;  from  Richard  C.  Patterson,  the  sum 
of  $850 ;  from  Egbert  E.  French,  the  sum  of  $2,905;  and 
from  C.  H.  Wilson,  the  sum  of  $425. 
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^*  In  the  event  that  the  said  sheriff  is  anable  to  collect 
from  any  of  said  last  named  defendants  the  said  amount  or 
amounts  for  which  said  defendant  or  defendants  are  ad- 
judged liable,  the  said  sheriff  is  to  be  directed  hj  said  exe- 
cution and  is  hereby  adjudged  to  collect  from  the  other  of 
the  defendants  and  against  whom  the  sheriff  may  be  able 
to  enforce  such  execution,  the  said  amounts  due  to  the 
plaintiffs  and  the  said  Ainscow  with  interest  and  costs; 
provided,  however,  that  the  said  sheriff  shall  not  collect 
from  any  defendant  more  than  the  amount  which  is  ad- 
judged against  him,  as  above  stated.  That  whenever  any 
defendant  shall  have  paid  the  full  amount  for  which  he  is 
above  decreed  liable,  such  payment  shall  operate  as  a  full 
satisfaction  of  this  judgment  as  against  any  such  defendant'' 

In  argument  it  is  insisted  by  the  appellants  that  the  decree 
rendered  against  them  was  unauthorized,  notwithstanding 
the  provisions  of  section  4,  article  11,  of  the  constitution  of 
the  state  of  Nebraska,  which  is  as  follows :  ''  In  case  of 
.  claims  against  corporations  and  joint  stock  associations  the 
exact  amount  justly  due  shall  be  first  ascertained,  and  after 
the  corporate  property  shall  have  been  exhausted  the  origi- 
nal subscribers  therefor  shall  be  indiwdually  liable  to  the 
extent  of  their  unpaid  subscriptions,  and  the  liability  f<»r 
the  unpaid  subscriptions  shall  follow  the  stock."  This 
language  is  broad  enough  to  describe  all  classes  made  de- 
fendants in  this  action— the  original  subscribers  as  well  as 
the  subsequent  holders  of  the  stock.  As  to  the  first,  the 
stockholder  is  individually  liable  to  the  extent  of  his  un- 
paid subscription ;  that  is  to  say,  by  parting  with  his  stock 
he  does  not  divest  his  liability  to  pay  whatever  remains 
unpaid  upon  his  subscription.  The  constitution  creates 
the  same  liability  as  against  the  original  holder  of  stock 
as  would  obtain  against  one  who  signs  any  other  agree- 
ment to  pay  to  a  corporation  a  sum  of  money.  Nothing 
but  his  payment  will  discharge  his  liability  so  far  as  the 
creditors  are  concerned.     In  this  case  the  promise  to  pay 
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eighty-five  per  cent  of  the  stock  subscribed  for  exists  as  a 
binding  claim  against  a  subscriber  for  stock  until  full  pay- 
ment is  made.  As  between  himself  and  the  corporation  it 
may  be  that  in  some  manner  such  liability  ma  *be  dis- 
charged,  but  as  to  the  creditors  the  liability  still  exists^  not- 
withstanding a  transfer  of  the  stock  in  consideration  of  the 
issuing  of  which  such  liability  was  incurred.  As  to  the 
other  class  upon  whom  is  fastened  a  liability  by  reason  of 
becoming  holders  of  stocky  the  language  of  the  constitu- 
tion is  equally  plain<  ''The  liability  for  the  unpaid  sub- 
scription shall  follow  the  stock/'  can  have  no  other  min- 
ing than  that  whoever  becomes  an  owner  of  stock  ^hall  be 
cumulatively  liable  with  the  original  holder  for  whatever 
amount  is  unpaid  thei  eon.  In  the  case  at  bar  each  of  the 
defendants  holding  stock  of  the  Omaha  Varnish  Company 
was  either  an  original  subscriber  for  such  stock,  or  became 
such  holder  by  assignment.  His  liability  seems  to  be  fairly 
fixed  by  that  part  of  the  constitution  just  quoted.  The  de- 
cree of  the  district  court  in  that  respect  was  therefore  right. 
It  is  insisted  in  argument,  however,  that  the  exact 
amount  had  not  been  first  ascertained,  neither  had  the  cor- 
porate property  been  exhausted  when  this  action  was  com- 
menced. We  know  of  no  more  effective  way  of  ascertaining 
the  amount  due  than  by  a  judicial  determination  of  that 
fact«  As  to  the  corporate  property  having  been  exhausted 
there  exists  no  better  form  of  evidence  than  the  return  of 
the  sheriff  nulla  bona  on  an  execution  issued  against  a  de- 
fendant whose  property  is  required  to  be  exhausted  prece- 
dent to  the  commencement  of  other  proceedings.  These 
observations  apply  with  special  force  to  the  claims  of  the 
Commercial  National  Bank  and  L. C.Gillespie  respectively. 
As  to  the  claim  of  Ainscow  against  the  Omaha  Varnish 
Company,  we  think  that  the  judgment  by  default  in  this 
same  action  sufficiently  established  the  amount  due,  and 
that,  as  the  evidence  showed  that  executions  had  been  re- 
turned nulla  bona  as  to  the  above  two  claims  sought  to  be 
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enforced,  it  was  not  essential  as  to  the  claim  of  Ainsoow 
that  an  execution  should  have  issued  and  been  returned 
ntdla  bona  as  a  condition  precedent  to  such  relief  as  he 
might  be  entitled  to.     The  judgment  of  the  district  court  is 

Affirmsd. 
The  other  commissioners  concur. 


9r    766 

45    1031 

f45    646 


57  m         John  C.  MoBRissEYy  appellant,  v.  George  Broohaij 

|[   8851  ET  AL.,  APPELr^EES. 

FiLXD  OCTOBBB  4, 1893.     Na  5125. 

1.  Equitable  Actions :  Fobbolobubb  of  Libn  of  Wabkhovsb 
Rbcbipts.  An  action  to  foreclose  a  lien  of  certain  waiehonaa 
receipta  on  grain  in  storage,  pledged  to  secare  the  payment  of  a 
piomissorj  note,  is  a  snit  in  eqnitj. 

9l  :  Couktsr-Claim  bt  Defendant:  Right  to  JubyTblll. 

A  defendant  in  an  eqnitj  suit  ia  not  entitled,  as  a  matter  of  righti 
to  a  jory  for  the  trial  of  a  counter-claim  for  damages,  whieh  he 
has  Tolantarily  pleaded  in  the  case. 

8.  Contracts:  Rbsbbvation  of  Rioar  to  Tsbminat&  Ordl> 
narily  where  the  right  to  terminate  a  contract  on  notice  ia  r^ 
served  in  the  instrnment  itself,  without  fraud  or  mistake,  and 
with  the  actual  knowledge  and  consent  of  all  the  parties  thereto, 
such  reservation  is  valid,  and  the  exercise  thereof  will  be  eft- 
forced  by  the  oonrts,  if  not  contiaiy  to  equity  and  good  eon- 
■denoe. 


:  Usuby:  Qdbstions  of  Fact.    Where  by  the  terms  of  a 

written  contract  a  commission  merchant  in  Chicago  advances 
money  to  a  grain  dealer  in  Nebraska,  for  which  the  latter  agreed 
to  pay  interest  at  the  rate  of  seien  per  cent  per  annum,  and  also 
agreed  to  pay  the  commission  merchant  a  stated  sum  as  commis- 
sions for  the  sale  of  all  grain  purchased  with  the  money  bor- 
rowed, whether  the  borrower  sold  his  grain  through  the  com- 
mission merchant  or  elsewhere,  held,  (1)  that  the  contract  was 
not  on  its  fiice  usurious;  (2)  that  whether  it  was  intended  as  a 


J 
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ooTer  for  nsary,  or  an  honest  contxaot  for  eommisiioo  busincfls  io 
oonneetion  with  the  nee  of  the  money,  was  a  qaeetion  of  foet 

&  Oambling  Contracts:  Ck>MMissioN  Hsrohjlnts:  Gbaht 
DiALicBS:  iNTENTXoir  OF  Pabtibs:  Quxbtioms  of  Fact:  Eyi*» 
DXVOK.  Wanaer  dc  Co.,  oommiflsion  meichanU  in  Chicago, 
made  a  written  contract  with  one  Morriaaey,  a  grain  dealer  im 
Nebraeka,  by  which  th^  agreed  to  lend  the  latter  money  to  be 
need  by  him  in  the  parchaae  of  grain  in  Nebraska.  This  con* 
tract  contained  the  further  proTision  that  the  *'  said  Morrissej 
Ihrther  agrees  to  sell  through  said  Wanser  &  Co.,  for  ftiture  do- 
llTery  in  Chicago  market,  com  equal  to  the  amount  of  ear  com 
pnrehssed  with  funds  fhraished  by  Wanser  dc  Co.,  which  salea 
mnj  be  changed  from  month  to  month,  as  may  be  directed  by 
said  Morrissey.  For  the  purchase  and  sale  of  thii  grain  said 
Morrissey  agrees  to  pay  said  Wanaer  A  Co.  one-sixteenth  of  one- 
cent  per  bushel  per  month  on  all  com  on  hand  at  the  close  of 
each  and  erery  month,  which  shall  cover  the  charges  of  change 
from  month  to  month;  and  if  purchases  and  sales  of  this  char* 
acter  are  made  in  any  month  in  excess  of  the  amount  of  com  on 
hand,  the  charges  of  such  purchase  and  sale,  or  sale  and  pur- 
chase, shall  also  be  one-sixteenth  of  one  cent  per  bnshel."  Held, 
(1)  the  contract  on  its  face  was  not  one  from  which  it  appeared 
that  the  parties  intended  to  speculate  in  grain  npon  the 
market  without  actual  delivery  by  settling  the  differences,  and 
was  therefore  not  a  gambling  contract;  (2)  whether  the  partiea 
honestly  intended  to  deal  in  actual  grain,  or  use  the  contract  as 
a  cover  for  betting  on  the  rise  and  foil  of  its  price  in  the  market^ 
was  a  question  of  foct  to  be  determined  from  what  the  partiea 
did  in  pursuance  of  the  contract  and  other  competent  evidence. 

Appeal  from  the  district  oourt  of  Lanoaster  ooonty^ 
Heard  below  before  Hajll,  J. 

The  opinion  contains  a  statement  of  the  case. 

O,  Jf.  Ixmbert&ony  for  appellant: 

The  oourt  erred  in  overruling  the  motion  to  transfer  the 
case  to  the  law  docket  and  impanel  a  jury  for  the  trial  of 
the  same^  and  erred  in  refusing  to  impanel  a  jury  in  the 
equity  oourt  to  try  the  issues  of  fact.  (Code,  sees.  100, 101^ 
280,  281;  Dale  v.  Hunneman^  12  Neb.,  225;  Lamaater 
V.  Scofieldy  5  Id.,  149;  Beits  v.  Sims,  25  Id.,  184;  DofUe  v. 
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Omaha  Foundry ^  15  Id.,  437;  Dams  v.  Mania,  36  N.  T., 
672;  Ladd  v.  James,  10  O.  St,  438 ;  Kdler  v.  WenzeO,  23 
Id.,  679;  Oreason  v.  KeteUas,  17  N.  Y.,  499.)  The  con- 
tract 18  noD-forfeitable  under  the  ihirtj-daj  clause.  The 
party  claiming  forfeiture  must  show  complete  readiness  to 
perform.  {Post  v.  Oarrow,  18  Neb.,  687;  Nebraska  OUy 
V.  Nebraska  City  Hydraviio  Oas  Light  &  Coke  Co.,  9  Id., 
343;  2  Kent's  Com.,  p.  566;  People  v.  Cfosper,  3  Neb., 
285;  Barton  V.  Fitzgerald,  16  East  [Eng.],  641;  Merrill 
r.  Gore,  29  Me.,  346;  Newlean  v.  Olson,  22  Neb.,  719; 
Jones,  Chattel  Mortgages,  sec.  430;  Anderson  v.  Holmes, 
14  S.  Car.,  162.)  When  commissions  are  exacted  for 
money  advanced,  aggregating,  with  the  interest  charged,  a 
greater  rate  than  the  rate  allowed  by  law,  there  being  no 
other  service  rendered  than  the  loan  of  the  money,  the 
contract  stipulating  for  such  commission  and  all  notes 
given  in  payment  of  sums  advanced  under  such  contract 
are  usurious  and  illegal.  {Brown  v.  Vredenburgh,  43  N. 
Y.,  295;  Merchants  Exchange  Nat.  Bank  v.  Commercial 
Warehouse  Co.,  49  Id.,  640;  Obnstead  v.  New  England 
Mortgage  Security  Co.,  11  Neb.,  493;  New  England  Mort-- 
gage  Security  Co.  v.  Hendrickson,  13  Id.,  167;  Rosa  v. 
Doggett,  8  Id.,  48;  Richards  v.  Kountze,  4  Id.,  205; 
Stark  V.  Sperry,  40  Am.  Rep.  [Tenn.],  47;  Chester  v.  Ap- 
person,  4  Heisk.  [Tenn.],  639;  Fanning  v.  Dunham,  9  Am. 
Dec.  [N.  Y.],  283;  Harman  v.  Lehman,  6  So.  Rep.  [Ala.], 
203;  Cleveland  v.  Loder,  7  Paige  Ch.  [N.  Y.],  557 ;  Tyler, 
Usury,  p.  327;  Palmer  v.  Baker,  1  Maule  &  S.  [Eng.],  56; 
Qiubb  V.  Brooke,  47  Pa.  St.,  485;  Large  v.  Passmare,  6 
S.  &  R.  [Pa.],  51;  French  v.  Baron,  2  Atk.  [Eng.],  120; 
Brakely  v.  TuUle,  3  W.  Va.,  87.)  The  contract  entered 
into  between  Wanzer  &  Co.  and  J.  C.  Morrissey,  and  the 
notes  executed  for  the  payment  of  moneys  advanced  under 
said  contract  are  gambling  contracts,  and  are  illegal  and 
void.  {Rudolph  v.  Winters,  7  Neb.,  126  ;  Pickering  v.  Cease, 
79  111.,  328;  Embrey  v.  Jennison,  131  U.  S.,  336;  Mohrtf. 
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Meisen,  49  N.  W.  Rep.  [Minn.],  862;  Irwin  v.  WiHiar,  110 
U.  S.,  499;  Sprague  v.  Warren,  26  Neb.,  326;  Watte  v. 
Wiokeraham,  27  Id.,  457 ;  Fareira  v.  GabeU,  89  Pa.  St.,  89; 
Lyon  V.  Oulberison,  83  111.,  33 ;  Soundtree  v.  Smithy  108  U. 
8.,  269 ;  Bigelow  v.  Benedict,  70  N.  Y.,  202 ;  Hentz  v.  Jeweli, 
20  Fed.  Rep.,  592 ;  Union  Nat.  Bank  v.  Carr,  15  Id.,  438 ; 
Jrwin  V,  Williar,  4  Sup.  Ct  Rep.,  160;  Wav>gh  v.  Beck,  6 
Atl.  Rep.  [Pa.],  923;  Beadles  v.  McElrath,  3  S.  W.  Rep. 
[Ky.],  152;  Cobb  v.  PreU,  15  Fed.  Rep.,  774;  Barnard  v. 
Baclchaus,  9  N.  W.  Rep.  [Wis.],  595;  Fisher  v.  Bridges,  S 
El.  &  Bl.  [Eng.],  641;  Griffith  v.  Sears,  112  Pa.  St.,  523; 
Flagg  r.  Baldwin,  38  N.  J.  Eq.,  218;  Loury  v.  DiUman, 
59  Wis.,  197;  Melchert  v.  American  Union  Telegraph  Co,, 
3  McCraiy  [U.  S.],  521 ;  Bishop,  Contracts,  sec.  535;  01- 
dershaw  v.  Knowles,  101  111.,  117;  Samuels  v.  Oliver,  130 
Id.,  84;  Sampson  v,  Shaw,  101  Mass.,  145;  Raymond  v, 
Leatntt,  46  Mich.,  447;  2  Parsons,  Contracts,  p.  747;  Nellis 
V.  Clark,  20  Wend.  [N.  Y.],  24;  Perkins  v.  Savage,  15  Id., 
412;  People  v.  Fisher,  14  Id.,  9;  Dixon  v.  Olmstead,  9  Vt,, 
310;  Ball  v.  Gilbert,  12  Met.  [Mass.],  397;  Wheeler  v. 
Russell,  17  Mass.,  258 ;  Hooker  v.  De  Palos,  28  O.  St.,  251 ; 
Greenhood,  Public  Policy,  p.  642;  Wright  v.  Orabbs,  78 
Ind.,  487;  Shaffnerr  v.  Pinchback,  133  111.,  410;  Cappdl 
V.  HaU,  7  Wall.  [U.  S.],  558.) 

Lamb,  Picketts  &  Wilson,  contra: 

It  is  discretionary  with  the  trial  court  to  call  to  its  aid  a 
jury  on  issues  of  fact  in  an  equity  cause.  (  Wilson  v.  Riddle, 
8  Sup.  Ct.  Rep.,  255 ;  Fishbume  v.  Furguson^s  Heirs,  4  S. 
E.  Rep.  [Va.],  575;  De  WiU  v.  Barly,  17  N.  Y.,  350.)  A 
defendant,  in  an  equity  case,  who  voluntarily  pleads  a  coun- 
ter-claim involving  legal  issues  is  not  thereby  entitled  to  a 
jury  trial  as  a  matter  of  right.  {Installment  Building  &  Loan 
Co.  V.  Wentworih,  25  Pac.  Rep.  [Wash.],  298;  Ryman  v. 
Lynch,  41  N.  W.  Rep.  [la.],  320;  Gormleyv.  Clark,  134 
U.  S.,  338;  Martin  v.  Martin,  24  Pac.  Rep.  [Kun.],  418; 
52 
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WiUm  V.  Johnson,  43  N.  W.  Rep.  [Wis.],  148 ;  jarpcnAain 
V.  Steinkirchner^  Id.,  168;  Dohle  v.  Omaha  Foundry  & 
Machine  Co.,  15  Neb.,  437.)  Right  to  jury  trial  on  issue 
raised  by  counter-claim  in  equity  suits  is  not  guarantied 
by  constitution.  (Chapman  v.  Robertson^  6  Paige  Cb.  [N. 
Y.],  627 ;  Jennings  v.  Webster,  8  Id.,  503* ;  MacKeUar  v. 
Rogers,  17  N.  E.  Rep.  [N.  Y.],  360.)  Where  a  court  of 
equity  once  obtains  jurisdiction  it  will  retain  it  for  the  pur- 
pose of  doing  complete  justice  between  the  parties,  although 
rights  at  law  are  involved.  (1  Pom.,  Equity  Jurisprudence, 
181;  Ryman  v.  Lynch,  41  N.  W.  Rep.  [la.],  320;  Van 
Rensselaer  v.  Van  Rensselaer,  113  N.  Y.,  207  ;  Martin  r. 
Martin,  24  Pac.  Rep.  [Kan.],  418;  Haynes  r.  Whiiseii,  22 
Id.  [Ore.],  1072.)  If  any  part  of  the  case  is  exclusively 
of  equitable  cognizance  a  jury  trial  will  be  refused.  {Towns 
V.Smith,  16  N.  E.  Rep.  [Ind.],  812;  Quart  v.  AbboU,  1 
Id.,  482.)  Demand  for  a  jury  trial  not  confined  to  law 
issues  is  properly  denied.  {Lace  v.  Fixen,  38  N.  W.  Rep. 
[Minn.],  762;  Oreenleaf  v.  Egan,  15  Id.,  264.)  When 
the  right  to  terminate  a  contract  on  notice  is  reserved 
in  the  contract  it  will  be  enforced  by  the  courts.  {F^isr 
gerald  v.  Allen,  128  Mass.,  232;  Ireland  v.  Dick,  18  Atl. 
Rep.  [Pa.],  736 ;  Crescent  Mfg.  Co.  v.  Nelson  Mfg.  Cb., 
13  S.  W.  Rep.  [Mo.],  503 ;  FUzpatrick  v.  Woodruff,  96  K 
Y.,  661 ;  Balen  v.  Mercier,  42  N.  W.  Rep.  [Mich.],  667 ; 
Henderson  Bridge  Co.  v.  0*  Connor,  11  S.  W.  Rep.  [Ky.], 
18;  Patrick  v.  Richmond  &  D.  R.  Co.,  93  N.  Car.,  422; 
Thayer  v.  Allison,  109  111.,  180.)  A  contract  between  a 
commission  merchant  and  a  grain  buyer  for  a  loan  of  money 
from  the  former  with  which  to  buy  and  store  grain,  which 
provides  that  the  latter  shall  sell  the  grain  for  future  de- 
livery through  the  former,  for  which  a  commission  is  paid, 
will  not  make  the  contract  usurious,  although  commissions 
and  interest  reserved  exceed  the  highest  lawful  rate,  unless 
it  clearly  appears  that  the  contract  was  a  cover  for  a  usuri- 
ous transaction.  {Matthews  v.  Coe,  70  N.  Y.,  242;   CbcJUec^ 
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JFlack,  93  U.  8.,  344 ;   Virginia  &  T.  R.  Co.  v.  Campbdl,  22 
Va.,  438 ;  HoUia  v.  Smft,  74  Ga.,  695 ;  Callaway  v.  Butler, 
7  &  E,  Rep.  [Ga.],  224 ;   White  v.  OuUmartin,  10  Id.  444 ; 
Woolaey  v.  Jones,  4  So.  Rep.  [Ala.],  190;  De  Forest  v. 
Strong,  8  Conn.,  513;  Beekwiih  v.  Windsor  Mfg.  Co.,  14 
Id.,  594.)    When  the  promise  to  pay  a  8am  above  legal 
interest  depends   upon .  a    contingency,    the  contract    is 
not  usurious.  {I^in  v.  Hamilton,  1  Wall.  [U.  S.],  604; 
Ihiby  V.  Mosgrove,  11  Atl.  Rep.  [Pa.],  806 ;    Philadel- 
phia A  KB.  Co.  V.  Stichter,  11  W.  N.  Gas.  [Pa.],  325.) 
An  agreement  to  sell  grain  for  future  delivery  is  not  a 
gambling  contract  {Pvdey  v.  Boynton,  79  III.,  351 ;  San- 
bom  V.  Benedict,  78  Id.,  309;   White  v.  Barber,  123  U.  8., 
392 ;  Sawyer  v.  Taggart,  14  Bush  [Ky.],  727 ;  Gregory  v. 
WendeU,  39  Mich.,  337;  Whitesides  v.  Hunt,  97  Ind.,  191 ; 
Irwin  V.  WiUiar,  110  U.  S.,  499;  Bibb  v.  Allen,  149  Id., 
481.)     This  is  true,  though  the  seller  has  not  the  grain  on 
hand  but  relies  upon  purchasing  it  in  the  open  market  to 
supply  his  sale.  {Bibb  v.  Allen,  149  U.  8.,  481;  Gregory 
V.  WendeU,  39  Mich.,  337;  Clarke  v.  Foss,  7  Biss.  [U.  8.], 
540;  Porter  v.  Viets,  1  Id.,  177.)     A  construction  consist- 
ent with  the  validity  of  a  contract  is  preferred.  ( Wing  v. 
Click,  56  la.,  473;  Bigdow  v.  Benedict,  70  N.  Y.,  202; 
Sbory  V.  Solomon,  71  Id.,  420 ;  Clay  v.  Allen,  63  Miss., 
426;  Wharton,  Contracts,  sec.  337.)     The  burden  of  proof 
is  upon  him  who  contends  that  a  contract  was  intended  as  a 
cover  for  wagering  transactions.  {O*awford  v.  Spencer,  4  8. 
W.  Rep.  [Mo.],  713;  Dykers  v.  Townsend,  24  N.  Y.,  57; 
Mohr  V.  Miesen,  49  N.  W.  Rep.  [Minn.],  862;  Benson  v, 
Morgan,  26  III.  App.  Ct.  22.)  The  intention  must  be  mutual 
and  contemporaneous  with  the  agreement  to  make  a  contract 
a  cover  for  wagering  transactions.  {Lehmxin  v.  Feld,  37  Fed. 
Rep.,  856 ;  Irwin  v.  Williar,  110  U.  8.,  499;   Gregory  v. 
Wendell,  39  Mich.,  337;  Beveridge  v.  Hewitt,  8  Bradw. 
[111.],  467;  Clarke  v.  Foss,  7  Biss.  [U.  8.],  540;  BartleU 
V.  Smith,  13   Fed.  Rep.,  263;     Gregory  v.   Wendell,  40 


L  .. 
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Mich.,  432;  Murry  v.  OcheUree,  59  la.,  435;  BrH 
Nat.  Bank  of  Lyons  v.  Oskaloosa  PcLcking  Co,,  23  N. 
W,  Bep.  [la.],  255;  Kent  v.  MiUenberger,  13  Mo.  App., 
•  503;  Melcheri  v,  American  Union  Telegraph  Co.,  11 
Fed.  Rep.,  193;  GUhert  v.  Gaugar,  8  Biss.  [U.  S.], 
214;  Fareira  v.  Gabdl,  89  Pa.  St.,  89;  StaJte  v.  Car- 
roll, 6  Mo.  App.,  263;  Roundtree  v.  Smith,  108  U.  S.,  269.) 
The  deposit  of  margins  to  protect  a  sale  or  purchase 
against  the  fluctuations  of  the  market  is  no  evidence  of  a 

Smbling  transaction.  {Gruman  v.  Smith,  81  N.  Y.,  25; 
oGinnia  v.  Smythe,  4  N.  E.  Rep.  [N.  Y.],  759;  Gr^^ory 
V.  Wendell,  39  Mich.,  337.)  The  sale  on  the  board  of  trade 
of  grain  in  store,  although  extended  from  month  to  month, 
and,  in  fact,  never  delivered,  is  not  to  be  construed  a  gam- 
bling transaction.  (Douglas  v.  Smith,  38  N.  W.  Rep.  [la.], 
163.)  In  a  contract  which  is  not  as  a  whole  illegal  and  is 
severable,  that  which  is  1^1  will  be  sustained,  while  that 
which  is  ill^al  will  be  rejected.  (Wharton,  Contracts,  sec 
^38 ;  Andereon  v.  Powell,  44  la.,  20.) 

Ragan,  C. 

March  1,  1889,  appellant  was  a  grain  dealer  in  Ne- 
braska and  appellees  were  commission  merchants  in  Chi- 
cago, Illinois.  These  parties  entered  info  a  written  con- 
tract bearing  said  date,  in  words  and  figures  as  follows: 

'^Tbis  agreement,  made  this  first  day  of  March,  1889, 
by  and  between  Wanzer  &  Co.,  of  Chicago,  Illinois,  of 
the  first  part,  and  J.  C.  Morrissey,  of  Lincoln,  Nebraska, 
of  the  second  part,  witnesseth  as  follows:  Wanzer  & 
Co.  agree  to  loan  to  said  Morrissey  a  sum  not  exceeding 
thirty  thousand  dollars,  to  be  used  in  the  purchase  of  corn 
and  other  grain,  seeds,  etc.,  in  the  state  of  Nebraska;  the 
rate  of  interest  on  the  same  to  be  seven  per  cent  per  annum, 
to  be  charged  monthly  as  said  Morrissey's  indebtedness 
may  ap|)ear.  Said  Morrissey  agrees  to  give  his  promissoiy 
uiotes  at  thirty,  sixty,  and  ninety  days,  to  be  renewed  from 
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time  to  time  as  may  be  necessary,  for  the  entire  sum  so 
loaned,  together  with  crib  or  warehouse  receipts  representing 
all  the  grain  purchased  with  such  funds,  or  other  grain  or 
produce  of  fully  equal  value.  Said  Morrissey  further  agrees 
to  sell  through  said  Wanzer  &  Co.,  for  future  delivery  in 
the  Chicago  market,  corn  equal  to  the  amount  of  ear  corii 
purchased  with  funds  furnished  by  Wanzer  &  Co.,  whjcti 
sales  may  be  changed  from  month  to  month  as  may  be  di- 
rected by  said  Morrissey.  For  the  purchase  and  sale  of 
this  grain  said  Morrissey  agrees  to  pay  Wanzer  &  Co.  one- 
sixteenth  of  one  cent  per  bushel  per  month  on  all  com  on 
hand  at  the  close  of  each  and  every  month,  which  shall 
cover  the  charge  of  changing  from  month  to  month;  and; 
if  purchases  and  sales  of  this  character  are  made  in  any 
month  in  excess  of  the  amount  of  corn  on  hand,  the  charge 
of  such  purchase  and  sale,  or  sale  and  purchase,  shall  also 
be  one-sixteenth  of  one  cent  per  bushel.  Said  Morrissey 
agrees  to  ship  to  Wanzer  &  Co.  all  grain,  seeds,  and  other 
produce  purchased  by  him,  Wanzer  &  Co.  to  sell  same  m 
the  Chicago  market  in  such  manner  as  in  their  judgment 
shall  best  serve  the  interests  of  said  Morrissey,  and  the 
commission  charge  for  such  service  shall  be  one-half  cent 
per  bushel  for  corn,  and  for  all  other  grain  or  produce  one- 
half  the  rates  provided  for  by  the  rules  of  the  Chicago 
board  of  trade  for  the  shipment  of  non-members  of  said 
board  of  trade;  provided,  however,  that  said  Morrissey 
shall  have  the  privilege  of  selling  such  grain  on  track  or 
of  shipping  it  to  other  markets,  having  first  obtained  the 
written  consent  of  said  Wanzer  &  Co.;  said  Morrissey  to 
pay  to  Wanzer  &  Co.  the  sum  of  $2  per  car  on  every  car 
of  grain,  or  seed,  or  produce  shipped  by  him  or  his  agents 
during  the  life  of  this  contract,  and  not  handled  by  said  Wan- 
zer &  Co.,  which  $2  per  car  shall  be  in  lieu  of  the  one-half 
cent  per  bushel  above  provided  for.  Said  Morris.<%ey  shall 
make  a  full  statement  at  the  close  of  each  calendar  month 
of  the  amount  of  grain  on  hand  and  the  amount  of  grain 
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sold  or  shipped  by  him  during  that  month  other  than  to 
Wanser  &  Co.^  and  on  receipt  of  said  statement,  Wanzer 
&  Co.  shall  make  the  charges  provided  for  in  this  agree- 
ment Said  Morrissej  shall  also  fnrnish  to  said  Wanzer 
&  Co.,  on  their  request,  a  full  and  unreserved  statement  of 
his  financial  condition  as  they  may  demand  from  time  to 
time. 

^'Beside  such  sums  of  moneys  as  are  above  provided 
for,  Wanzer  &  Co.  agree  to  pay  drafts  attached  to  negoti- 
able bills  of  lading  to  nearly  the  value  of  the  property  so 
represented. 

''Said  Wanzer  &  Co.  agree  to  report  daily  all  sales  of 
property  for  account  of  said  Morrissey,  and  to  furnish  him 
with  such  information  as  he  may  request  concerning  such 
sales,  and  to  make  all  returns  as  promptly  as  possible. 
Said  Morrissey  further  agrees  to  pay  interest  on  all  sums 
Wanzer  &  Co.  may  deposit  as  margins  on  transactions  made 
in  his  behalf,  and  said  Wanzer  &  Co.  shall  notify  said 
Morrissey  of  the  deposit  of  said  margins. 

''  This  contract  shall  be  terminated  on  the  first  day  of 
March,  1890,  Wanzer  &  Co.  reserving  the  right  to  ter- 
minate the  same  by  giving  thirty  days'  written  notice;  and 
on  the  termination  of  this  contract,  either  by  such  notice 
or  at  the  expiration  of  the  time  herein  agreed,  said  Wanzer 
&  Co.  shall  be  entitled  to  collect  from  said  Morrissey  a  sum 
equal  to  one-half  the  charges  said  Wanzer  &  Co.  would 
receive  on  the  grain  said  Morrissey  shall  then  have  on  hand, 
according  to  the  afore-named  rates  in  this  contract. 

"J.  C.  Morrissey. 
"  Wanzer  &  Co." 

Under  this  contract  appellees  advanced  appellaut  |19,760, 
for  which  appellant  gave  his  notes  secured  by  warehouse  or 
crib  receipts  on  grain  stored  in  his  elevators  in  Nebraska. 
In  January,  1890,  appellees  held  a  note  of  appellant  for 
(2,000,  dated  March  15,  1889,  due  sixty  days  after  date, 
on  which  there  were  due  and  unpaid  $1,230  and  some  in- 
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terest ;  to  secure  the  payment  of  which  appellees  held  cer- 
tain warehouse  or  crib  receipts  issued  to  them  by  the  ap- 
pellant on  grain  in  his  elevators.  At  this  date^  January, 
1890,  appellees  sent  this  note  and  the  crib  receipts  to  a  bank 
in  Lincoln,  Nebraska,  for  collection.  It  appears  that  while 
the  bank  held  the  note  and  warehouse  receipts,  appellant 
brought  this  action  in  the  district  court  of  Lancaster  county 
to  enjoin  the  appellees  and  the  bank  from  transferring  or 
disposing  of  the  warehouse  receipts  and  from  taking  pos- 
session of  the  grain  covered  by  them,  and  to  cancel  said 
securities.  Appellees  filed  a  cross-petition  in  this  action 
setting  out  the  contract  above,  the  giving  to  them  by  ap- 
pellant of  the  note  and  crib  receipts  to  secure  the  payment 
of  the  same,  and  that  the  note  was  unpaid,  and  prayed  for 
an  accounting  of  the  amount  due  on  it,  and  a  foreclosure  of 
their  lien  on  the  grain,  and  a  sale  of  the  same  to  satisfy  the 
amount  found  due.  Appellant  then  dismissed  his  injunc- 
tion suit  and  filed  an  answer  to  appellees'  cross-petition, 
which,  after  admitting  the  execution  of  the  contract  and 
note  and  crib  receipts,  set  out  the  following  defenses : 

cu  A  general  denial  of  the  averments  of  the  cross-peti- 
tion. 

6.  That  the  crib  receipts  sought  to  be  foreclosed  had 
been  satisfied  by  grain  shipped  and  money  remitted  by  the 
appellant  to  appellees  according  to  the  terms  of  said  con- 
tract, and  that  the  grain  so  shipped  was  grain  purchased 
with  the  money  borrowed  by  the  appellant  of  the  appellees, 
and  the  money  remitted  was  proceeds  derived  from  the  sale 
of  the  grain  purchased  with  the  money  borrowed  of  the 
appellees,  and  that  appellant  had  no  grain  in  his  possession 
covered  by  said  warehouse  receipts. 

0.  That  the  appellant  was  financially  responsible,  and 
therefore  appellees  had  a  complete  and  adequate  remedy  at 
law,  and  that  the  court  was  without  equitable  jurisdiction. 

d.  That  the  contract  between  the  parties  and  the  notes 
executed  in  pursuance  thereof  were  usurious. 
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e.  That  ''  the  contract  is  illegal  and  void,  having  been 
made  in  violation  of  the  law  and  against  pablic  policy,  in 
so  far  as  the  plaintiff  agrees  to  make  good  any  margins 
advanced  by  the  defendants  on  grain  bought  or  sold  for 
fnture  delivery  on  the  board  of  trade,  *  *  *  the  same 
being  a  gambling  contract." 

/.  A  counter-claim  that  appellant  was  indnced  to  sign 
the  ''contract  with  the  belief  and  the  understanding  and 
agreement  that  the  same  should  continue  in  force  for  one 
year  from  its  date,  and  with  the  understanding  and  agre^ 
ment  then  had,  and  with  the  understanding  and  agreement 
subsequently  had,  with  the  defendants  that  said  contract 
should  continue  in  force  one  year  from  its  date;  ♦  ♦  * 
and  the  plaintiff  avers  that  notwithstanding  said  clause 
authorizing  said  forfeiture  of  said  contract  at  the  option  of 
the  defendants  on  thirty  days'  notice  was  in  said  contract 
at  the  date  of  its  execution,  yet  it  was  then  agreed  and 
understood  by  and  between  the  plaintiff  and  defendants 
that  said  clause  should  have  no  force  and  effect;  «  ♦  * 
that  the  plaintiff  continued  to  do  business  with  the  defend- 
ants until  about  the  18th  of  November,  1889,  when  the 
said  defendants,  arbitrarily,  unjustly,  and  without  any 
good  cause  or  reason,  notified  the  said  plaintiff  that  said 
contract  would  be  forfeited  on  or  about  the  20th  day  of 
December,  1889;  *  *  *  and  by  reason  of  the  notice 
of  said  defendants  that  said  contract  was  terminated,  and 
their  refusal  to  carry  it  into  effect  and  advance  said  moneys 
for  one  year,  as  understood  and  agreed  between  the  plaint- 
iff and  defendants,  and  by  reason  of  the  defendants'  recall 
of  all  the  moneys  advanced  and  loaned,  said  plaintiff  was 
damaged  in  his  business  and  credit  and  put  to  great  ex- 
pense in  the  sum  of  |10,000." 

The  prayer  of  this  answer  was  that  the  cross-petition  of 
the  appellees  might  be  dismissed,  and  the  appellant  might 
have  such  other  relief  as  in  equity  and  good  conscience  the 
court  might  find  him  entitled. 
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To  this  answer  appellees  filed  their  replj  denying  all 
the  allegations  of  new  matter  in  the  answer. 

There  was  a  trial  to  the  court,  who  found  all  the  issues 
in  favor  of  tlie  appellees,  but  found  that  appellant  had  sold 
and  shipped  the  identical  grain  covered  by  the  crib  receipts^ 
and  the  court  rendered  a  personal  judgment  against  the  ap- 
pellant for  the  amount  due  on  the  note. 

When  the  issues  were  complete  appellant  moved  the 
court  to  transfer  the  case  to  the  law  docket  and  impanel  d 
jury  for  the  trial  of  the  case.  This  motion  the  court  over- 
ruled. When  the  trial  was.  about  to  begin  appellant  again 
moved  the  court  for  a  jury  trial  on  the  issues  of  the  facts 
involved  in  the  case.  This  motion  the  court  overruled. 
The  overruling  of  these  motions  is  the  first  complaint  made 
by  the  appellant  here.  Whether  this  ruling  of  the  court 
was  correct  depends  upon  the  nature  of  the  issues  made  by 
the  pleadings  and  the  character  of  the  relief  demanded. 

The  cross-i)etition  alleged  the  making  and  delivery  by 
the  appellant  to  appellees  of  a  note  and  certain  warehouse 
receipts  on  grain  in  his  elevators  to  secure  the  payment  of 
the  note;  that  the  note  was  past  due  and  unpaid.  Appel- 
lees' prayer  was  for  a  foreclosure  of  the  liens  on  the  grain, 
and  a  decree  for  its  sale  to  pay  the  amount  due  on  the  note. 

The  answer  admitted  the  execution  of  the  notes  and  se- 
curities, but  alleged  that  the  liens  or  crib  receipts  had  been 
discharged;  that  ihe  note  was  usurious;  that  the  contract, 
out  of  which  the  subject-matter  of  the  daim  in  the  cross- 
petition  grew,  was  void,  being  a  gambling  contract ;  that 
said  contract  as  written  was  not  as  agreed  and  understood 
by  the  parties,  and  there  was  a  prayer  for  a  reformation 
of  it 

The  cross-petition  demanded  equitable  relief  only.  It 
invoked  the  equity  powers  of  the  court,  and  the  issues  made 
by  the  cross-petition,  the  answer  of  the  appellant  thereto, 
and  the  reply  of  the  appellees  were  entirely  equitable;  but 
appellant  also  alleged  by  way  of  counter-claim  in  his  an- 
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8wer  that  he  had  been  damaged  $10,000  by  the  wrougfhl 
termination  of  the  contract  by  the  appellees. 

Did  this  coanter-daim  of  the  appellant  for  damages  oast 
the  court  of  its  equitable  jurisdiction?  Is  a  defendant  to 
a  purely  equitable  suit  entitled  as  a  matter  of  right  and 
law  to  a  jury  for  the  trial  of  an  issue  of  law  which  he  has 
voluntarily  brought  into  the  case?  We  think  not  The 
appellant  had  a  right,  if  he  was  so  minded^  to  file  his 
counter-claim  for  damages  in  this  equity  suit.  It  was  an 
independent  cause  of  action  existing  in  his  favor  and 
against  appeIIeeS|  but  appsllant's  cause  of  aotioii  on  his 
counter-claim  was  not  lost  to  him  or  barred  had  he  left  it 
out  of  this  suit 

The  action  as  made  by  the  appellees  in  their  cross-peti- 
tion was  one  purely  of  equitable  cognizance ;  but  part  of 
the  relief  demanded  by  the  appellant  could  only  be  granted 
by  a  court  of  equity.  The  familiar  principle  is  that  when 
a  court  of  equity  acquires  jurisdiction  over  a  cause  for  any 
purpose,  it  may  retain  the  cause  for  all  purposes,  and  pro- 
ceed to  a  final  determination  of  all  the  matters  put  at  issue 
in  the  case.  (1  Pomeroy,  Eq.  Juris.^  sec  181,  and  cases 
there  cited.) 

In  Wilson  v.  Johnson^  74  Wis.,  337,  it  is  said :  ^'An  ac- 
tion to  enforce  a  lien  upon  a  pledge  is  an  equitable  one, 
triable  by  the  court.^* 

In  The  Installment  Building  &  Loan  Co,  v.  TTenhoortt, 
25  Pac.  Rep.,  298,  the  supreme  court  of  Washington  say: 
''As  the  foreclosure  of  a  mechanic's  lien  is  a  proceeding 
cognizable  in  a  court  of  equity,  the  mere  fact  that  the  de- 
fendant in  such  suit  interposes  a  counter-claim  for  damages, 
as  he  is  allowed  to  do  by  the  laws  of  Washington,  is  not 
sufficient  to  divest  such  court  of  its  jurisdiction  and  to  en- 
title defendant  to  demand  a  trial  by  jury." 

This  court  said  in  Dohle  v.  Omaha  Foundry  &  Machine 
Co.,  15  Neb.,  436,  that  ''An  action  to  foreclose  a  mechanic's 
lien  is  essentially  a  suit  in  equity,  and  a  party  is  not,  as  a 
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matter  of  right,  entitled  to  a  jury  trial  therein/'  (See  also, 
Oormley  v.  Clark,  134  U.  8.,  338;  Ryman  v.  Lynch,  76 
la,,  587.) 

After  the  evidence  was  in,  it  appeared  that  the  grain 
called  for  by  the  warehouse  receipts  sought  to  be  foreclosed 
had  been  already  disposed  of  by  the  appellant,  and  his 
counsel  now  contends  that  the  court  should  have  then  im- 
paneled a  jury.  But  this  position  is  untenable.  The 
court  was  sitting  in  equity.  It  had  before  it  on  the  plead- 
ings an  equitable  action,  and  it  did  not  lose  its  jurisdiction 
because  the  evidence  disclosed  that  the  only  adequate  relief 
it  could  afford  was  a  personal  judgment.  ( Van  Rensselaer  v. 
Van  Benssdaer,  113  N.  Y.,  207.)  The  court  was  right  in 
refusing  the  appellant  a  jury  trial. 

The  contract  between  the  appellant  and  appellees  con- 
tained this  clause:  '^  This  contract  shall  be  terminated  on 
the  first  day  of  March,  1890,  Wanzer  &  Co.  reserving  the 
right  to  terminate  the  same  by  giving  thirty  days'  written 
notice;  and  on  the  termination  of  this  contract,  either  by 
such  notice  or  at  the  expiration  of  the  time  herein  agreed, 
said  Wanzer  &  Co.  shall  be  entitled  to  collect  from  said 
Morrissey  a  sum  equal  to  one-half  the  charges  said  Wan- 
zer &  Co.  would  receive  on  the  grain  said  Morrissey  shall 
then  have  on  hand,  according  to  the  afore- named  rates  in 
this  contract'^  On  Noveml>er  18,  1889,  appellees  notified 
appellant  in  writing  of  their  election  to  terminate  said  con- 
tract on  December  20,  1889,  and  on  said  last  date  appel- 
lees terminated  the  contract. 

The  appellant's  next  point  is  that  the  contract  between 
him  and  the  appellees  was  to  continue  in  force  until  March 
1,  1890,  notwithstanding  the  agreement  therein  that  the 
appellees  might  terminate  it  sooner.  Appellant  bases  this 
contention  on  an  agreement  which  he  alleges  existed  be- 
tween himself  and  appellees  to  that  effect,  outside  of  the 
instrument  itself.  The  court  found  this  issue  against  the 
appellant,  and  rightfully  so.     We  cannot  stop  here  to  quote 
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the  correspondence  between  the  parties  leading  op  to  the 
execntion  of  this  agreement^  bat  it  settles  beyond  all  doobt 
that  the  contract  as  signed  and  as  it  exists  is  in  all  respects 
as  all  parties  thereto  understood  it  at  the  time  of  its  exe- 
cution. The  evidence  shows  that  the  appellees  refused  ab-' 
solntely  to  contract  with  appellant  on  any  terms  unless  the 
right  to  terminate  the  contract  on  thirty  days'  notice  was 
reserved  to  them  in  the  instrument  There  was  much  cor- 
respondence between  the  parties  on  this  very  clause,  prior 
to  the  execution  of  the  contract;  and  it  is  a  waste  of  words 
in  the  fSsuse  of  this  record  to  say  that  appellant  did  not 
know  that  the  right  to  terminate  the  agreement  was  re- 
served, or  that  there  was  any  agreement  or  understanding, 
even  on  appellant's  part,  that  the  contract  should,  at  all 
events,  run  to  March,  1890.  Appellant  contends,  however, 
that  notwithstanding  the  clause  in  the  agreement  reserved 
to  appellees  the  right  to  terminate  it  on  giving  thirty  days' 
notice,  the  contract  could  not,  as  a  matter  of  law,  be  thas 
terminated.  We  do  not  so  understand  the  law.  When 
the  right  to  terminate  a  contract  on  notice  is  reserved  with- 
out any  fraud  or  mistake,  but  with  the  actual  knowledge 
and  consent  of  all  parties  to  the  agreement,  it  is  as  valid 
in  law  as  any  other  clause  ot  the  instrument;  and  the 
courts,  when  called  upon,  will  enforce  it,  unless  to  do  so 
would  be  manifestly  contrary  to  equity  and  good  conscience. 
In  Irdandf),  Dicky  18  Atl.  Rep.,  735,  the  supreme  oourl 
of  Pennsylvania  say:  ''The  appellants,  in  May,  1876,  ac- 
cepted a  license  from  appellees  for  the  manufacture  of 
drilling  jars  and  jar  fillings  under  a  certain  patent  The 
agreement  was  in  writing, — ^that  is,  it  was  a  printed  form^ 
filled  in  as  to  names,  dated,  eta,  in  writing,  and  with  the 
addition  in  writing,  on  the  margin,  of  the  following  stipu- 
lation: 'It  is  agreed  by  the  parties  of  the  first  part  that  the 
parties  of  the  second  part  (licensees)  can  cancel  this  license 
by  giving  thirty  days'  notice  in  writing.'  *  *  ♦  This 
portion  of  the  instrument     '*'     *    *    is  presumed  to  have 
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been  separately  and  particularly  considered  by  tiie  parties^ 
and  to  express  their  exact  agreement  upon  the  subject. 
^  *  *  Both  parties  acted  under  the  license  agreement 
until  December  19,  1878,  when  the  licensees  under  the 
written  clause  above  quoted  sent  a  notice  to  the  licensors 
in  the  following  terms:  *  We  wish  to  cancel  our  license  con- 
cerning the  manufacture  of  drilling  jars,  bearing  date  of 
May  16,  1876,  as  per  contract/  *  *  *  It  is  entirely 
dear  that  this  letter  was  an  absolute  and  complete  rescis- 
sion of  the  agreement/' 

The  district  court  found  that  the  appellant  was  not  enti- 
tled to  recover  any  damages  from  the  appellees  by  reason 
of  their  having  terminated  the  contract,  and  that  find- 
ing is  the  next  in  order  of  appellant's  complaints.  This 
claim  for  damages  is  based  solely  on  the  assumption  that 
the  appellees  violated  their  oontract  with  the  appellant. 
But  did  they?  The  contract  was  terminated  in  accordance 
with  its  provisions.  There  is  no  evidence  tending  to  show 
that  it  was  terminated  by  the  appellees  for  a  sinister  pur- 
pose; nor  that,  in  exercising  their  right  to  terminate  it,  they 
acted  maliciously  or  arbitrarily.  Indeed,  the  evidence 
would  support  a  finding  that  the  appellant's  own  violation 
of  the  contract  afibrded  sufficient  grounds  for  its  termina- 
tion by  the  appellees  had  the  oontract,  by  its  terms,  required 
the  existence  of  such  grounds  as  a  prerequisite  to  the  right 
of  the  appellees  to  terminate  it.  The  evidence  shows  that 
the  appellees,  however,  in  no  respect  violated  either  the  let- 
ter or  spirit  of  the  contract;  nor  has  the  appellant  sustained 
any  damages  by  reason  of  its  termination,  for  which  ap- 
pellees can  be  made  liable.  The  losses,  if  any  suffered  by 
the  appelkmt  in  consequence  of  the  termination  of  the  agree- 
ment, were  such  only  as  he  must  have  known,  when  he 
signed  the  contract,  might  ensue  if  it  should  be  terminated 
according  to  its  provisions. 

The  appellant  also  claims  that  the  court's  finding,  that 
the  contract  between  the  parties  thereto  was  not  usurious, 
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.18  erroneous.  By  the  terms  of  the  contract  appellant  was 
to  pay  seven  per  cent  interest  on  all  money  loaned  him  by 
the  appellees,  the  money  borrowed  to  be  used  in  the  pur- 
chase of  grain.  Appellant  was  to  pay  appellees  a  commis* 
sion  of  one-half  of  one  cent  per  bushel  for  selling  grain 
shipped  to  them,  and  $2  per  car  on  diverted  shipments; 
that  is,  for  all  gi*ain  he  shipped  to  others  than  appellees, 
and  which  grain  had  been  purchased  with  money  furnished 
by  them.  Appellant  was  also  to  sell  through  the  appellees, 
for  future  delivery  in  Chicago  market,  corn  to  equal  the 
amount  of  ear  corn  purchased  by  the  appellant  with  the 
money  borrowed ;  and  for  making  these  sales  appellant  was 
to  pay  appellees  one-sixteenth  of  one  cent  per  bushel  on  all 
corn  appellant  had  on  hand  at  the  close  of  each  month. 
Appellant  now  contends  that  as  the  amount  paid  appellees 
on  diverted  shipments,  $412,  the  amount  paid  for  commis- 
sion on  sales  for  future  delivery,  (189.24,  added  to  the 
amount  paid  as  interest,  $788.48,  exceeded  ten  per  cent 
interest  on  the  money  during  the  time  it  was  loaned,  that 
therefore  the  agreement  was  usurious.  The  contract  is  not 
on  its  face  necessarily  a  usurious  one.  Appellees  were  en- 
gaged in  the  buying  and  selling  of  grain  on  commission, 
and  had  a  right  to  lend  their  money  at  lawful  rates  of  in- 
terest to  such  parties,  and  on  such  terms,  as  would  prob- 
ably increase  their  commission  business,  and  out  of  which 
increase  they  might  derive  additional  profit.  The  dream- 
stance  that  their  profits  growing  out  of  the  transaction  cov- 
ered by  the  contract  exeeded  the  legal  rate  of  interest  on 
the  amount  of  money  actually  embarked  in  the  enterprise 
does  not  afford  conclusive  proof  that  the  agreement  was  in 
fact  a  usurious  one.  At  the  most  this  circumstance  was 
evidence  tending  to  show  that  the  intention  of  the  parties 
was  to  make  the  contract  a  cover  for  usurious  transa6tions. 
The  question  is :  Were  these  charges  for  diverted  shipments 
and  for  making  sales  for  future  delivery  honestly  so  in- 
tended by  the  parties  as  compensation  for  such  services,  or 
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were  these  charges  in  vented  as  a  cover  for  usury?  This 
was  a  question  of  fact  for  a  trial  court  to  determine.  He 
has  found  that  the  transactions  were  not  usurious  ones,  and 
the  evidence  supports  that  finding.  (^Cockle  v.  Flack,  93 
U.  S.,  344;  Beckunth  v.  Windsor  Mfg.  Cb.,  14  Conn,,  594.) 
Finally^  it  is  said  by  the  appellant  that  the  contract  be- 
tween him  and  the  appellees  was  a  gambling  contract,  and 
void.  If  this  is  so^  it  must  appear  either  from  the  instru- 
ment itself  or  from  the  transactions  of  the  parties  under 
it.  The  expressions  in  the  contract  which  it  is  allied 
show  it  a  gambling  contract  on  its  face  are  as  follows : 

1.  ^'Said  Morrissey  further  agrees  to  sell  through  said 
Wanzer  &  Co.,  for  future  delivery  in  the  Chicago  market, 
com  equal  to  the  amount  of  ear  corn  purchased  with  funds 
furnished  by  Wanzer  &  Co.,  which  sales  may  be  changed 
from  month  to  month  as  may  be  directed  by  said  Morrissey. 
For  the  purchase  and  sale  of  this  grain  said  Morrissey 
agrees  to  pay  Wanzer  &  Co.  one-sixteenth  of  one  cent 
per  bushel  per  month  on  all  corn  on  hand  at  the  close  of 
each  and  every  month,  which  shall  cover  the  charge  of 
changing  from  month  to  month ;  and,  if  purchases  and  sales 
of  this  character  are  made  in  any  month  in  excess  of  the 
amount  of  corn  on  hand,  the  charge  of  such  purchase  and 
sale,  or  sale  and  purchase,  shall  also  be  one-sixteenth  of  one 
cent  per  bushel. 

2.  ^^Said  Morrissey  further  agrees  to  pay  interest  on  all 
sums  Wanzer  &  Co.  may  deposit  as  margins  on  transactions 
made  in  his  behalf,  and  said  Wanzer  &  Co.  shall  notify 
said  Morrissey  of  the  deposit  of  said  margins." 

The  substance  of  the  first  quotation  is  that  the  appellant 
would  sell  through  appellees  in  the  Chicago  market,  for 
future  delivery,  as  much  corn  as  appellant  purchased  with 
the  money  borrowed  of  the  appellees;  in  other  words,  it 
was  an  agreement  to  sell  grain  for  future  delivery.  The 
sale  of  grain  for  delivery  in  the  future  is  a  valid  contract. 
{Gregory  v.  Wendell^  39  Mich.,  337.)   "  If  a  party  has  prop- 
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ertj  under  his  oontrol,  he  has  a  right  to  sell  it  to  be  de- 
livered at  a  future  time.''  (JSanbom  v.  Benedict^  78  IlL, 
309.)  ^'A  purchase  of  grain  at  a  certain  prioe  per  bushel^ 
made  in  good  faith,  to  be  delivered  in  the  future,  is  not  an 
illegal  or  gambling  contract."  {Ptxley  v.  Boynton,  79  111., 
351;  Irwin  v.  WiUiar,  110  U.  S.,  499.)  "The  validity 
of  ^option'  contracts  depends  upon  the  mutual  intention 
of  the  parties.  If  it  is  not  the  intention  in  making  the 
contract  that  any  property  shall  be  delivered  or  paid  for, 
but  that  fictitious  sales  shall  be  settled  on  differences,  the 
contract  is  illegal ;  but  if  it  is  the  good  faith  intention  of 
the  seller  to  deliver,  or  the  buyer  to  pay,  and  the  option 
consists  merely  in  the  time  Of  the  delivery,  within  a  given 
time,  the  contract  is  valid  and  the  putting  up  of  margins 
to  cover  losses  which  may  accrue  from  fluctuations  of  the 
price  is  legitimate  and  proper."  {Union  National  Bank 
of  Chicago  v.  Carr,  15  Fed.  Rep.,  438,  cited  in  White- 
Mes  V.  Hunt,  97  Ind.,  191.)  '^A  bona  fde  oontract  for 
the  actual  sale  of  grain,  deliverable  within  a  specified  future 
month,  *  *  '^  is  not  a  gambling  contract."  (  While  v. 
Barber,  123  U.  S.,  392.)  "Contracts  for  future  delivery 
of  personal  property  which  the  vendor  does  not  own  or 
possess,  but  expects  to  obtain  by  purchase  or  otherwise, 
are  valid,  if  at  the  time  of  making  the  contract  an  actual 
transfer  of  the  property  is  contemplated  by  at  least  one  of 
the  parties  to  the  transaction."  {Bibb  v,  Allen,  149  U.  8., 
481.)  It  seems  settled  from  the  foregoing  authorities  that 
this  agreement  to  sell  grain  for  future  delivery  is  not,  on 
its  face,  a  gambling  contract 

The  substance  of  the  second  quotation  is  that  the  appel- 
lant agreed  to  pay  interest  on  all  sums  of  money  appellees 
might  advance  for  him  as  margins  on  transactions  in  his 
behalf.  What  transactions?  Gambling  transactions?  We 
do  not  think  such  is  a  fair  construction  of  the  language  of 
this  instrument.  Where  a  contract  is  capable  of  two 
constructions,  the  one  making  it  valid  and  the  other  void, 
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the  law  will  adopt  the  construction  that  upholds  the  con- 
tract. (Wharton,  Contracts,  sec.  337.)  To  say  that  this 
clause  shows  that  the  intention  of  the  parties  to  the  contract 
was  to  engage  in  gambling  transactions  in  grain  under  it 
would  be  a  forced  roiistruction  of  the  language.  "A  con- 
tract for  tlie  sale  of  grain  for  future  delivery  being  legal, 
it  logically  follows  that  the  agreement  of  the  appellant  to 
pay  interest  on  moneys  advanced  for  him  by  the  appellees 
to  protect  these  sales  against  the  fluctuations  of  the  mar- 
ket did  not  taint  the  contract  with  the  vice  of  gambling." 
{Oruman  v.  Smith,  81  N.  Y.,  25;  Gregory  v,  Wendell,  39 
Mich.,  337.)  In  Rudolf  v.  Winters,  7  Neb.,  125,  this 
court  said :  '^A  contract  to  operate  in  grain  options,  to  be 
adjusted  according  to  differences  in  the  market  value  thereof, 
is  a  contract  for  a  gambling  trausaction,  which  the  law 
will  not  tolerate."  We  adhere  to  that  decision.  (To  the 
sameeffect,  see  Embreyv,  Jemiaon,  131  U.  S.,  336;  Sprague 
V.  Warren,  2fe  Neb.,  326 ;  WaUe  v.  Wicker aham,  27  Id., 
457.)  But  the  contract  we  are  considering  does  not  come 
within  the  rule  laid  down  by  those  cases.  The  true  ques- 
tion here  is  from  the  terms  of  this  contract,  what  was  the 
intention  of  the  parties  thereto?  Was  their  intention  to 
buy  and  sell  grain  upon  the  market,  and  settle  the  differ- 
ences without  any  delivery  ?  If  so,  the  contract  was  a 
gambling  one,  and  void.  But  to  render  a  contract  invalid 
it  must  appear,  either  from  the  instrument  itself  or  from 
the  evidence  outside,  that  at  the  time  of  its  execution  the 
mutual  intent  of  the  parties  was  that  no  deliveries  of  grain 
should  be  made  under  it,  but  the  difference  in  the  price 
paid.  We  are  of  the  opinion  that  this  contract,  on  its  face, 
cannot  be  held  a  gambling  one.  But  appellant  insists 
that  if  this  agreement  cannot  be  construed  from  its  text  to 
be  a  gambling  contract,  such  facts  nevertheless  appear  of 
evidenc^.  We  cannot  quote  all  the  testimony  to  tliis  point. 
The  appellees  testified  that  they  had  no  intention  by  entering 
into  this  contract  to  speculate  or  gamble  in  the  price  of  grain. 
63 
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The  appellant  testified  as  follows : 

Q.  (By  the  court.)  What  do  you  mean  by  ''  selling  for 
future  delivery"? 

A.  I  will  explain  that  to  your  honor.  Vie  in  the  grain 
business  build  cribs  and  elevators  for  the  purpose  of  getting 
storage  out  of  our  graiu.  We  buy  the  grain  from  the 
farmer  in  November  and  December  and  January,  during 
the  winter  months,  when  there  are  good  storage  charges. 
The  winter  storage  is  generally  about  four  cents  from  De- 
cember until  May.  *  *  *  Now,  when  a  man  takes 
and  fills  a  crib  up  in  November  he  has  money  to  pay  for 
it — he  has  money  to  pay  for  it  in  the  bank,  and  he  doni 
ship  it  out  but  puts  it  in  the  crib,  and  fills  the  cribs  up; 
and  as  he  fills  the  crib  he  wires  a  commission  house  in 
Chicago:  ''Sell  5,000  bushels  March  delivery  against  my 
actual  corn  in  crib.'' 

Q.  Then  he  actually  intends  to  deliver  that  corn? 

A.  Yes,  sir. 

Q.  Is  that  a  gambling  contract? 

A.  That  is  not  a  gambling  contract  when  you  sell  com 
in  crib  for  future  delivery,  when  you  have  the  actual  com. 

Q.  Was  there  anything  of  that  kind  in  this  contract  be- 
tween you  and  Wanzer  &  Co.? 

A.  X  don't  think  there  was  any  gambling  any  different 
from  selling  against  the  corn  which  was  being  held  in  cribs. 

Q.  Anything  in  the  contract? 

A.  Not  on  my  part,  any  other  intention  than  that  I 
went  into  this  contract  for  to  get  the  storage  charges.  I  had 
money  enough  to  run  this  business.  The  object  was  to  put 
the  corn  in  store,  and  get  the  winter  storage  on  it;  "^  *  * 
that  was  the  inducement  for  going  into  that  contract. 

The  record  also  shows  that  the  appellant,  from  time  to 
time,  sold  Sot  future  delivery  as  much  grain  as  he  had  on 
baud,  and  when  the  time  arrived  to  make  delivery,  instead 
of  shipping  the  grain  he  had  in  the  cribs,  he  would  buy 
grain  on  the  market  to  fill  or  ofiset  the  sales  made,  and  re- 


Vol.  37]       SEPTEMBER  TERM,  1893.  787 


Morrlaey  ▼.  Bxoomal. 


sell  the  grain  on  hand  for  a  future  delivery.  These  trans- 
actiousy  or  rather  the  record  of  them,  would  make  it  falsely 
appear  that  the  appellant  sold  very  much  more  corn  than 
he  ever  paid  for  during  the  time  of  the  transactions ;  and 
it  is  this  feature  of  the  dealings  of  the  parties  that  appel- 
lant's counsel  claims  establishes  by  the  acts  of  the  parties 
to  the  contract  under  it  a  gambling  character.  But  we 
think  this  is  not  a  fair  deduction  from  the  evidence.  It 
shows  that  all  these  sales  and  purchases  of  appellant  on  the 
market  were  based  on  grain  he  had  on  hand,  and  that  this 
selling  and  buying  on  the  market  was  not  dealing  in  op- 
tions, not  betting  on  the  rise  and  fall  of  the  market,  but 
purchases  made  to  fill  sales  he  had  previously  made,  and 
thus  obviated  the  necessity  of  delivery  of  the  grain  he  had 
in  his  cribs  in  Nebraska. 

The  case  of  DougloB  v.  Smithy  74  la.,  468,  is  one  in 
which  the  fiicts  were  substantially  the  same  as  in  the  case 
at  bur,  and  that  court  said :  ''Where  country  grain  buyers 
had  a  large  quantity  of  corn  in  cribs,  and  they  made  sales 
from  time  to  time  through  Chicago  commission  merchants 
for  future  delivery  of  No.  2  corn,  but  fearing  that  their 
corn  would  not  grade  No.  2,  and  hoping  that  it  would  im- 
prove with  age,  they  bought  in  and  resold,  intending  to 
deliver  the  corn  to  cover  their  sales,  held,  that  the  transac- 
tions*were  not  illegal  so  as  to  defeat  their  brokers  in  the 
collections  of  margins  advanced  for  them." 

The  facts  in  this  case  bring  the  transactions  of  the  par- 
ties within  the  operation  of  the  decisions  of  the  case  last 
above  cited.  The  preponderance  of  the  testimony  estab- 
lishes the  fact  that  the  sales  made  by  the  appellant  were 
not  wagers  but  that  the  grain  was  to  be  actually  delivered 
at  the  time  agreed  upon.  The  decree  of  the  district  court 
is  right  and  the  same  is  in  all  things 

Affikmed. 


The  other  commissioners  concur. 
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John  Taylob  v.  State  of  Nebraska. 

FiLBD  OoTOBEB  4,  1893.     No.  4461. 

1.  Homioide :  Cokfjebbiohs:  Eyidsnok.    A  conf&adonk  reosiTablo 

in  eyidenoe,  only  after  proof  that  it  was  made  voliintazilj,  is 
restricted  to  an  acknowledgment  of  the  defendant's  gnilt,  and 
the  word  do6s  not  apply  to  a  statement  made  by  the  defendant 
of  fiusts  which  tend  to  establish  his  gnilt. 

2.  :   Facts  Disoovbbxd  by  Confessions:   Admissibility. 

Any  circnmstanoe  tending  to  establish  the  prisoner's  gnilt  may 
be  proved,  although  it  was  brought  to  light  by  an  admission  of 
the  prisoner,  inadmissible  of  itself  ss  having  been  obtained  l^ 
improper  influence. 

Ebrob  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Chapman,  J. 

E.  P.  HolmeB  and  Charles  E.  Magoon,  for  plaintiff  in 
error: 

It  was  error  to  overrule  the  motion  to  strike  out  the 
sheriff's  testimony.  The  confession  was  inadmissible.  (3 
Busseli,  Crimes  [9th  Am.  ed.],  367 ;  Kelly  v.  State,  72 
Ala.,  244;  Redd  v.  State^  69  Id.,  255  ;  Young  v.  Stale,  68 
Id.,  569  ;  OommonweaUh  v.  Knapp^  9  Pick.  [Mass.],  496; 
Queen  v,  Dohertyy  13  Cox  C.  C.  [Eng.],  23 ;  Reg.  v.  Bale, 
3 1  Id.  [Eng.],  686 ;  Reg.  v.  Warnngham,  2  Den:  C.  C. 
[Eng.],  447;  Shenington'a  Case,  2  Lew.  C.  C.  [Eng.], 
123;  Commonwealth  v.  Tuckemxan,  10  Gray  [Mass.],  173; 
CommonweaUh  v,  Curtis^  97  Mass.,  578 ;  Commonwealth  v, 
Taylor,  5  Cush.  [Mass.],  610;  Kennon  v.  State,  11  Tex. 
App.,  356;  Hoptv.  Utah,  110  U.  8.,  574.)  There  seems 
to  have  been  an  attempt  to  distinguish  a  difference  between 
the  alleged  confession  and  what  was  said  by  the  prisoner 
about  the  dispositron  of  the  gun.  No  difference,  however, 
does  exist,  for  the  conversation  is  one  and  the  same.  The 
sheriff  ought  not  to  have  been  allowed  to  testify  to  the  efforts 
made  by  the  prisoner,  under  his  direction,  to  find  the  gun, 
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because  the  gun  was  not  found.  Not  only  were  the  alleged 
aisclosures  made  under  the  influence  of  both  hope  and  fear, 
but  the  alleged  confession  was  found  to  have  been  false,  in 
that  the  gun  was  not  found.  The  confession  of  a  prisoner 
of  the  locality  of  stolen  property,  though  induced  by 
threats,  is  admissible  when  verified  by  finding  the  property 
where  he  locates  it;  and  all  he  says  in  conveying  the  in- 
formation which  is  directly  connected  with  or  explanatory 
of  the  discovery  is  also  admissible,  but  his  confession  that 
he  stole  it  is  not  admissible.  {Yates  v.  Slate,  47  Ark.,  172; 
Davis  V.  StaU,  8  Tex.  App.,  610 ;  StraU  v.  State,  43  Id.,  486 ; 
White  V.  State,  3  Heisk.  [Tenu.],  338 ;  «afe  v.  Qarvey,  28 
La.  An.,  926 ;  Laros  v.  GoramonwecUih,  84  Pa.  St.,  200.) 

Qeorge  H.  Hastings,  Attorney  General,  for  the  state : 

In  the  seventh  paragraph  of  the  motion  for  a  new  trial 
it  is  alleged  that  the  court  erred  in  allowing  admissions 
made  by  defendant,  but  what  admissions,  by  what  witness 
narrated,  what  the  subject*matter  was,  and  whether  mate- 
rial, relevant,  or  pertinent  to  the  issue,  the  trial  court  was 
wholly  uninformed,  and  the  attention  of  the  trial  judge 
was  Hot  challenged  to  any  particular  error  or  series  of  errors 
by  the  motion  for  a  new  trial.  The  statute,  as  well  as  the 
established  rules  of  practice,  requires  a  specific  designation 
of  the  particular  errors  relied  upon  to  be  made  in  a  motiou 
for  a  new  trial,  and  unless  this  requirement  is  observed,  no 
foundation  is  laid  for  a  review  of  questions  raised  and  de- 
cided on  the  trial  below.  {JtHdland  P.  R.  Co.  v.  MeOartney, 
1  Neb.,  398;  JUUls  v.  Miller,  2  Id.,  299 ;  HuU  v.  MiUer,  6 
Id.,  128 ;  Oropsey  r.  Wiggenhom,  3  Id.,  108 ;  Lynam  v. 
McMillan,  8  Id.,  136;  Republican  V.  R.  Co.  o.  Hayes,  13 
Id.,  491 ;  Uhl  v.  Robison,  8  Id.,  272 ;  Tomer  v.  Densmore, 
Id.,  384 ;  Lowrie  v.  France,  7  Id.,  191 ;  PhcBnix  Ins.  Co.  v. 
Readinger,  28  Id.,  687 ;  Rogers  v.  Rogers,  46  Ind.,  1 ; 
Tucker  v.  Call,  46  Id.,  31 ;  Musselman  v.  MusseliMin,  44 
Id.,  106 ;  Burdgev.  Lewis,  43  Id.,  349.) 
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John  Taylor  was  coDvicted  in  the  district  ooart  of  Lan- 
caster county  of  murder  in  the  second  degree,  and  sentenced 
to  imprisonment  in  the  penitentiary  for  life.  The  crime 
for  which  be  was  tried  and  convicted  was  the  shooting  on 
the  night  of  April  22,  1889,  of  one  Robert  Woods.  The 
murdered  man  was  at  the  time  at  home  in  his  bed.  The 
fatal  shot  was  probably  from  a  double  barreled  shot  gun, 
loaded  with  leaden  slugs  and  fired  through  a  window  in 
Woods'  house.  The  evidence  on  which  Taylor  was  con- 
victed was  circumstantial.  During  the  trial  the  state 
sought  to  prove  by  the  sheriff  a  confession  made  to  him 
by  Taylor  that  he  committed  the  murder.  The  court  ex- 
cluded the  jury  from  the  court  room  during  the  preliminary 
ezamination  of  the  sheriff  to  ascertain  wliether  the  alleged 
confession  was  made  under  such  circumstances  as  to  be 
competent  evidence  against  Taylor.  On  the  return  of  the 
jury  to  the  court  room,  and  in  their  presence,  the  trial 
judge  ruled  out  the  offer  of  the  state  as  to  Taylor's  con- 
fession and  in  so  doing  said :  ''  The  person  that  was  in  the 
cell  with  him  was  concerned  to  brvpg  that  about,  and  I 
have  concluded,  after  looking  the  authorities  up,  that  I 
will  exclude  the  admission.  I  think  it  infringes  on  the  rule 
in  this  one  respect :  The  inducement  that  was  offered  by  the 
party  in  view  of  the  peril  of  mob  that  was  hanging  oyer 
him  seems  to  have  been  the  inducement,  or  at  least,  so  &r 
as  the  evidence  shows,  was  the  inducement  for  him  to  make 
his  admission.  The  truth  of  the  matter,  if  admitted, 
would  be  altogether  left  to  the  jury,  and  I  am  inclined  to 
think,  from  the  view  of  the  authorities  laid  down  by  our 
supreme  court,  that  I  will  exclude  it.  Here  was  a  man 
put  into  the  cell  for  the  purpose  of  obtaining  from  him,  by 
persuasion, — there  is  no  evidence  here  that  there  was  any 
authority  given  him  to  promise  him  anything,  but  at  the 
same  time  he  did  volunteer  the  information  there  to  him  that 
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he  was  in  danger,  and  that  if  he  would  make  a. statement, 
he  would  protiBct  him,  and  that  the  sheriff  would.  It  must 
be  absolutely  voluntary.  That  seems  to  be  the  rule  laid 
down  by  the  authorities.  If  the  testimony  had  rested  upon 
the  officers, — if  the  testimony  rested  upon  them  alone, — 
I  would  unquestionably  have  admitted  it.  You  are  bound 
to  recognize  this  ftct, — that  the  person  placed  tliere  by  the 
officer  was  acting  by  his  authority  to  that  extent.  If  the 
representations  made  to  him  were  confined  simply  to  the 
question  where  this  gun  had  disappeared  to,  then  I  would 
have  admitted  it.  But  he  has  gone  beyond  that.  He  said 
that  the  admission,  or  confession,  or  whatever  it  was  that 
he  got,  was  upon  the  promise  that  he  would  grant  him  im- 
munity from  impending  mob  violence.^'  This  language 
of  the  court  is  here  assigned  as  prejudicial  error  by  Taylor. 
The  plaintiff  in  error  cannot  be  heard  now  to  allege  this, 
as  he  made  no  objection  and  noted  no  exception  to  the  lan- 
gbage  of  the  court  at  the  time. 

The  theory  of  the  state  at  the  trial  was  that  Taylor  shot 
Woods  with  a  double  barreled  shot  gun  procured  from  one 
•Curtis  for  the  purpose;  that  Woods'  wife,  Amanda,  and 
Ourtis  were  unduly  intimate;  that  they  had  procured  Tay- 
lor to  commit  the  murder.  The  evidence  shows  that  Cur- 
tis had  a  double  barreled  shot  gun ;  that  it  was  delivered 
to  Taylor  on  April  19,  on  an  order  from  Curtis;  that 
Taylor  borrowed  gunpowder  and  gun  caps  and  loaded  the 
^un  with  leaden  slugs,  which  he  had  been  seen  previously 
preparing  from  pistol  cartridges;  on  the  night,  and  at  the 
time  of  the  homicide.  Woods'  wife  and  two  elder  daughters 
were  away  from  home ;  during  the  evening  Taylor  camo 
into  the  house,  bringing  a  bottle  of  whiskey,  and  requested 
Woods  to  drink.  Soon  after  Taylor  left,  Woods  retired 
leaving  a  lamp  burning  in  his  bedroom,  and  soon  aft^er- 
ward  the  shot  was  fired  that  killed  Woods  in  his  bed. 
The  lead  slugs  found  in  the  body  and  bed  of  the  murdered 
man  were  very  similar  to  the  ones  Taylor  had  been  seen 
loading  the  shot  gun  with.     The  gun  was  not  found. 
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After  the  evidenoe  of  the  above  facts  had  go  le  to  the 
jury,  and  after  the  court  had  excluded  the  state's  offered 
evidenoe  of  the  confession  made  by  Taylor  to  the  sheriff, 
the  state  recalled  the  sheriff  and  examined  him  as  follows : 

Q.  I  believe  you  said  you  saw  the  defendant  on  the 
night  of  the  murder  of  Robert  Woods? 

A.  I  did« 

Q.  Where  did  you  first  see  him? 

A.  I  saw  him  at  his — where  he  was  living. 

Q.  Did  you  have  any  oonversation  with  him  about  the 
gun  that  night? 

A.  I  did. 

Q.  What  was  it? 

A.  I  asked  him  if  he  had  the  gun. 

Q.  What  did  he  say? 

A.  He  gave  me  the  answer,  he  said  he  didn't  have* 

Q.  He  said  he  didn't  have  ?  ^ 

A.  Yes,  sir. 

Q.  Did  you  make  any  effort  to  find  the  gun? 

A.  I  did. 

Q.  Supposed  to  have  been  used  on  this  occasion? 

A.  I  did;  I  did  make  an  effort 

Q.  What  effort  did  you  make  and  where  did  you  get  the 
information  that  induced  you  to  make  that  effort? 

A.  I  took  Taylor  with  me  to  look  for  the  gun. 

Q.  Where  did  you  go? 

A.  I  went  down  on  the  bottom  near  where  this  murder 
had  been  committed. 

Q.  Where  did  you  search? 

A.  I  searched  the  pond  of  water. 

Q.  Who  made  the  search? 

A.  The  defendant  made  most  of  the  search. 

Q.  How  did  you  come  to  go  there? 

A.  The  defendant  told  me  he  thought  he  could. 

Q.  How  did  the  defendant  come  to  go  with  you,  volun- 
tarily or  otherwise? 
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A.  Volunlarlly. 

Q.  Now,  state  what  he  said  about  it  on  this  occasion. 

A.  He  told  me  he  thought  he  could  find  the  gun  if  I 
would  take  him  to  where  he  would  search  for  it. 

Q.  Where  did  he  say  he  last  saw  the  gun  on  this  occa- 
sion? 

A.  He  told  me  he  delivered  the  gun  to  Mr.  Curtis  at 
Curtis'  gate. 

Q.  When? 

A.  The  evening  of  the  murder — the  night  of  the  mur- 
der. 

Q.  Before  or  after? 

A.  After. 

Q.  Was  there  anything  said  at  that  time  as  to  where  he 
last  saw  the  gun,  and  if  so,  state  what  it  was? 

A.  He  told  me  he  delivered  the  gun  to  Curtis  at  Curtis^ 
gate  the  night  of  the  22d. 

Q.  Where  did  he  last  see  it — what  if  anything  was  done 
with  it,  if  he  seen  it? 

A.  I  asked  him  what  Curtis  did  with  the  gun  and  he 
said  he  started  east — that  is  east  from  his  gate. 

Q.  In  what  direction  was  it  you  made  the  search? 

A.  East  of  there  in  a  pond  of  water. 

Q.  How  many  searches  did  you  make  for  the  gun  at  that 
place? 

A.  I  made  two  searches. 

Q.  With  this  defendant? 

A.  Two  searches  with  him. 

Q.  How  far  apart  were  these  two  efforts  made? 

A.  I  think  it  was  two  different  days;  that  is  my  recol- 
lection. 

Q.  If  anything  was  said  at  this  second  search  by  this 
defendant  to  you  with  reference  to  this  matter  that  yoa 
have  not  stated,  state  it  now ;  anything  additional  in  refer- 
^ce  to  this  gun  or  matter  in  the  second  effort  to  find  it. 

A.  It  was  simply  a  repetition  of  the  first  conversation. 
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We  did  not  succeed  in  finding  the  gun  in  the  first  search, 
and  he  said  perhaps  that  he  didn't  hide  it  in  the  pond  and 
that  we  might  find  it  about  the  premises — that  is,  Curtis' 
premises,  and  we  searched  through  the  lot  to  an  old  shed 
and  bam  that  he  had  and  in  his  house  and  through  his 
house  and  in  the  house  adjoining  the  lot.  He  had  two 
houses,  one  on  the  next  lot,  and  we  searched  that 

Q.  The  defendant  was  with  you  helping  you  make  this 
search  ? 

A.  Yes,  sir. 

Q.  Did  you  ever  hear  the  defendant  make  any  state- 
ment in  reference  to  this  matter  in  the  presence  of  Curtis 
with  refereuce  to  this  gun — what  was  done  with  it  ? 

A.  He  did  make  a  statement, 

Q.  Tell  me  what  he  said. 

A.  He  told  him,  Curtis,  in  my  presence,  that  he  deliv- 
ered the  gun  to  him  at  his  gate  after  he  had  done  the  job; 
that  he  started  out  and  said  to  him, ''  You  started  east  with 
the  gun  from  your  gate/' 

Q.  When  was  this? 

A.  To  the  best  of  my  recollection,  it  was  the  evening  of 
the  murder ;  that  was  the  evening  of  the  22d. 

This  evidence,  condensed,  amounts  to  this:  That  the 
sheriff  testified  that  the  prisoner  told  him  that  he  thought 
he  could  find  the  gun  if  the  sheriff  would  take  him  to 
where  he,  the  prisoner,  would  search  for  it;  that  he,  the 
prisoner,  had  delivered  the  gun  to  Curtis  at  his  gate  the 
evening  the  murder  was  committed  and  after  its  commis- 
sion ;  and  that  the  prisoner  said  to  Curtis,  in  the  presence 
of  the  sheriff,  that  he,  the  prisoner,  had  delivered  the  gun 
to  him,  Curtis,  at  his  gate  after  he  had  done  the  job  (that 
he  started  out  to  do),  and  the  prisoner  further  said  to  Cur- 
tis at  this  time,  ''You  started  east  with  the  gun  from  your 
gate/' 

The  cross-examination  of  this  witness,  so  far  as  the  same  i 

is  material,  was  as  follows : 
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Q.  The  defendant  was  under  arrest  at  the  time  you  have 
been  narrating? 

A.  YeSf  sir. 

Q.  He  was  in  your  custody? 

A.  He  was. 

Q.  Ton  were  making  all  possible  efforts  and  using  all 
possible  means  to  find  out  where  the  gun  was? 

A.  I  think  I  was. 

Q.  You  had  been  telling  the  defendant  had  you  not — 
bad  you  not  been  holding  out  some  hope  to  the  defendant 
if  he  would  find  this  gun? 

A.  I  think  I  hftd. 

Q.  Is  it  not  a  fact  that  you  had  been  telling  the  defend- 
ant that  if  he  would  tell  you  all  about  this,  and  if  he  would 
help  you  find  this  gun,  his  life  would  be  saved  ? 

A.  Shall  I  repeat  just  what  I  told  him,  judge? 

By  the  court :  Yes. 

A  I  told  him  I  thought  if  he  had  committed  this 
murder  and  made  a  clean  breast  of  it,  and  if  there  were  oth- 
en  implicated,  and  if  he  would  tell  all  about  it  and  all  he 
knew^about  it,  that  I  did  not  think  he  would  be  hung; 
that  I  did  not  think  he  would  get  more  than  just  a  sentence 
to  the  penitentiary  for  life. 

Q.  You  told  him  you  would  stand  by  him  ? 

A.  Yes,  sir;  I  said  I  would  be  his  friend  and  do  all  I 
could  for  him. 

Q.  Didn't  you  say  you  would  see  he  would  not  be 
hung? 

A.  I  said  I  would  see  his  friends  and  that  I  did  not 
think  he  would  be  hung. 

Q.  You  gave  him  to  understand  that  he  would  not  be 
bung? 

A.  I  told  him  in  those  words. 

Q.  After  that  he  volunteered  to  go  with  you  and  help 
find  the  gun,  didn't  he? 

A.  Yes,  sir. 
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The  Bubetanoe  of  this  crosB-examination  is  that  while  the 
sheriff  had  the  prisoner  under  arrest,  he  said  to  him  that  if 
he  would  confess  the  murder,  tell  all  he  knew  about  it, 
he  did  not  think  the  prisoner  would  be  hung,  and  would 
not  be  punished  more  than  by  being  sent  to  the  peniten- 
tiary for  life;  that  he  would  be  his  friend  and  do  all  he 
oould  for  him. 

At  the  close  of  this  cross-examination  the  prisoner's 
counsel  moved  the  court  to  exclude  from  the  jury  the  testi- 
mony of  the  sheriff  as  detailed  above,  and  the  refusal  to  do 
so  is  one  of  the  errors  assigned  here  now. 

Was  this  evidence  admissible?  It  is  claimed  by  the 
plaintiff  in  error  that  this  testimony,  in  effect,  was  putting 
in  evidence  to  the  jury  Taylor's  confession  that  he  had  com- 
mitted the  murtler ;  but  it  will  be  ol)served  that  the  state- 
ments made  by  Taylor  to  the  sheriff  were  not  confessions 
that  he  had  committed  the  murder. 

^'A  confession  in  criminal  law  is  the  voluntary  declara- 
tion made  by  the  person  who  has  committed  the  crime,  to 
another,  of  the  agency  or  participation  he  had  in  the  same. 
The  word  'confession'  is  not  the  mere  equivalent  oT  the 
word  *  statement,'  or  'declaration.'"  {People  v.  Strong j  30 
Cal.,  151.) 

''A  confession  receivable  in  evidence,  only  after  proof 
that  it  was  made  voluntarily,  is  restricted  to  an  acknowledg- 
ment of  the  defendant's  guilt ;  and  the  word  does  not  ap- 
ply to  a  statement,  made  by  the  defendant,  of  facts  which 
tend  to  establish  his  guilt."  {People  v.  Parton,  49  Cal., 
632.) 

''Any  circumstance  tending  to  establish  the  prisoner's 
guilt  may  be  proved,  although  it  was  brought  to  light  by 
an  admission  of  the  prisoner,  inadmissible  of  itself  as  hav- 
ing been  obtained  by  improper  influence."  {WcUrcUh  v. 
State,  8  Neb.,  80.) 

The  admissions  and  statements  made  by  Taylor  to  the 
sheriff,  as  testified  to  by  him,  come  squarely  within  the 
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doctrine  laid  down  in  the  cases  above  cited.  They  were 
not  confessions  of  Taylor's  guilt,  but  circumstances  which 
tended  to  prove  his  guilt,  but  were  not,  for  that  reason  in- 
admissible. It  is  true  that  in  the  statement  made  by  Tay- 
lor to  Curtis  the  prisoner  voluntarily  admitted  the  killing 
of  Woods  with  the  gun ;  but  this  confession,  if  it  should 
be  called  that,  was  not  made  to  the  sheriff.  It  was  not 
made  to  any  one  in  authority,  nor  any  one  who  had  any 
control  over  the  prisoner,  so  far  as  this  record  discloses,  and 
fleems  to  have  been  made  voluntarily.  The  exceptions 
must  be  overruled.     The  judgment  of  the  district  court  is 

Affibmed. 

The  other  commissioners  concur. 
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Mortgages;  Fobeclosubb:  False  Representations:  Defense; 
Pleading.  To  maintain  an  action  for  damages  for  &lae  repre- 
■entation,  the  plaintiff  mast  allege  and  prove  (1)  what  repre- 
sentation was  made;  (2)  that  it  was  false;  (3)  that  plaintiff 
believed  the  representation  to  be  tme,  (4)  relied  on  and  acted 
upon  iti  (6)  and  was  thereby  injured. 

Appeal  from  the  district  court  of  I^caster  county. 
Heard  below  before  Hall,  J. 

MargueUj  Deweeae  &  HaU  and  A»  O.  Chreenlee,  for  ap- 
pellant. 

Webder^  Rose  &  Fiaherdicky  oofnJtrcu 
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Bagak,  C, 

One  Stetson  conveyed  two  lots  In  Lincoln,  Nebraska,  io 
one  Biggs,  in  exchange  for  a  stock  of  drugs.  One  of  the 
lots  conveyed*  was  incumbered  by  a  mortgage  of  $700,  pre* 
viously  executed  by  Stetson  to  other  parties,  which  mort- 
gage Riggs  assumed.  *  On  the  maturity  of  the  mortgage 
Stetson  advanced  the  money,  took  an  assignment  of  it,  and 
brought  this  suit  to  foreclose  it  Biggs  filed  an  answer, 
the  substance  of  which  is  as  follows:  ^^And  for  further  an- 
swer this  defendant  says  that  said  described  real  estate  was 
conveyed  to  the  defendant  by  the  plaintiff  in  a  transaction 
of  barter  and  exchange,  as  part  of  the  consideration  for 
the  purchase  of  a  stock  of  drugs  and  merchandise,  and  to 
induce  the  defendant  James  Eilward  Riggs  to  receive  the 
deed  for  and  accept  said  real  estate  for  exchange  of  said 
merchandise  received  by  the  plaintiff,  the  plaintiff  repre- 
sented  to  the  defendant  that  one  of  the  pieces  of  real  estate 
so  deeded  and  pledged  in  the  mortgage  was  the  corner  lot 
immediately  back  of  the  residence  of  J.  J.  Kelly,  and  said 
real  estate,  if  it  had  been  located  as  described,  and  as  the 
same  was  in  fact  pointed  out  to  this  defendant  by  the  plaint- 
iff would  have. been  described  as  lot  one  (1),  block  six  {6\ 
in  Houtz'  addition  to  the  city  of  Lincoln;  and  seeing  said 
ground  as  pointed  out  and  described  to  this  defendant,  de- 
fendant was  willing  to  accept  the  same  in  trade  and  barter 
on  said  stock  of  merchandise,  and  agreed  so  to  do;  but  the 
plaintiff  conveyed  other  and  different  real  estate  to  this  de- 
fendant, which  was  of  much  less  value,  being  worth  $500 
less  than  the  real  estate  pointed  out,  or  the  said  lot  had  it 
been  located  as  described  and  represented,"  and  prayed 
that  (500  of  damages  might  be  set  off  against  the  amount 
due  Stetson  on  the  mortgage.  Stetson  replied  to  this  an- 
swer by  a  general  denial.  The  court,  by  its  decree,  allowed 
Riggs  the  set-off  of  $500  as  claimed,  and  Stetson  appeals^ 

The   appellant  makes  the  points   that  the  answer  of 


I 
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Riggs  does  not  state  facts  sufiScient  to  ooDstitute  a  defense, 
and  that  the  finding  and  decree  are  unsupported  by  the 
evidence.  We  agree  with  the  appellant  in  the  above  con- 
tentions. The  defense  of  Riggs  was,  in  effect,  an  action 
against  Stetson  for  damages  for  false  representation  made 
bj  the  latter.  This  answer,  then,  to  be  good,  must  allege 
with  reasonable  certainty  (a)  that  Stetson  made  some  rep- 
resentation to  Riggs,  meaning  he  should  act  on  it;  (ft) 
that  the  representation  made  was  false;  (o)  that  Riggs  be- 
lieved such  representation  to  be  true,  relied  and  acted  upon 
it,  and  was  thereby  damaged.  {Byard  o.  Hohnea,  34  N.  J. 
Law,  296,  and  cases  there  cited.) 

The  answer  of  Riggs  contains  no  all^ation  that  he  be- 
lieved or  relied  upon,  or  acted  upon,  the  alleged  &lse  rep- 
resentation of  Stetson,  nor  can  these  conclusions  be  deduced 
from  a  reasonably  liberal  construction  of  the  answer.  It 
did  not  state  a  cause  of  action  against  Stetson  (here  a  de- 
fense to  his  action),  and  the  objection  of  the  appellant  to 
the  introduction  of  any  evidence  under  it  should  have  been 
sustained.  An  examination  of  all  the  evidence  discloses 
no  statement  by  any  one  that  Riggs  believed  or  relied  on, 
or  acted  upon,  the  false  representation  of  Stetson,  nor  is 
there  in  the  repord  any  evidence  from  which  such  conclu- 
sions can  be  inferred.  The  decree  is,  then,  unsupported  by 
the  evidence. 

In  Taylor  v.  Quest,  68  N.  Y.,  262,  the  rule  is  thus  an- 
nounced: ''It  is  incumbent  upon  a  party  seeking  to  re- 
cover in  an  action  for  deceit,  founded  upon  false  representa- 
tions, to  show  that  he  was  influenced  by  them  to  his  damage.^' 

In  White  v.  Smith,  39  Kan.,  752,  the  rule  is  thus  an- 
nounced: ''To  sustain  a  judgment  for  damages  for  fraud 
and  deceit  in  the  sale  of  a  newspaper,  upon  the  ground  that 
its  subscription  list  was  not  as  large  as  represented,  it  must 
be  alleged  and  also  shown,  that  the  purchaser  relied  on  the 
representation  of  the  number  of  paying  subscribers  as  an 
inducement  to  the  purchase.'^ 
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In  Humphrey  v.  Merriam,  32  Mian.,  197^  it  is  said :  ^'It 
is  also  necessary  for  the  plaintiff  in  such  an  action  (damages 
for  false  representations)  to  prove  that  he  believed  and  re- 
lied on  the  false  representations  in  order  to  entitle  him  to 
recover." 

In  Cldrk  V.  Tennamt,  6  Neb.,  549,  this  court  smd:  '^In 
order  to  avoid  a  sale  on  the  ground  of  fraudulent  represen- 
tations, they  must  be  of  a  matter  material  to  the  contract, 
and  by  which  the  purchaser  was  misled  or  deceived,  and 
but  for  which  the  contract  would  not  have  been  made." 

And  again  in  Bunge  v.  Brown,  23  Neb.,  817,  the  role  is 
thus  announced:  ''In  order  to  maintain  an  action  for  de- 
ceit, it  is  not  only  necessary  to  establish  the  telling  of  an 
nntruth,  knowing  it  to  be  such,  but  it  is  equally  necessary 
that  it  be  shown  that  the  plaintiff  had  a  right  to  rely,  and 
did  rely,  upon  the  representations  made,  and  that  he  altered 
his  condition  in  consequence  thereof,  and  suffered  damages 
thereby." 

These  authorities  are  decisive  of  the  case  at  bar.  The 
decree  appealed  from  must  be  reversed  and  the  cause  re- 
manded, and  it  is  so  ordered. 

BeVEBSED  AKD  aSHANDEDi.* 

The  other  commissioners  concur. 


KILPATRICK-KOCH   DrY  GtOODS  COMPANY  V.  WiLIilAll 

8.  McPheely. 

FiLBD  October  4,  1893.    No.  6113. 

1.  Fraudulent  Conveyances:  Psbfbbbbd  CBEDnoBS:  Qubb- 
TIONS  OF  Fact.     A  debtor  in  failing  oircnmstanoeB  has  a  right 

*  Upon  application  for  rehearing,  the  order  to  remand  was  modiiled 
a  ^u  Ro  as  to  direct  the  district  oonrt  to  permit  defendant  to  file  an 

57   4A^  setting  up  a  breach  of  contract 
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to  secare  or  pay  in  fall  a  portion  of  his  creditors,  to  the  exclnsion 
of  the  others;  and  whether  in  so  doinsc  he  was  actoaied  with  a 
fraud alent  purpose,  is  a  question  of  fact  and  not  of  law. 

S.  Attachment:  Debts  Fbaudulsntly Contaacted:  Evidence. 
Where  a  plaintiff  in  attachment  claims  the  debt  for  which  he 
snes  was  fraud  alentlj  contracted,  and,  to  sustain  such  claim, 
offers  in  evidence  a  statement  made  by  the  debtor  to  his  banker, 
and  by  the  latter  oommnnicated  to  plaintiff,  to  render  such 
communication  admissible  it  must  be  identical  with  the  state- 
ment made,  or  the  substance  of  it,  and  not  the  banker's  conclu- 
sion deduced  therefrom. 

Error  from  the  district  court  of  Dawes  countj.    Tried 
below  before  Kinkaid,  J. 

The  facts  are  stated  in  the  opinion. 

Albert  W.  Orites^  for  plaintiff  in  error: 

The  evidence  shows  that  defendant  bad  parted  with  the 
legal  title  to  the  attached  property^  as  well  as  with  the  pos- 
session of  the  same.  He  therefore  had  no  such  interest 
therein  as  would  support  a  motion  to  dissolve.  {Chandler 
V.  Noah,  6  Mich.,  409;  Price  v.  Reed,  20  Id.,  72;  MUoh- 
ell  V.  Skinner,  17  Kan.,  563;  Zook  v,  Blough,  42  Mich., 
487 ;  Mendes  v.  FreiUrs,  16  Nev.,  388.)  Plaintiff  was  en- 
titled to  rely  on  the  reprec^entations  made  by  defendant  to 
the  First  National  Bank  of  Chadron^  and  communicated 
to  it  as  to  his  indebtedness,  and  such  statements,  if  relied 
upon  and  untrue,  form  the  ground  of  attachment  that  the 
debt  was  fraudulently  contracted.  A  representation  a 
business  man  makes  to  a  bank  relating  to  his  business  or 
pecuniary  responsibility  is  among  those  expected  to  be  com- 
municated to  others  for  them  to  act  upon.  (Stevens  v,  Imd* 
lum,  48  N.  W.  Rep.  [Minn.],  771.)  Statements  made  to  a 
oommeraal  agency  are  of  the  same  character,  although 
plaintiff  had  no  personal  knowledge  of  what  such  state- 
ments consisted.  (Ories  v.  Blackman,  30  Mo.  App.,  2.) 
The  mortgages  must  be  deemed  fraudulent  in  law  as  to 
other  creditors^  as  they  cover  property  in  value  greatly  in 
64 
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excess  of  the  indebtedness  represented  by  the  mortgages. 
{Bonns  v.  Carter,  22  Neb.,  517;  Russell  v.  LaUy  30  Id.^ 
806;  Broum  v.  Work,  Id.,  800;  Morse  v.  SUinrod,  29  Id., 
108;  Thampstm  v.  Bichardsan,  33  Id.,  714;  Smith  v^ 
Bayer,  29  Id.,  76.) 

Alfred  Bartmo,  R.  St.  Clair,  and  J.  Z.  MePhedy,  oonJbra: 

Where  the  purchaser  intends  to  pay,  and  has  reasonable 
expectations  of  being  able  to  do  so,  the  contract  is  not 
fraudulent,  although  the  purchaser  knows  himself  to  be 
insolvent,  and  does  not  disclose  it  to  the  vendor,  who  ifr 
ignorant  of  the  fact.  {TalooU  v.  Henderson,  31  O.  St,  162; 
Kelsey  r.  Harrison,  29  Kan.,  143;  Van  Dyck  v,  MeQuade, 
86  N.  Y.,  44;  Nicliolas  v.  Pinner,  18  Id.,  295;  Nichdaii 
V.  Michael,  23  Id.,  264;  Henneqain  v.  Naylor,  24  Id.,  139; 
Morris  v.  TalooU,  96  Id.,  100;  Peru  Plow  &  Wheel  Co.  v. 
Benedict,  24  Neb.,  i345.) 

Ragan,  C. 

The  plaintiff  in  error  attached  a  stock  of  goods  belong* 
ing  to  the  defendant  in  error.  The  district  court  of  Dawes 
county  discliai^ed  the  attachment  and  the  plaintiff  in  error 
brings  the  case  here  and  asks  the  reversal  of  this  order  of 
the  district  court.  The  grounds  of  attachment  alleged  in 
the  affidavit  are:  First,  that  said  defendant  has  assigned 
and  dis[)osed  of  his  property  with  intent  to  defraud  his 
creditors;  second,  that  the  defendant  fraudulently  contracted 
the  debt. 

As  to  the  first  ground  of  attachment,  the  evidence  in 
the  record  not  only  does  not  show,  or  tend  to  show,  that  the 
defendant  in  error  had  disposed  of  his  property,  or  any  of 
it,  with  intent  to  defraud  his  creditors,  or  any  of  them,  but 
the  evidence  affirmatively  shows  that  the  disposition  made 
by  the  defendant  in  error  of  his  property  was  for  the  pur- 
pose of  securing  his  creditors.  It  appears  from  the  evi- 
dence that  the  defendant  in  error  owned  a  stock  of  mer^^ 
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chandise  in  Chadron  and  on  the  20th  day  of  February, 
1891,  the  stock  was  worth  $6,425.41,.  the  book  accounts 
$600,  or  a  total  of  $69926.41,  exclusive  of  some  store  fixt- 
ures, the  value  of  which  is  not  shown.  On  that  day  the 
defendant  in  error  executed  a  chattel  mortgage  on  this  stock 
of  merchandise,  book  accounts,  and  fixtures,  as  follows : 
First  mortgage,  12,600;  second  mortgage,  $876;  third 
mortgage,  $1,629.39,  and  delivered  possession  of  the  mort- 
gaged property  to  the  mortgagees.  The  second  mortgage 
was,  by  ^ts  terms,  made  subject  to  the  first ;  and  the  third 
subject  to  the  first  and  second.  These  mortgages,  as  the 
evidence  shows,  were  all  made  and  accepted  in  good  faith 
without  intent  on  the  part  of  any  one  to  defraud,  and  were 
made  to  secure  honest  debts  owing  by  the  defendant  in  error 
to  the  mortgagees. 

The  contention  of  the  plaintiff  in  error  seems  to  be  that 
as  the  value  of  the  property  mortgaged  was  $6,926.41,  and 
the  debt  secured  by  the  first  mortgage  was  only  $2,600, 
the  security  was  so  greatly  in  excess  of  the  amount  of  the 
first  mortgage  debt  as  to  render  the  mortgage  fraudulent  in 
law,  whatever  that  may  mean.  But  these  mortgages  were 
all  made  and  filed  on  the  same  day  and  within  a  few  min- 
utes of  each  other ;  in  other  words,  they  were  one  transac- 
tion. We  are  not  prepared  to  say  that  a  mortgage  would 
be  fraudulent  solely  because  the  value  of  the  property 
mortgaged  was  two,  or  even  three,  times  greater  than  the 
debt.  Whether  it  would  be,  would  be  a  question  of  fact 
for  a  jury  or  trial  court,  and  not  a  question  of  law.  A 
debtor  has  a  right  to  prefer  his  creditors;  to  pay  part  in 
full  to  the  exclusion  of  others;  and  he  has  a  right  to  se- 
cure the  debts  of  a  part  of  his  creditors  to  the  exclusion  of 
the  others;  and  this  is  true  whether  he  be  insolvent  or  in 
failing  circumstances,  or  not.  All  that  the  law  requires  of 
him  is  that  he  should  act  honestly;  that  his  disposition  of 
his  property  should  not  be  made  for  the  fraudulent  purpose 
of  hindering,  delaying  or  defrauding  his  creditors,  and 
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whether  an  act  of  a  debtor  in  the  disposition  of  his  prop- 
erty was  fraudulent,  is  always  a  question  of  fact,  and  not  a 
question  of  law.  Section  20^  chapter  32,  Compiled  Stat- 
utes, provides :  '^The  question  of  fraudulent  intent  *  *  * 
shall  be  deemed  a  question  of  fact  and  not  of  law."  The 
rule  of  construction  invoked  here  by  the  plaintiff  in  error 
should  not  be  applied.  The  court  evidently  considered  the 
giving  of  the  three  mortgages  as  one  transaction^  and.  this 
was  correct. 

We  now  turn  our  attention  to  the  second  ground  of  attach- 
ment, viz.^  that  the  defendant  in  error  fraudulently  contracted 
the  debt  It  appears  from  the  evidence  that  one  Mead,  a 
traveling  salesman  of  the  plaintiff  in  error,  sold  the  goods 
to  the  defendant  in  error  for  which  this  attachment  suit 
was  brought.  Mead  made  inquiries  of  the  cashier  of  a 
bank  in  Chadron  as  to  the  financial  standing  of  the  defend- 
ant in  error,  and  was  informed,  so  he  says,  that  the  defend- 
ant in  error  was  ^'all  right"  He  communicated  by  letter 
this  information  to  the  plaintiff  in  error.  The  evidence 
also  shows  that  the  plaintiff  in  error,  'Mn  selling  said  goods 
and  in  granting  to  said  defendant  such  credits,  fully  believed 
in  and  relied  upon  the  statement  in  said  letter  (Mead^s)  con- 
tained, to  the  effect  that '  Mr.  Miller,  the  cashier  of  the  First 
National  Bank  told  me  (Mead)  he  (defendant  in  error)  was 
all  right,'  and  said  statement  was  the  consideration  and 
basis  upon  which  said  goods  were  sold  and  delivered  and 
said  credit  extended  to  said  defendant"  It  seems  that  the 
bank  cashier  acquired  his  knowledge  of  the  defendant  in 
error's  financial  condition  from  a  statement  made  by  the  de- 
fendant in  error  to  the  president  of  the  First  National  Bank 
on  September  24,  1890.  The  president  of  the  bank  swears 
that  at  this  time  defendant  in  error  made  a  statement  to  him 
of  his  indebtedness,  and  that  some  of  the  debts  secured  by  the 
mortgages  given  were  not  included  in  the  statement  of  the 
debts  mentioned  by  the  defendant  in  error,  though  it  now 
appears  that  such  debts  were  then  in  existence.     Defend- 
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ant  in  error  does  not  deny  making  the  statement  to  the 
bank  president,  but  swears  the  statement  of  the  indebted- 
ness made  by  him  had  reference  only  to  the  financial  con- 
dition of  the  copartnership  of  McPheely  &  Co, — the  de- 
defendant  in  error  had  previously  been  doing  business  m 
the  same  place  with  another  gentleman  under  the  copart- 
nership name  of  McPheely  &  Co., — and  that  the  bank  at 
that  time  held  a  note  of  that  firm. 

Counsel  for  plaintiff  in  error  says:  ^'Plaintiff  was  en- 
titled to  rely  on  the  representation  made  by  the  defendant 
to  the  First  National  Bank  of  Chadron,  and  communicated 
to  it  as  to  his  indebtedness,  and  such  statement,  if  reliied 
upon  and  untrue,  forms  a  ground  of  attachment,  viz., 
that  he  fraudulently  contracted  the  debt."  Counsel  cites 
Stevens  v.  Ludlum,  48  N.  W.  Rep.  (Minn.),  771,  as  au- 
thority for  his  contention.  In  that  case  it  is  said  :  ''One 
making  representations  relating  to  his  business  to  a  com- 
mercial agency  may  be  estopped  as  to  its  patrons  to  whom 
it  communicates  such  representations.'^  This  case  is  not  in 
point  here.  The  bank  at  Chadron  was  not  a  commercial 
agency,  nor  does  it  appear  from  the  record  that  the  plaint- 
iff in  error  was  a  patron  of  the  bank.  There  is  no  evi- 
dence that  the  representations  made  by  the  defendant  in 
error  to  the  president  of  the  bank  were  intended  or  ex- 
pected by  the  defendant  in  error  to  be  communicated  to  the 
plaintiff  in  error,  or  any  one  else.  Besides,  the  prepon- 
derance of  the  evidence  is  that  the  statements  made  by  the 
defendant  in  error  to  the  bank  president  had  reference 
solely  to  the  debts  of  the  old  firm  of  McPheely  &  Co. 
Again,  it  does  not  appear  that  the  precise  statement  made 
by  the  defendant  in  error  to  the  bank  president,  nor  the 
substance  of  it,  was  ever  communicated  to  the  plaintiff  in 
error.  The  most  that  can  be  said  is  that  the  cashier  of  the 
bank,  knowing  what  statement  had  been  made,  deduced 
from  it  the  conclusion  that  the  defendant  in  error  was  ''all 
right,''  and  communicated  this  information  to  the  plaint* 
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iff  in  error.  This  is  not  enough  in  such  cases  as  this.  If 
the  plaintiff  in  error  claims  to  have  relied  on  a  statement 
made  by  the  defendant  in  error  to  the  president  of  the 
bank^  and  by  him  communicated  to  it,  it  must  show  that 
the  identical  statement  made  was  communicated  to  it.  It 
must  have  had  before  it  the  facts;  not  a  conclusion  drawn 
from  them  by  its  informant.  All  that  has  been  said  above 
applies  also  to  a  statement  alleged  to  have  been  made  by 
the  defendant  in  error  to  J.  V.  Farwell  &  Co.  It  remains 
to  be  said  of  the  latter  statement^  however,  that  there  was 
no  competent  evidence  before  the  court  concerning  it.  The 
alleged  copy  of  the  statement  attached  to  the  affidavit  was 
not  competent  evidence.  Besides,  this  copy  showed  on  its 
face  that  the  statement  had  reference  to  the  indebtedness 
of  McPheely  &  Co.  It  should  not  have  been  considered 
by  the  court,  and  probably  was  not 

There  is  in  the  record  some  evidence  which  tends  to 
show  that  the  defendant  in  error  fraudulently  contracted 
the  debt  sued,  but  the  evidence  is  very  weak  and  contra- 
dicted at  every  point.  The  trial  judge  decided  rightly  that 
the  evidence  failed  to  support  the  charge  that  the  debt  was 
fraudulently  contracted. 

The  plaintiff  in  error  makes  the  point  that  the  mort- 
gagees held  the  l^al  title  to  the  property  and  the  |ioese$8ion 
of  the  same,  and,  therefore,  the  defendant  in  error  is  not  in 
a  position  to  move  to  discharge  the  attadiment  It  would 
seem  that  the  legal  title  to  chattels  mortgaged  remains  in 
the  mortgagor  until  divested  by  a  foreclosure  of  the  mort- 
gage and  sale  of  the  property.  However,  it  is  not  neces- 
sary to  determine  that  question  now,  and  we  do  not  decide 
it.  Counsel's  point  was  before  this  court  in  Orimea  v. 
Farringtony  19  Neb.,  45,  and  ther&  decided  adversely  to 
his  contention,  the  court  saying :  ^^A  mortgagor  of  per- 
sonal property,  upon  which  an  attachment  issued  against 
him  has  l)een  levied,  has  the  right,  under  the  provisions 
of  section  235  of  the  Civil   Code,  to   resist   the  attach- 
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ment  by  a  motion  to  discharge  the  same,  upoa  the  ground 
that  the  allegations  of  fraud^  upon  which  the  order  of 
attachment  was  procured,  are  untrue.''  There  is  no  error 
in  the  judgment  of  the  district  court,  and  the  same  is  in  all 
things 

Affirmed. 


The  other  commissioners  concur. 


Otto  Baumann,  Guabdiak,  v.  Thomas  M.  Fbanse, 
APPELijkNT,  Impleaded  with  Joseph  Pimpeb  et 

AL.,  APPELIiEBS. 

FiLBD  OcTOBBS  4, 1883.    No.  4966. 

1.  Homesteads:  Exboution  Balbs:  Titlk  Undbb  Shbbiff's 
Dbbd.  a  aale  of  a  debtor's  homestead,  at  the  time  actoally 
occupied  by  himself  and  fiimil  j  as  such,  by  a  sheriff  on  an  ordi- 
nary execution,  will  not  divest  the  debtor  of  his  title  to  the 
homestead;  nor  will  the  sheriff's  deed,  made  in  parsnance  of 
snch  sale  and  a  oonfirmation  thereof,  conToy  any  title  to  the 
purchaser  of  snch  homestead  at  each  sale. 

'Sl :  : :  BoNA  FiDB  PuBCHABBBS.   The  pnrohaser 

of  title  to  real  estate,  derived  thron^h  a  sheriff's  sale  thereof  on 
ordinary  execution,  with  actual  knowledge  that  the  same  was  at 
the  time  of  sale  the  homestead  of  the  execution  debtor,  and  act- 
ually occupied  by  himself  and  family  as  such,  is  not  an  innocent 
purchaser. 

Appeal  from  the  district  court  of  Cuming  county. 
Heard  below  before  NobbiSi  J. 

T.  M.  Franse^  pro  ae. 

Fa/nnie  (yiAnUj  oon^o* 


37  807 

48  825 

87  807 

68  821 

54  220 
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Ragan,  C. 

About  twenty  years  ago  the  appellee  Joseph  Pimper  ao- 
quired,  under  the  homestead  laws  of  the  United  States,  title 
to  an  eighty-acre  tract  of  land  in  Cuming  county.  Some 
time  after  that  he  acquired  title  to  another  forty-acre  tract 
adjoining  the  eighty-acre  tract,  and,  with  his  wife,  the  ap- 
pellee Eva  Pimper,  and  their  family,  continuously  resided 
on  said  tract  of  land,  using  and  occupying  the  same  as  their 
homestead  until  March,  1889.  On  the  30th  of  October, 
1888,  the  appellees  Joseph  and  Eva  Pimper  executed  a 
mortgage  upon  this  120  acres  of  land  to  the  appellant 
Franse.  He  assigned  the  mortgage  and  the  debt  secured 
by  it  to  the  appellee  Otto  Baumann,  guardian.  On  the  Slst 
day  of  October,  1888,  one  McLaughlin,  in  a  justice  court 
in  Cuming  county,  recovered  a  judgment  for  $150  for  at- 
torney's fees  against  the  said  Joseph  Pimper.  A  transcript 
of  this  judgment  was  duly  filed  in  the  office  of  the  clerk 
of  the  district  court  of  said  county  on  November  2,  1888, 
at  what  hour  the  record  does  not  show.  On  the  2d  day  of 
November,,  1888,  Joseph  Pimper  and  his  wife,  Eva,  exe- 
cuted a  deed  of  said  120  acres  of  land  to  the  appellee  Frank 
Schmeiser,  for  the  purpose  and  with  the  intention  of  having 
him  convey  the  title  of  all  of  said  lands  to  the  wife,  Eva 
Pimper.  This  deed  was  filed  for  record  in  the  office  of  the 
register  of  deeds  on  the  7th  day  of  November,  1888.  On 
the  27th  day  of  February,  1889,  in  pursuance  of  their 
agreement,  Schmeiser  and  wife  conveyed  eighty  acres  of 
said  land  back  to  Eva  Pimper,  and  on  the  same  date,  with- 
out consideration,  Schmeiser  and  wife  conveyed  to  one 
Uldrich  forty  acres  of  said  land,  and  in  May  following, 
Uldrich,  for  no  valuable  consideration,  by  quitclaim  deed, 
conveyed  said  forty  acres  to  the  appellant  Franse.  On  the 
27th  day  of  November,  1888,  the  sherifi*  of  Cuming  county 
levied  an  execution,  issued  on  the  judgment  held  by  Mc- 
Laughlin against  Pimper,  upon  the  said  homestead  of  the 
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Pimpers^  and  afterwards  sold  said  real  estate  to  one  Kim- 
ball E.  Valentine,  which  sale  was  confirmed  on  the  28tli 
of  January,  1889,  by  the  district  court,  and  the  sheriff 
thereupon  executed  to  said  Valentine  a  deed  of  conveyance 
for  said  real  estate,  bearing  date  tlie  2d  day  of  February, 
1889.  On  the  26th  day  of  April,  1889,  Valentine  and  his 
wife  conveyed  said  real  estate  to  the  appellant  Franse. 
During  the  month  of  March,  1889,  Joseph  Pimper  and  his 
wife  and  family  moved  off  the  said  homestead. 

Baumann,  guardian,  brought  this  suit  in  the  district 
court  of  Cuming  county  to  foreclose  the  mortgage  on  this 
homestead,  made  by  Pimper  and  his  wife  to  Franse.  Jo- 
seph Pimper  and  Eva  Pimper,  his  wife,  Frank  Schmeiser, 
and  the  appellant  Franse  were  made  defendants.  Schmeiser 
did  not  appear  in  the  action.  Franse  filed  no  answer 
to  the  petition  to  foreclose,  nor  made  any  defense  thereto. 
The  Pimpers '  made  no  defense  to  the  foreclosure  suit,  but 
the  wife,  Eva  Pimper,  filed  a  cross-petition  in  said  action 
against  her  co-defendant,  Franse,  in  which  she  alleged,  in 
substance,  that  she  and  Joseph  Pimper  were  husband  and 
wife;  that  they  had  owned  and  resided  upon  the  120  acres 
of  land  with  their  family,  as  a  homestead,  for  about  twenty 
years;  set  out  the  conveyance  of  the  land  as  above  stated, 
to  Schmeiser,  for  the  purposes  above  stated ;  that  Schmeiser 
accepted  the  trust  and  expressly  agreed  to  convey  all  of 
said  premises  to  her  at  once ;  that  in  pursuance  of  the  agree- 
ment he  did  convey  to  her  eighty  acres  of  it,  but  neglected 
to  convey  a  forty-acre  tract  to  her,  and  in  disregard  of  his 
trust  conveyed  it  to  one  Uldrich,  without  consideration, 
and  that  Uldrich  had  subsequently,  and  without  considera- 
tion, conveyed  it  to  her  co-defendant,  Franse.  She  further 
set  out  in  her  cross-petition  the  levy  upon  said  homestead 
by  the  sheriff;  the  sale  of  the  same;  the  purchase  by  Val- 
entine; the  confirmation  of  the  sale  and  the  deeding  of  the 
homestead  to  Valentine  by  the  sheriff;  that  Valentine  had 
subsequently  conveyed  to  Franse.     She  alleged  that  the 
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convejanoe  from  Valentine  to  Franse  was  without  oonsid- 
eration^  and  that  Franse  purchased  with  due  notice  of  h^ 
rights.  She  prayed  that  the  sheriff's  deed  to  Valen- 
tine, the  deed  from  Valentine  to  Franse,  the  deed  from 
Schmeiser  to  Uldrich  and  from  Uldrich  to  Franse,  might 
all  be  canceled  and  the  title  to  all  of  said  real  estate  quieted 
and  confirmed  in  her.  The  appellant  Franse  answered 
this  cross-petition  and,  in  substance,  pleaded  that  he  was  an 
innocent  purchaser  for  a  valuable  consideration,  without 
notice,  of  all  of  said  lands  from  Valentine.     He  pleaded  j 

that  he  was  an  innocent  purchaser  of  the  forty-acre  tract 
from  Uldrich ;  that  the  conveyance  made  by  Pimper  and 
his  wife  to  Schmeiser  was  done  for  the  pur|)ose  of  defraud- 
ing the  creditors  of  Joseph  Pimper,  and  that  the  Pimpers 
had  abandoned  the  land  as  a  homestead.  On  these  plead- 
ings and  is<9ues,  without  objection  from  any  one,  so  far  as 
the  record  discloses,  the  case  was  tried  to  the  court,  who 
rendered  a  decree  of  foreclosure  of  the  mortgage  and  or- 
dered the  property  sold  to  satisfy  the  mortgage  debt  He 
further  found  and  decreed  that  the  allegations  in  the  cross- 
petition  of  Eva  Pimper  were  true,  and  quieted  and  con- 
firmed the  title  to  all  of  said  real  estate  in  her,  and  rendered 
a  personal  judgment  against  the  appellant  Franse,  for  some 
rents  of  the  property  that  he  had  collected  and  appro- 
priated. 

Franse  brings  the  case  here  on  appeal,  and  contends 
that  as  plaintiff's  action  was  for  the  foreclosure  of  a  mort- 
gage, and  no  defense  was  made  to  that  proceeding  by  any 
one,  the  action  should  not  be  retained  for  the  purpose 
of  settling  the  title  between  the  defendants,  and  that  the 
proper  remedy  for  Mrs.  Pimper  for  trying  her  title  to  the 
land  against  appellant  is  an  action  of  ejectment.  These 
objections  of  the  appellant  come  too  late.  So  far  as  the 
record  before  us  discloses  the  proceedings  in  the  court  below, 
the  appellant  answered  the  cross-petition  of  Mrs.  Pimper, 
setting  out  his  own  title  to  the  land,  and  asking  to  have  his 


Vol.  37]       SEPTEMBER  TERM,  1893.  811 


Baumann  ▼.  Franae. 


title  thereto  quieted  and  confirmed.  In  other  words^  with- 
out objection  of  any  kind,  he  submitted  his  rights  and  case 
to  the  court,  sitting  in  equity,  and  he  cannot  now  be  heard 
to  complain  that  a  question  of  title  was  tried  in  the  fore- 
closure suit ;  nor  can  he  now  question  the  decree  against 
him  because  he  was  entitled  as  a  matter  of  law,  had  he  de- 
manded it,  to  have  the  question  of  his  title  passed  upon  by 
a  jury.  This  question  was  before  this  court  in  Oregory  v. 
Lancaster  County  Bank,  16  Neb.,  411,  and  the  court  said : 
^  There  is  no  doubt  that  the  proper  remedy  of  a  party  out 
of  possession  of  real  estate,  and  holding  the  legal  title  to  the 
same,  is  ejectment.  He,  as  well  as  the  party  in  possession, 
is  entitled  to  two  trials  and  to  a  jury  to  determine  the  facts ; 
but  the  right  to  trial  by  jury  or  to  a  second  trial  is  a  per- 
sonal privilege  that  may  be  waived.  If  the  plaintiffs  in 
error  had  filed  an  answer  alleging  that  the  defendant  in  er- 
ror was  not  in  possession  of  the  premises,  and  that  the 
plaintiffs  in  error  were  in  possession,  and  denying  the  right 
of  the  defendant  in  error  to  proceed  in  equity,  it  is  probable 
the  defendant  in  error  would  have  been  required  to  amend 
its  petition  and  proceed  at  law.  But  instead  of  this  we 
find  that  the  plaintiffs  in  error  have  set  up  in  their  answer 
all  the  steps  in  their  proceeding  by  which  they  acquired 
title,  and  the  court  was  in  effect  asked  to  enter  a  decree  that 
their  title  was  paramount  and  superior  to  that  of  the  de- 
fendant in  error.  That  the  court  had  jurisdiction  in  such 
a  case  there  can  be  no  doubt."  This  question  was  again 
before  the  court  in  Snowden  v.  Tyler,  21  Neb.,  199,  and  the 
same  doctrine  was  announced.  Again  in  Mottie  v,  Peters, 
28  Neb.,  670,  the  question  arose,  and  this  court  said: 
*' When  both  parties  to  a  suit  by  their  pleadings  claim  title 
to  the  same  tract  of  land,  and  each  asks  to  have  his  title 
quieted,  it  is  too  late,  after  decree,  for  the  losing  party  to 
urge  for  the  first  time  that  the  proper  remedy  was  by  an 
action  of  ejectment." 

The  undisputed  evidence  in  this  record  shows  that  the 
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land  in  controversy  was  levied  upon  and  sold  by  the  sher- 
iff to  Valentine  to  satisfy  the  judgment  of  McLaughlin 
against  Joseph  Pimper;  that  a  notice  of  an  application  to 
have  the  sale  confirmed  was  served  on  Joseph  Pimper,  and 
that  he  made  no  effort  to  prevent  the  confirmation  of  the 
sale^  nor  made  any  appearance  whatever  in  that  action ;  thai 
the  land  sold  was  worth  about  $2,400^  and  incumbered  by 
mortgage  of  something  over  $600, — the  mortgage  in  suit; 
and  that  at  the  dates  of  the  levy,  sale,  and  confirmation, 
the  land  was  actually  occupied  by  the  Pimpers  and  their 
family  as  a  homestead.  The  appellant's  title,  then,  13 
whatever  title  Valentine  had.  The  question  is,  What  title 
did  Valentine  acquire  by  virtue  of  the  levy  upon,  and  sale 
and  conveyance  of,  these  premises  to  him  by  the  sheriff? 
We  think  Valentine  acquired  no  title  whatever  to  these 
premises  by  virtue  of  the  sheriff's  sale  and  deed,  and  that^ 
therefore,  appellant  has  none. 

Section  1,  chapter  36,  Compiled  Statutes  of  1893,  pro- 
vides :  '^A  homestead  not  exceeding  in  value  $2,000,  con^ 
sisting  of  the  dwelling  house  in  which  the  claimant  resides, 
*  *  *  and  the  land  on  which  the  same  is  situated,  not 
exceeding  160  acres,  *  *  *  ghall  be  exempt  *  *  * 
from  execution  or  forced  sale,  except  as  in  this  chapter  pro- 
vided." 

In  MoHugh  v.  Smiley,  17  Neb.,  626,  it  is  said :  ''A  party 
purchasing  part  of  a  homestead  in  actual  occupation  of  the 
family,  at  a  sale  under  an  ordinary  execution,  will  not  ao- 
quire  the  title  if  the  property  was  exempt" 

In  Schribar  v.  Piatt,  19  Neb.,  625,  the  facts  were:  A 
owned  land  occupied  by  himself  and  family  as  a  homestead, 
and  conveyed  it  to  B.  Prior  to  this  time  Piatt  had  recov- 
ered judgment  against  A,  caused  the  land  to  be  levied 
upon,  sold  under  execution,  and  the  same  was  purchased  by 
Piatt,  and  the  sheriff  executed  him  a  deed  therefor.  B 
then  brought  action  to  have  the  sheriff's  deed  canceled 
as  a  cloud  upon  his  title,  alleging  that  the  land  in  contra- 
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versy  was  purchased  by  him  from  one  Mesarvey ;  that  at 
and  before  the  conveyance  to  him,  Mesarvey  occupied  the 
land  with  his  family  as  a  homestead ;  tliat  the  same  was  less 
in  quantity  than  160  acres,  and  of  less  value  than  $2,000; 
and  this  court  held  that  the  judgment  of  Piatt  and  the 
proceedings  thereunder  were  no  lien  or  claim  upon  the 
land,  and  entered  a  decree  canceling  the  sheriff's  deed  as  a 
cloud  upon  B's  title. 

'  In  Oilea  ».  Miller,  36  Neb.,  346,  the  facts  were :  One  J. 
A.  Giles  and  his  wife  and  family  owned  and  occupied  as  a 
homestead  a  piece  of  land  in  Phelps  county,  and  on  the  4th 
day  of  March,  1889,  they  conveyed  this  land  to  one  William 
Giles.  Prior  to  this  conveyance  one  Miller  had  recovered 
a  judgment  against  said  J.  A.  Giles  before  a  justice  of  the 
peace,  and  caused  a  transcHpt  thereof  to  be  filed  in  the  office 
of  the  clerk  of  the  district  court  on  the  18th  of  October. 
Miller  subsequently  caused  an  execution  to  be  issued  upon 
this  judgment  and  levied  upon  this  land,  and  the  sheriff 
having  advertised  and  being  about  to  sell  the  same,  William 
T.  Giles,  the  purchaser  from  J.  A.  Giles,  brought  a  suit 
to  enjoin  the  sheriff  from  making  the  sale.  William  Giles 
predicated  his  case  upon  the  ground  that  the  land  purchased 
by  him  from  J.  A.  Giles  was,  at  the  time  he  purchased  it, 
the  homestead  of  J.  A.  Giles,  and  as  such  was  exempt  from 
sale  on  execution,  and  that  the  judgment  of  Miller  was  not 
a  lien  upon  it;  and  this  court,  on  appeal,  said:  ^'As  the 
real  estate  in  dispute  was  the  homestead  of  J.  A.  Giles  at  the 
time  of  the  filing  of  the  transcript  of  the  judgment,  and  at 
the  time  of  the  plaintiff's  purchase,  Miller's  judgment  was 
not  a  lien  on  the  property.  The  purchaser  of  the  land, 
which  is  held  and  occupied  by  the  owner  and  his  family  as 
a  homestead,  and  which  does  not  exceed  in  value  $2,000, 
takes  the  same  free  from  the  lien  of  a  judgment  docketed 
prior  to  such  purchase,  but  during  the  existence  of  the 
homestead  right.  In  other  words,  a  judgment  is  not  a  lien 
upon  the  homestead  premises,  and  the  owner  can  convey  the 
aame  free  from  his  previous  judgment  debts." 
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It  appears  then)  from  the  statute  and  the  decisions  of 
this  court  above  quoted^  not  onlj  that  a  judgment  is  not 
a  lien  against  the  homestead  of  the  judgment  debtor,  bat 
that  the  homestead  of  the  debtor,  while  actually  occupied 
by  him,  is  absolutely  exempt  from  sale  on  an  ordinary  ex- 
ecution ;  and  a  sale  of  the  debtor's  homestead,  at  the  time 
actually  ooisttpied  by  himself  and  family  as  such,  by  a  sher- 
iff on  an  ordinary  execution,  will  not  divest  the  debtor  of 
his  title  to  the  homestead ;  nor  will  the  sheriff's  deed,  made 
in  pursuance  of  such  sale  and  a  confirmation  (hereof,  con- 
vey any  title  to  the  purchaser  of  such  homestead  at  sudi 
sale. 

Appellant  claims  that  he  purchased  these  premises  from 
Valentine,  who  was  in  possession  of  the  same,  for  a  valu- 
able consideration,  and  for  these  reasons  he  should  be  held 
an  innocent  purchaser,  and  protected.  We  do  not  care  to 
indulge  in  any  extended  discussion  of  the  evidence.  Suf- 
fice it  to  say  that  the  facts  in  the  record  do  not  support  ap- 
pellant's claim.  He  was  present  when  the  levy  was  made. 
He  acted  as  one  of  the  appraisers.  He  appeared  as  Valen- 
tine's counsel,  and  on  his  motion,  the  sale  made  to  Valentine 
was  confirmed.  He  knew  the  land  was  all  this  time,  and 
had  been  for  a  number  of  years,  actually  occupied  by 
Joseph  Pimper,  his  wife  and  family,  as  their  homestead. 
The  deed  he  accepted  from  Valentiue  was,  practically,  a 
quitclaim  deed,  and  at  the  time  he  took  Valentine's  con- 
veyance for  these  lands,  there  was  on  record  in  the  office  of 
the  register  of  deeds  of  Cuming  county  an  absolute  war- 
ranty deed  from  Pimper  and  wife  for  these  lands  to  the 
defendant  Schmeiser.  This  deed  and  the  record  of  it 
antedated  the  levy  on  which  Valentine's  deed  was  based. 
The  date  of  this  deed  was  identical  with  the  date  the 
judgment  on  which  the  land  was  sold  was  transcripted 
from  the  justice  of  the  peace,  and  filed  in  the  office  of  the 
clerk  of  the  district  court  No;  appellant  is  not  an  inno- 
cent purchaser  of  these  lands  lb  a  matter  of  fact  or  law. 
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It  is  also  urged  by  the  appellant  that  the  conveyanoe  of 
these  lands  to  Schmeiser  by  Pimper  and  wife  was  to  de- 
fraud their  cr^tors,  and  an  abandonment  of  their  home- 
stead. If  this  is  true  it  ddes  not  help  appellant.  It  has 
long  been  settled  that  exempt  property  is  not  susceptible 
of  fraudulent  alienation.  The  homestead  was  absolutely 
exempt  flt)m  sale  under  this  execution,  and  if  the  Pimpers 
desired  to  sell  it  or  give  it  to  Sclimeiser  and  did  so,  it  was 
still  exempt  from  being  sold  under  the  execution  against 
Joseph  Pimper. 

Tlie  appellees^  the  Pimpers,  claim  that  this  land  was  con- 
veyed by  them  to  the  defendant  Schmeiser  for  the  sole  pur- 
pose of  having  him  convey  the  land  to  Mrs.  Pimper;  that 
he  accepted  such  conveyance  for  that  purpose,  and  prom- 
ised at  the  time  to  at  once  deed  to  Mrs.  Pimper.  The 
court  found  this  claim  to  be  true,  and  the  evidence  sup- 
ports the  finding.  Schmeiser  did  convey  to  Mrs.  Pimper 
a  part  of  the  land,  but  wrongfully  and  without  considera* 
tion,  as  the  evidence  shows,  conveyed  one  forty-acre  tract 
of  the  land  to  one  Uldrich,  and  he,  without  any  considera- 
tion, quitclaimed  the  same* to  the  appellant  Franse. 
Schmeiser  held  all  these  lands  in  trust  for  Mrs.  Pimper^ 
and  as  neither  Uldrich  nor  Franse  paid  any  valuable  con- 
sideration for  the  forty-acre  tract,  the  decree  canceling  the 
conveyance  from  Schmeiser  to  Uldrich  and  from  Uldrich 
to  Franse  for  the  land  was  right. 

It  is  useless  to  pursue  the  case  any  further.  We  have 
carefully  examined  all  the  points  made  and  authorities 
cited  by  the  appellant,  and  studied  with  much  care  all  the 
evidence,  and  under  no  reasonable  or  fair  construction  of 
the  testimony  and  the  law  applicable  to  it,  can  appellant's 
claim  of  title  to  these  lands,  or  any  of  them,  stand.  The 
decree  of  the  district  court  is  in  all  things 

Affirmed. 


The  other  commissioners  concur. 
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WiLLIAH  IL  JONESy  SHERIFF,  T.  WlLUAM  M.   LOBEB 

ET  Ali. 

FiLBD  OOTOBEB  4, 1803.    Na  5038. 

L  Chattel  Mortgages :  EzonsiVB  Svourity.  Where  mwfsnl 
chattel  mortgafces  are  execated  simaltaQeonsly  for  the  parpoaa 
of  aeooring  debts  owing  by  the  mortgagor  to  the  mortgagees,  the 
aggregate  of  each  indebtednesB  not  being  unreasonably  less  than 
the  yaloe  of  the  property  mortgaged,  sach  mortgaged  will  not 
be  held  roid  merely  becsanse  no  one  of  snch  debts  is  in  itself 
sufficient  to  Justify  so  great  a  security. 

21.  — :  Pbbfkbbkd  Cbbditobs:  Voluntaby  AssiGmrKNTfl. 
Several  chattel  mortgages  made  and  delivered  simultaneously 
to  secure  different  creditors  of  the  mortgagor,  the  delivery  be- 
ing to  one  of  the  mortgagees,  who  in  the  transaction  acts  ibr 
himself  and  on  behalf  of  all  the  other  mortgagees,  do  not  ««• 
stitute  an  assignment  for  the  benefit  of  credltorai 

Bonna  v.  Carter,  20  Keb.,  506,  overruled. 


4. 


6. 


6. 


: :  Fbaudulent  Gonybyancbs.   A  mortgage  taken 

by  a  creditor  to  secure  a  pre-existing  debt  will  not  be  held  void 
merely  because  the  creditoi,  when  he  took  the  mortgage,  had 
notice  of  an  intent  upon  the  part  of  the  mortgagor  to  hinder, 
delay,  or  defraud  his  creditors.  In  order  to  avoid  such  mort- 
gage the  creditor  must  have  participated  in  such  intent 

:  :  .     An  intention  to  defraud  cannot  be  in- 


ferred merely  from  the  fiict  that  a  preference  was  given  to  a  cer- 
tain creditor. 


:  :  :  Rkplwin:  Instbuotions.    Certain  in- 

strnctions  requested,  examined,  and  held  to  be  rightly  refused. 


:  : : :  Evidence:  Habmless  Ebbob. 

Error  committed  in  the  admission  in  evidence  of  a  written  in- 
strnment,  without  proof  of  its  execution,  is  cured  where  such 
proof  is  afterwards  made  before  the  party  offering  the  instru- 
ment has  rested  his  case. 


:  :  :  :  Instbuotions.    Where  several 

mortgagees  joined  as  plaintiffs  in  an  action  to  replevy  property 
covered  by  their  mortgages,  which  had  been  taken  ftom  their 
possession  under  writs  of  attachmeot  against  the  mortgagor,  and 
the  issue  was  as  to  whether  these  mortgages  were  void  as  to 


YoL.  37]       SEPTEMBER  TERM,  1893.  817 


Jones  Y.  Loree. 


creditors,  the  fuots  differing  as  to  the  different  mortgages,  an  in- 
strnction  to  the  jury  to  find  generally  for  the  plain tiffn,  if  they 
should  find  that  any  one  of  the  mortgages  was  good,  is  erroneous. 

Ebror  froiD  the  district  court  of  Gage  county.    Tried 
•below  before  Broady^  J. 

The  facts  are  stated  in  the  opinion. 

OriffgSy  R'mdker  &  Bibb,  J.  E.  Cobbey,  and   Oeorge  Jff. 
Everitt,  for  plaintiff  in  error: 

If  the  several  mortgages  are  coilstrued  separately  and  as 
independent  transtictions,  then  they  and  each  of  them  are 
void  as  covering  all  of  the  property  of  the  debtor,  and 
|)roperty  greatly  in  excess  of  the  debt.  (Smith  v.  Boyety  29 
Neb.,  77 ;  Morse  v.  SUinrod,  Id.,  108  ;  ^Brown  v.  Work,  30 
Id.,  80  i ;  HusseU  v.  Lau,  Id.,  805.)  If  the  several  mort- 
gages are  considered  tc^ether  as  constituting  one  transac- 
tion, then  the  same  amounts  to  an  assignment  for  the  bene- 
fit of  creditors,  and  is  void  as  not  being  in  conformity  with 
the  assignment  law.  {Bonus  v.  Carter,  '  20  Neb.,  566 ; 
Maclae  v.  Caims,  5  Cow.  [N.  Y.],  547 ;  jyivemois  v, 
LeavHt,  23  Barb.  [N.  Y.],  63;  Bridges  v.  Hindes,  16 
Md.,  101;  Richmond  o.  Mississippi  Mills,  11  S.  W.  Rep. 
[Ark.],  962;  Omaha  Book  Co.  v.  SuHierland,  10  Neb., 
335 ;  Kohn  v.  Clement,  68  la.,  593 ;  White  v.  Cotzhausen, 
129  U.  S.,  329;  Winner  v.  Hoyt,  66  Wis.,  227;  Norton  v. 
Kearney,  10  Id.,  443* ;  Freund  v.  Yaegerman,  26  Fed. 
Rep.,  814;  Martin  v.  Hausman,  14  Id.,  160;  Kellog  v. 
Richardson,  19  Id.,  70;  Ferry  v.  Corby,  21  Id.,  737; 
Clflpp  V.  Ditiman,  Id.,  15;  Clapp  v.  Nordmeyer,  25  Id., 
71;  Kerbs  v.  Emng,  22  Id.,  693;  Bean  v.  Patterson,  12 
Id.,  739;  Robinson  v.  EUioit,  22  Wall.  [U.  S.],  523.)  The 
court  erred  in  giving  the  fourth  instruction  to  the  jury. 
{Tootle  V.  Dunn,  6  Neb.,  99;  Savage  v.  Hazard,  11  Id., 
328;  Temple  v.  Smith,  13  Id.,  513  ;  Bollman  v.  Lucas,  22 
Id.^  813;  sees.  17,  21,  ch.  32,  Comp.  Stats.,  1889.)  The 
55 
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oourt  erred  in  refusing  to  give  the  fifth  instruction  asked 
,  by  defendant.  (J/orae  v.  Steinrod^  29  Xeb.,  108 ;  Brown  v. 
Work,  30  Id.,  801.)  The  twelfth  instruction  asked  by  the 
defendant  should  have  been  given.  (Bump,  Fraudulent 
Conveyances  [3d  ed.],  p.  64 ;  Comdock  v.  Rajiford,  20 
Miss.,  369 ;  King  v.  Moon,  42  Mo.,  551 ;  Dom  v.  Bayer, 
16  Md.,  144;  Venable  v.  Bank  of  United  States,  2  Pet. 
[U.  8.],  107 ;  PickeU  v.  Piphin,  64  Ala.,  520.) 

Riekards  &  Prout,  contra^  insisting  that  the  mortgages 
are  valid,  cited:  Wed  v.  White,  56  Mich.,  126;  Brovm  v. 
SmiYA,  7  B.  Mon.  [Ky.],  361 ;  Chase  v.  Walters,  28  la., 
469;  Davenport  v.  Oammings,  15  Id.,  225;  Hersldser  ». 
Higman,  31  Neb.,  531.  A  debtor  has  the  right  to  prefer 
his  creditors,  and  \o  pay  or  secure  those  preferred.  Chat- 
tel mortgages  to  preferred  creditors,  if  made  in  good  faith 
to  secure  bona  fide  debts,  even  if  made  to  a  considerable 
number  of  such  creditors,  are  valid.  {Davis  v.  Scott,  22 
Neb.,  154 ;  Kohn  v.  Clemmt,  12  N.  W.  Rep.  [la  ],  660). 

Irvine,  C. 

Charles  E.  Briggs  was  the  owner  of  a  stock  of  boota 
and  shoes  in  Beatrice.  Upon  the  23d  day  of  December, 
1890,  he  executed  a  chattel  mortgage  to  William  M.  Loree 
for  $1,723.55;  one  to  Emeline  M.  Briggs  for  $1,035.62; 
one  to  Mary  Higgins  for  $1,549,  and  one  to  Anne  Hig- 
gins  for  $430.33.  These  four  mortgages  were  all  made  to 
cover  the  stock  of  goods  referred  to,  were  recorded  in  the  , 
order  named,  and  by  the  terms  of  the  mortgages  them- 
selves were  given  priorities  in  that  order.  Subsequently, 
upon  the  24th  day  of  December,  there  was  executed  to  W. 
V.  Morse  &  Co.,  Smith,  Blasland  &  Co.,  and  the  W.  W» 
Kendall  Boot  &  Shoe  Co.,  another  mortgage  to  secure  in- 
debtedness to  the  parties  named,  amounting  to  $601.30. 
Upon  the  delivery  of  the  four  mortgages  first  named,  Lo- 
ree,  on  his  own  behalf  and  as  agent  of  the  other  three 
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mortgagees,  took  possession  of  the  stock  of  goods.  After 
the  execution  of  the  last  mortgi^  he  was  requested  to  hold 
possession  under  that  mortgage  on  behalf  of  the  mortga- 
gees named  therein.  Subsequently  attachments  and  execu- 
tions were  issued  against  Charles  E.  Briggs  on  behalf  of  a 
nnmber  of  creditors,  and  the  plaintiff  in  error,  as  sheriff  of 
Gage  county,  seized  the  stock  of  goods  under  these  attach- 
ments and  executions  as  the  property  of  Charles  E.  Briggs. 

This  suit  was  brought  in  replevin  by  the  mortgagees, 
and  the  goods  were  taken  under  the  writ  and  delivered  to 
the  plaintiffs,  in  whose  favor,  upon  the  trial,  there  was  a 
verdict  and  judgment.  The  plaintiff,  of  course,  claimed 
under  their  mortgages.  The  defendant  justified  under  the 
attachments  and  executions,  claiming  the  mortgages  were 
fraudulent  as  against  creditors  whom  he  represented.  Nu- 
merous errors  are  assigned. 

The  plaintiff  in  error  undertakes  to  present  a  dilemma  as 
follows:  That  if  the  several  mortgages  are  to  be  construed 
separately  and  as  independent  transactions,  then  each  of 
them  is  void,  because  covering  all  the  property  of  the 
debtor  and  property  greatly  in  excess  of  the  debt;  and 
upon  the  other  hand,  if  the  mortgages  are  to  be  taken  to- 
gether as  constituting  a  single  transaction,  then  the  same 
amounts  to  an  assignment  for  the  benefit  of  creditors  and 
is  void  because  not  in  conformity  with  the  assignment  law. 

Upon  the  first  branch  of  this  argument  it  is  sufficient  to 
say  that  the  mortgages  to  Loree,  Mrs.  Briggs,  and  the  two 
Higginses  are  shown  conclusively  by  the  evidence  to  have 
been  given  at  one  time  as  part  of  the  same  transaction, 
Loree  acting,  in  taking  the  mortgages,  on  his  own  behalf 
and  as  agent  for  the  other  mortgagees.  For  the  purpose  of 
considering  the  proportion  existing  between  the  property 
mortgaged  and  the  debts  secured,  the  court  instructed  the 
jury  that  they  were  to  be  considered  as  one  transaction. 
The  reason  of  the  rule  avoiding,  as  against  creditors,  con- 
veyances of  property  in  value  greatly  in  excess  of  a  debt 
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secured  by  such  cooveyanoee  is  that  such  a  oonveyaoce  ueo- 
essarilj  operates  to  hinder  and  delajr,  if  not  to  defraud, 
other  creditors;  that  it  evinoeB  an  intention  upon  the  part 
of  the  debtor  -to  do  more  than  secure  the  ereditor  pre* 
ferredy  and  practically  conclusively  proves  an  intent  upon 
hjs  part  to  deprive  other  creditors  of  their  remedies. 
From  the  nature  of  the  transaction  the  creditor  preferred  is 
chafgeable  with  notice  of  such  designi  and  is  shown  by  his 
act  of  taking  grossly  disproportionate  security  to  have  par- 
ticipated in  the  fraudulent  intent.  But  when  a  number  of 
sraail  debts  are  secured  upon  property  not  disproportionate 
to  the  aggregate  amount  of  these  debts  no  such  effect  fol- 
lows and  no  such  intention  can  be  imputed  either  to  grantor 
^or  grantees.  This  court  has  repeatedly  sustained  a  swies 
of  conveyances  of  this  character.  Among  such  cases  are 
Hershiser  v,  Higman,  31  Neb.^  631 ;  HamiUon  v.  Isaaagj 
34  Neb.,  709. 

Upon  the  second  branch  of  the  dilemma,  oounsd  rely 
upon  the  case  of  Banns  v.  Caiier^  20  Neb.,  566,  and  22  Neb., 
495.  There  the  decision  was  that  a  mortgage  made  to  one 
person  as  trustee  to  secure  debts  owing  several  creditors 
amounted  to  an  assignment  because  of  the  trust  created. 

In  this  instrument  no  such  trust  was  created  upon  tlie 
face  of  the  instrument,  and  such  cases  have  not  been  held 
within  the  rule  in  Bonus  v.  Chrier.  {Hershiser  v,  Higman^ 
wpra;  Hamilton  v.  I8<iac8f  9upra;  8L  Louis  Wrought 
Iron  Range  Co,  v.  Meyer,  31  Neb.,  543.) 

But  if  the  case  can  be  considered  as  falling  within  the 
rule  of  Bonus  v.  CarteVy  by  reason  of  the  fact  of  Loree's 
actual  agency  for  all  the  mortgagees,  still  we  do  not  think 
the  transaction  oi!ended  against  the  assignment  law.  Bonns 
V.  Carter  was  decided  by  a  divided  court,  upon  a  rehearing. 
The  views  expressed  by  Judge  Maxwell,  in  announcing 
that  the  majority  of  the  court  adhered  to  its  former  judg- 
ment, show  that  in  that  adhesion  the  court  was  influenced 
chiefly  by  other  elements  rendering  that  particular  trausae- 
tion  fraudulent. 
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Reoentlj  the  case  hoe  not  been  adhered  to,  and  in  Han^ 
iUon  V,  Isaacs,  supra,  it  was  practically  overruled.  The 
views  expressed  by  Judge  Reese  in  the  dissenting  opinion, 
22  Neb.,  495,  and  by  Judge  Post  in  HdnUlton  v.  Isoncs, 
supra,  present  very  clearly  and  forcibly  the  reasons  against 
the  adoption  of  any  such  rule.  Bonus  v.  Carter,  in  this 
respect,  can  no  longer  be  considered  as  expi^essing  the  law 
of  the  state. 

2.  The  next  question  presented  is  raiBed  by  the  fimrth 
paragraph  of  the  court's  instructions.  In  this  instruction 
the  jury  was  told:  ''If  the  mortgagor  intended  to  hinder  or 
defraud  creditors  and  the  mortgagee  knew  it,  that  would 
not  make  the  mortgage  void  unless  the  mortgagee  also  in- 
tended, by  taking  the  mortgage,  to  hinder  or  defraud  cred- 
itors, and  that  was  in  part  his  purpose  in  taking  it.  A 
creditor  has  a  right  to  take  a  chattel  mortgage  on  a  reason- 
able limount  of  his  debtor's  personal  property  as  security 
for  his  6ona  fde  pre-existing  debt,  and  the  debtor  has  a 
right  to  make  such  preference  of  his  creditors,  even  though 
the  efl'ect  thereof  be  to  defeat,  hinder,  or  delay  other  cred- 
itors in  the  collection  of  their  debts;  and  this  is  so  even  if 
the  parties  knew  that  such  would  be  the  effect,  and  even 
though  the  property  so  taken  as  security  was  all  the  debtor 
had,  but  in  value  reasonably  proportionate  to  the  amonnt 
justly  owing  to  the  creditors  so  preferred.*' 

Plaintiff  in  error  argues  that  this  instruction  is  in  viola- 
tion of  the  rule  established  in  Tootle  v.  Dunn,  6  Neb., 
99;  Savage  v.  Hazard,  11  Id.,  323;  Temple  v.  Smith,  13 
Id.,  613 ;  and  Bollman  v.  Lueas,  22  Id.,  813.  These  cases 
esltblish  the  rule  that  a  purchaser  of  goods  from  a  debtor 
knowing  or  chargeable  with  notice  of  the  debtor's  fraud- 
ulent intent  is  not  a  purchaser  in  good  faith,  and  that  ttie 
sale  is  void  as  against  creditors. 

Each  of  these  cases  was  the  case  of  a  sale,  and  the  rule 
is  undoubtedly  correct  as  applied  to  such  cases.  The  court's 
instruction  was  given  upon  the  theory  that  a  distinction 
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exists  between  a  sale  or  security  given  for  a  debt  created  at 
the  time  of  the  giving  of  security,  and  a  security  given  for 
a  pre-existing  debt.  We  think  the  distinction  is  well 
founded.  To  give  any  effect  at  all  to  the  rule  established 
by  so  long  a  line  of  authorities  that  their  citation  would  be 
useless, — that  a  debtor  even  in  failing  circumstances  may 
secure  a  creditor  to  the  exclusion  of  others,  provided  the 
transaction  be  b<ma  fide, — we  must  draw  the  distinction 
pointed  out  by  the  trial  judge. 

To  say  that  knowledge  upon  the  part  of  an  existing 
creditor  of  the  debtor's  intention  to  defraud  creditors  would 
render  any  security  demanded  by  such  creditor  fraudulent 
would  be  equivalent  to  saying  that  the  creditor  is  estopped 
from  protecting  himself  by  knowledge  of  the  very  facts 
which  warrant  him  in  seeking  protection.  A  fraudulent 
intent  may  be  very  properly  imputed  to  a  stranger  who 
knowingly  assists  the  debtor  in  defeating  his  creditors- by  a 
purchase  of  the  debtor's  property,  but  no  such  intent  can 
be  imputed  to  an  existing  creditor  because  of  his  knowledge 
of  such  intent,  when  for  the  sole  purpose  of  protecting 
himself  he  receives  sufScient  and  reasonable  security  for 
that  purpose.  We  think  this  instruction  stated  the  law 
with  perfect  accuracy.  The  mere  knowledge  of  the  debtor's 
fraudulent  intent  would  not  defeat  the  mortgage ;  but  the 
participating  therein  on  the  part  of  the  mortgagee,  or  any 
motive  upon  his  part  not  consistent  with  good  faith,  would 
have  that  effect.  The  following  authorities  sustain  this 
view  of  the  law :  Chcise  v.  Walters,  28  la.,  460 ;  Kohn  v. 
Clement,  58  Id.,  589 ;  York  County  Bank  v.  Carter,  38  Pa. 
St,  446.  ^ 

3.  The  refusal  of  the  court  to  give  certain  instructions 
asked  by  the  defendant  is  assigned  as  error. 

The  fifth  instruction  requested  and  refused  is  in  the 
words  of  the  opinion  in  Morse  v.  Steinrod,  29  Neb.,  108  : 
"The  right  of  a  debtor  to  prefer  creditors  is  very  much  re- 
stricted in  this  state  by  virtue  of  the  attachment,  assign- 


Vol.  37]       SEPTEMBER  TERM,  1893.  823 


Jonef  7.  Loree. 


Haent^  and  other  laws,  and  will  not  be  applied  in  any  case 
where  a  jast  and  fair  distribution  of  the  proceeds  of  the 
debtor's  property  can  be  made  among  all  his  creditors."  To 
have  given  this  instruction  would  have  left  the  jury  with- 
Qnt  any  information  as  to  the  manner  in  which  the  right  of 
a  debtor  to  prefer  his  creditors  is  restricted,  and  would  leave 
them  to  infer  that  they  might  arbitrarily  set  aside  such 
preferences  if  they  thought  a  fairer  distribution  of  the 
property  might  be  made.  To  have  given  such  an  instruc- 
tion would  have  been  manifest  error. 

The  sixth  instruction  requested  would  have  left  to  the 
jury  the  right  to  infer  fraud  from  the  fact  that  a  preference 
was  made.     This  is  not  the  law  of  this  state  and  it  would, 
be  supererogatory  to  discuss  the  question  further. 

The  twelfth  instruction  requested  was  that  if  Loree, 
''  prior  to  the  making  of  the  mortgages  in  controversy  in 
this  case,  took  particular  pains  to  exhibit  the  notes  claimed 
to  have  been  given  him  by  the  said  Charles  E.  Briggs  to  a 
number  of  different  persons  in  Vinton,  Iowa,  then  the  jury 
have  the  right  to  take  this  fact  into  consideration  in  arriving 
At  their  verdict''  This  instruction  was  not  applicable  to 
the  evidence.  There  was  no  evidence  whatever  that  Loree 
took  particul&r  pains  to  exhibit  the  notes  to  a  number  of 
different  persons.  Several  witnesses  testified  that  at  differ- 
ent times  they  had  seen  the  notes,  but  in  each  case  the  do- 
mestic or  business  relations  of  such  witnesses  with  Loree 
Were  of  such  a  character  as  to  forbid  an  inference  that 
Loree  had  exhibited  the  notes  for  the  purpose  of  manufact- 
uring evidence  in  his  own  behalf. 

Xhe  fifteenth  instruction  was  that  the  burden  of  proof 
was  upon  the  plaintiffs  to  prove  all  the  material  allegations 
in  their  petition.  The  sixth  instruction  given  by  the 
court  of  its  own  motion  is  that  the  *^  burden  of  proof  is 
now  on  the  plaintiffs  to  sustain  the  validity  of  their  mort- 
gages by  a  preponderance  of  evidence.  If  they  have  shown 
that  the  making  of  the  mortgages  was  accompanied  by  an 
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immediate  deliverjr  and  wae  followed  by  an  actual  and 
continued  change  of  possession  of  the  things  mortgaged, 
until  the  seizure  by  the  sheriff  uiid^  the  writs  of  at- 
tachment,  without  otherwise  discrediting  the  good  f«th  of 
the  mortgagees,  then  the  burden  of  proof  shifts  and  is  on 
the  defendants  to  show  ^at  the  mortgage  is  not  good ;  bat 
if  the  mortgagees  were  not  in  actual  possession  of  tiie 
things  mortgaged  at  the  time  of  the  levy  of  the  attach- 
ment, the  mortgages  are  presumed  to  be  fraudulent  and 
void  as  to  creditors,  and  the  burden  is  upon  the  phtiotifls 
to  prove  the  good  fiiith  of  the  mortgages,  and  that  they 
were  not  taken  by  mortgs^ees  to  defraud  creditors.  Sub- 
ject to  the  above  statutory  prima  faoie  presumptions^ 
the  law  is  that  fraud  is  not  to  be  presumed  without  proof^ 
but  must  be  clearly  established  by  evidence/'  This  instruc- 
tion clearly  and  accurately  states  the  law  as  to  the  burden 
of  proof  upon  the  only  issues  in  the  case  whioh  proved  to 
be  disputed,  and  the  instruction  upon  the  burden  of  proof 
asked  by  defendant  was  rightly  refused. 

The  seventeenth  instruction  requested  submitted  to  the 
jury  special  findings  in  favor  of  the  two  Higgiiises  and 
against  the  other  plaintifis.  The  good  fiiith  of  all  tiie 
mortgages  was  properly  left  to  the  jury,  and  the  submission 
of  these  findings  would,  und^  the  evidence,  have  been  er- 
roneous. The  other  instructions  refused  were  either  cov- 
ered by  others  given  or  were  in  conflict  wi&  those  we  hold 
above  to  have  been  rightly  given. 

The  admisdion  in  evidence  of  the  mortgage  to  Loree  is 
assigned  as  error.  The  objection  urged  is  tliat  there  was 
no  proof  of  its  execution  by  Bri^s.  It  is  true  that  im- 
mediately liefore  it  was  offered  no  question  was  asked  as  to 
who  signed  the  paper,  but  the  testimony  in  the  case  iden- 
tified the  instrument  and  elsewhere  proves  its  execution. 
Any  error  in  admitting  it  without  such  preliminary  proof 
'  was  cured  by  the  making  of  proof  before  the  case  waa 
rested. 
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4.  The  court  instructed  the  jury  that  "it  anjr  of  the 
plaintifls'  mortgages  are  good  against  the  defendant,  the 
verdict  must  be  for  the  plaintiffs ;  but  if  none  of  the  plaint- 
iffs' mortgages  are  good  against  the  defendant,  the  verdict 
must  be  for  the  defendant  for  the  right  of  possession.  Be* 
plevin  is  a  legal  posse-sorj  action.  All  adjustments  of 
equitable  interests  and  distribution  of  proceeds  must  be 
deferred  to  some  subsequent  proceeding/'  In  this  instruc- 
tion we  think  the  court  erred.  It  is  true  that  if  any  of 
the  mortgi^es  was  good,  the  seizure  by  the  sheriff  was 
wrongful,  and  the  mortgagee  under  the  valid  mortgage 
might  alone  maintain  replevin  for  all  the  mortgaged 
property;  so  tliat  the  existence  of  any  valid  mortgage  on 
behalf  of  any  of  the  plaintiffis  would  require  a  judgment 
against  the  sheriff  as  to  the  right  of  possession  of  all  the 
property,  and  there  could  be  no  judgment  in  such  ciMC  in 
his  favor  requiring  a  restitution  of  the  property.  It  is 
also  true  that  under  our  Code  all  these  mortgagees  could 
properly  join  as  plaintifis.  {Earle  v.  Burchj  21  Neb.,  702.) 

But  it  does  not  follow  that  mortgagees,  under  fraudulent 
mortgages,  may  join  with  bona  fide  mortgagees  in  an  ac- 
tion of  replevin  and  obtain  judgment  in  their  favor  because 
of  the  valid  mortgages  in  which  they  have  no  interest. 
The  verdict  and  judgment  in  this  case  constitutes  an  adju- 
dication in  favor  of  each  one  of  the  plaintiffs  against  the 
sheriff  as  to  the  right  of  possession  of  the  property ; 
whereas,  under  the  instructions  given,  the  jury  may  have 
found  for  the  plaintiffs  generally  because  they  found  that 
one,  and  only  one,  of  the  mortgages  was  bona  fide.  The 
reason  given  by  the  trial  judge  for  this  instruction  was, 
that  replevin,  being  a  l^al  possessory  action,  all  questions 
of  distribution  must  be  reserved  for  other  proceedings ;  but 
section  429  of  the  Code  provides  that  judgment  may  be  for 
or  against  one  or  more  of  several  plaintifis  and  may  de- 
termine the  ultimate  rights  of  the  parties  as  between  them- 
selves. This  section  applies  to  suits  in  replevin.  (Earle  o« 
Burchy  21  Neb.,  702,  mpra.) 
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In  replevin  the  plaintiff  must  recover  on  the  strength  of 
his  own  title  and  not  upon  the  weakness  of  his  adversary's. 
(Cobbey,  Replevin,  99,  and  cases  cited.)  If,  therefore,  any 
of  the  plaintiffs  failed  to  establish  his  own  right  of  posses- 
sion he  was  not  entitled  to  a  judgment  adjudicating  such 
right  in  his  favor.  The  court  should  have  instructed  the 
jury  that,  in  case  they  found  any  of  the  mortgages  valid 
and  some  invalid,  they  should  find  in  favor  of  such  plaintiff 
or  plaintiffs  as  had  established  the  validity  of  his  or  their 
mortgages,  and  against  the  others.  The  error  was  prejudi- 
cial because  of  its  result  in  adjudicating  the  rights  between 
all  the  parties. 

6.  We  believe  we  have  covered  all  the  assignments  of 
error  referred  to  in  the  briefs  of  counsel.  The  brief  of 
plaintiff  in  error  contains  reflections  upon  the  conduct  of 
the  trial  judge  which  go  so  far  as  to  insinuate  that  he  was 
purposely  unfair.  Such  remarks  are  always  out  of  place; 
they  are  unprofessional,  and  when  indulged  in  demand  tliat 
they  should  be  met  with  fitting  censure.  A  careful  exam- 
ination of  the  record  shows  that  the  trial  judge  conducted 
the  case  with  impartiality,  dignity,  and  marked  ability  and 
precision.  The  judgment  must  be  reversed  upon  the  sole 
ground  of  the  error  in  the  eighth  instruction. 


ReVEBSED  and  BBICANBED. 


The  other  commissioners  concur. 
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C.  AtTLTHAN  &  OOMPANT  V.  ElIBHA  L.  MaBTIK. 

FiLBD  OoTOBSB  4,  1893.     Na  4513. 

Trial:  Oontbact  in  Eyidbncb:  Ck>R8TBi7cnov:  Inbtbuctioks. 
Where,  opon  atrial,  it  appears  that  the  rights  of  the  parties  de- 
pend upon  a  contract  between  them  in  eyidenoe,  it  is  the  dntj 
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of  the  ooart  to  oooatrae  sach  contract  according  to  its  legal  ef- 
fect; and  the  refnsal  to  give  an  instrnotion  correctly  conatming 
andh  contract,  and  pertinent  to  the  IflBnee,  ia  erxoneooa. 

Erbob  from  the  district  ooart  of  Fillmore  couotj. 
Tried  below  before  Mobris,  J. 

Sawyer  &  SneU  for  plaintiff  in  error, 

Chaa,  H,  Sloan  and  Maule  &  MoDonaldy  contra, 

Ibvine,  C. 

Elisha  L.  Martin  sued  C.  Aaltman  &  Company,  al- 
l^ing  an  indebtedness  from  Aultman  &  Company  to 
Martin  growing  out  of  certain  transactions  connected  with 
the  sale  of  a  threshing  machine  by  Martin,  as  the  agent  of 
Aultman  &  Company.  •  The  defendant  filed  practically  a 
general  denial  followed  by  a  plea  of  the  statute  of  limi- 
tations as  to  certain  items  claimed  by  plaintiff,  and  also  a 
counter-claim  based  upon  certain  matters  growing  out  of  the 
same  general  transaction.  The  reply  contained  a  denial  of 
the  affirmative  matter  and  also  matter  in  confession  and 
avoidance. 

There  was  a  trial  to  a  jury  and  a  verdict  for  $211  in 
favor  of  Martin.  Upon  a  motion  for  a  new  trial  a  remitti- 
tur for  $11  was  required  as  a  condition  of  sustaining 
the  verdict,  the  case  having  been  begun  before  a  justice  of 
the  peace,  and  the  remittitur  being  for  the  puri)ose  of  re- 
ducing the  judgment  to  an  amount  within  the  jurisdiction 
of  the  justice. 

It  appeared  from  the  evidence  that  Martin  acted  as  agent 
for  Aultman  &  Company  in  the  sale  of  machines  under 
written  annual  contracts,  two  of  which,  covering  the  period 
of  the  transactions  in  question,  are  in  evidence.  One  of 
the  items  claimed  by  Martin  was  $85  for  freight  paid 
for  bringing  the  threshing  machine  to  Fairmont.  One  of 
the  provisions  of  the  contract  in  force  at  that  time  was  that 
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the  agent  agrees  '^  to  sell  said  machine  at  retail  prices  that 
should  be  furnished  bj  the  partj  of  the  first  part,  adding 
freight  and  charges/^  and,  further,  the  agent  agrees  ''  to  re- 
ceive all  machines  and  extras  shipped,  pay  freight  on  the 
same."  The  plain  object  was  to  insure  to  Aultman  &  Com- 
pany their  retail  prices  for  the  machines  as  listed,  without  de- 
duction for  freight,  by  requiring  the  agent  to  pay  freight  and 
add  this  amount  to  the  retail  price  of  the  machine.  The 
evidence  shows  that  this  maohine  was  sold  at  not  more  than 
$10  over  the  retail  price  as  listed  by  Aultman  &  Com- 
pany. The  defendant  requested  the  court  to  charge  the 
jury  as  follows:  ''You  are  instructed  that  the  plaintiff  can- 
not recover  the  item  of  freight  sued  for  as  he  agreed  to  pay 
it  under  his  contract  of  agenqr." 

This  instruction  was  refused.  In  fact,  the  only  ioBtroe- 
tions  given  were  as  follows :  First,  a  statement  in  detail  of 
the  allegations  of  the  pleadings;  next,  a  general  instruc- 
tion as  to  the  burden  of  proof;  next,  the  usual  instrootioo 
that  the  jury  is  the  judge  of  the  credibility  of  witnesses 
and  the  weight  to  be  attached  to  the  testimony ;  and,  finally^ 
that  if  certain  notes  taken  by  Martin  had  been  made  in  ao- 
coi'ilunce  with  the  contract,  then  the  plaintiff  was  not  liable 
as  guarantor.  This  related  to  the  subject-matter  of  the 
counter-claim.  The  jury  was  left  entirely  free  to  charge 
Aultman  &  Company  with  the  whole  amount  of  the  freight, 
where,  .under  the  plain  provisions  of  the  contract,  they  were 
not  liable.     In  this  the  court  erred. 

If  the  record  were  otherwise  free  from  objections  we  might 
permit  the  plaintiff  to  remit  the  amount  of  freight  from  the 
judgment,  and  should  he  so  elect,  affirm  it  for  the  remain- 
der. But  we  think  that  justice  demands  that  the  case 
should  be  remanded  for  a  new  trial.  The  contracts  sued 
upon  are  complicated,  and  the  items  of  demand  and  counter^ 
claim  required  a  construction  of  various  portions  of  the 
contracts.  The  instructions  given  wholly  fail  to  present 
to  the  jury  the  law  bearing  upon  any  of  these  items,  except 
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npon  the  single  question  whether  plaintiff  was  liable  as 
guarantor  upon  the  notes  referred  to.  The  whole  case  was 
given  to  thejury  upon  a  bare  statement  of  the  issues  and 
general  instructions  as  to  the  burden  of  proof  and  weight 
of  evidence.  The  special  law  applicable  to  the  different 
portions  of  the  case  was  nowhere  stated.  The  jury  was 
left  to  judge  both  of  the  law  and  the  facts.  The  l^al  effect 
of  a  contract  is  a  question  of  law  upon  which  it  is  the  duty 
of  the  court  to  instruct  thejury.  A  detailed  examination 
of  the  different  branches  of  the  coatroversy  would  be  fruit- 
less at  this  time  in  the  present  state  of  the  record.  The 
refusal  to  give  the  instruction  in  regard  to  freight  is  suffi- 
cient to  require  a  reversal  of  the  case. 

Bevebseb  akd  bemandsd. 

Thb  other  commissioners  concur. 


JOfiLAH  S.  McCORMICK,  APPfiliLANT,  V.  CiTY  OF  OhAHA 

AND  John  Rvhk,  Ta&ASUBEBy  appellees. 

FiLBD  OcTOBBB  4, 1883.     No.  4060. 

ICetropolitan  Cities:  Damagbs  by  Eztensioit  of  Stbkst: 
Assessment  Upon  Pbopbbty  Spbciallt  Bbkbpitbd:  Lia- 
bility OF  Owners  of  Pbopebty  not  Adjacent  to  Im- 
pboybmbnt.  a  city  of  the  metropolitan  claas  has  power,  in 
order  to  provide  fnnds  for  the  pnyroeat  of  damages  awarded  the 
owners  of  property  appropriated  for  extending  a  street,  to  levy 
a  special  assessment  npon  all  the  property  specially  benefited 
almtting  on  or  adjacent  to  the  street  ao  extended,  and  is  not 
confined  for  the  pnrpose  of  snch  assessment  to  the  property  abnt- 
ting  npon  or  ady  scent  to  that  portion  of  the  street  which  consti- 
tntes  the  extension. 

Appeal  from  the  district  court  of  Douglas  oountj. 
Heard  below  before  Doane^  J. 
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The  facts  are  stated  in  the  opinion. 

Ambrose  &  DuffU^  for  appellant,  contending  that  appel- 
lant's property y  two  miles  from  that  portion  of  the  street 
opened  and  extended  and  not  abutting  on  the  street  im- 
proved, is  not  ^'adjacent"  within  the  meaning  of  the  stat- 
ute authorizing  the  assessment,  and  that  no  valid  assess- 
ment can  be  made  on  account  of  special  benefits,  cited: 
Rapaije  &  L.  Law  Die;  Anderson  Law  Die.;  Bouvier 
Law  Dia;  People  v.  Scfierfnerhorriy  19  Barb.  [N.  Y.J, 
556;  Soavill  v.  Oily  of  Cleveland^  1  O.  St.,  130;  Owrd  o. 
Commonwealth,  14  B.  Mon.  [Ky.],  386;  In  re  Wardy  52 
N.  Y.,  397;  MaUhemen  v.  City  of  La  Salle,  117  111.,  411; 
GUy  of  Indianapolis  v.  McAvoy,  86  lud.,  557;  House  v. 
Oreensburg,  93  Ind.,  533;  Kemp  v.  MUcheU,  29  Id.,  225; 
Oontinental  Improvement  Co.  v.  Phelps,  47  Mich.,  299; 
Holmes  v.  Oarley,  31  N.  Y.,  289;  Walxfield  Board  of 
Health  v.  Lee,  1  Exc.  Div.  [Eng.],  336 ;  City  of  Burling- 
ton  V.  Quick,  47  la.,  224;  United  States  v.  Chaplin,  31 
Fed.  Rep.,  890;  United  States  v.  Denver  &  R.  O.  R.  Oe>., 
Id.,  886;  In  re  Municipality  No.  £,7  La.  Ann.,  76;  Inr€ 
Jennings,  6  Cow.  [N.  Y.],  544. 

W.  J.  Oonnell,  contra,  cited :  City  of  Springfield  v*  Oreen, 
120  111.,  269;  Wdler  v.  CUy  of  SL  Paul,  5  Minn.,  95;  In 
re  Chestnut  Avenue,  68  Pa.  St.,  81. 

A.  J.  Poppleton,  also,  for  appellees. 

Irvine,  C. 

This  case  involves  the  construction  of  certain  portions 
of  the  act  relating  to  metropolitan  cities,  fixing  the  author- 
ity of  such  cities  to  levy  local  assessments  for  the  purpose 
of  paying  damages  awarded  to  owners  of  property  taken 
for  the  opening  of  streets. 

The  petition,  after  allying  the  corporate  capacity  of 
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Omaha  as  a  metropolitan  city  and  the  official  position  of 
the  defendant  Rush,  avers  that  the  mayor  and  council,  hav- 
ing declared  the  necessity  of  opening  and  extending 
Thirteenth  street  from  Spriiig  street  to  the  south  city  limits, 
and  having  determined  the  damages  therefor  to  the  owners 
of  property  taken  for  such  opening  and  extension,  passed 
an  ordinance  assessing  and  levying  upon  the  property  ex- 
tending from  and  including  the  corner  of  Thirteenth  and 
Douglas  streets  south  upon  each  block  to  the  south  city 
limits  on  Thirteenth  street,  a  tax  for  the  purpose  of  paying 
such  damages ;  that  said  tax  was  assessed  upon  said  prop- 
erty fronting  and  lying  upon  Thirteenth  street  upon  either 
side  thereof  from  Thirteenth  and  Douglas  street  to  the 
south  city  limits  as  having  been  especially  benefited  to  the 
full  amount  of  the  tax ;  that  the  plaintiff  is  the  owner  of 
two  lots  lying  upon  the  corner  of  Harney  and  Thirteenth 
streets  and  having  a  frontage  of  132  feet  upon  each  street, 
and  is  also  the  owner  of  the  south  88  feet  of  another  lot 
lying  upon  the  corner  of  Thirteenth  and  Howard  streets, 
and  all  of  said  property  is  at  least  one  and  one-half 
miles  from  the  south  limits  of  the  city ;  that  said  property 
does  not  abut  on  and  is  not  adjacent  ''  to  the  said  street  so 
as  aforesaid  opened  and  extended,''  and  is  not  subject  to 
taxation  for  paying  the  damages  assessed ;  that  nevertheless 
an  assessment  was  levied  upon  each  of  said  lots,  and  that 
defendants  were  proceeding  to  collect  the  taxes.  An  in- 
junction was  asked  to  prevent  the  collection  of  the  taxes,  and 
a  decree  sought  declaring  the  tax  illegal  and  not  a  lien 
upon  the  property. 

To  this  petition  a  general  demurrer  was  filed  which  was 
sustained,  and  the  plaintiff  electing  to  stand  on  his  petition, 
there  was  a  judgment  of  dismissal  from  which  plaintiff 
appeals. 

The  sections  relating  to  cities  of  the  metropolitan  class 
under  which  the  defendant  city  must  derive  its  authority 
to  levy  the  assessment  in  question,  so  far  as  they  are  ma- 
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terial  to  the  question  iovolvedi  are  as  follows :  Section  69 
is  a  long  section  containing  a  grant  of  power  to  generally 
open  and  improve  streets,  and  defining  particularly  the 
manner  in  which  grading,  curbing,  guttering  and  paving 
shall  be  done  and  paid  for.  The  only  portion  of  the  sec- 
tion referring  to  the  opening  and  extension  of  streets  is  as 
follows: 

"  The  mayor  and  council  shall  have  power  to  open,  ez-p' 
tend,  widen,  narrow,  grade,  curb,  and  gutter,  park,  beautify, 
or  otherwise  improve  and  keep  in  good  rq>air,  or  oausetbe 
same  to  be  done  in  any  manner  they  may  deem  proper,  any 
street,  avenue,  or  alley  within  the  limits  of  the  city,  *  *  * 
and  to  defray  the  cost  and  expense  of  improvements  or  any  of 
them,  the  mayor  and  council  of  such  city  shall  have  power 
and  authority  to  levy  and  collect  special  taxes  and  assess* 
ments  upon  the  lots  and  piecos  of  ground  adjacent  to  or 
abutting  upon  the  street,  avenue,  alley  or  sidewalk  thus  in 
whole  or  in  part  opeqed,  widened,  curbed,  and  guttered, 
graded,  parked,  extended,  constructed,  or  otherwise  im- 
proved or  repaired,  or  which  may  be  espeoially  benefited 
by  any  of  said  improvements/' 

Section  73  provides  that  ^'All  special  taxes  to  cover  the 
cost  of  any  public  improvement  herein  authorised  shall  be 
levied  and  assessed  on  all  lots,  parts  of  lots,  lands  and  real 
estate  bounding,  abutting,  or  adjacent  to  such  improvement, 
or  within  the  district  created  for  the  purpose  of  making 
such  improvement,  to  the  extent  of  the  benefits  to  such 
lots,  parts  of  lots,  lands,  and  real  estate  by  reason  of  such 
improvement,  such  benefits  to  bedetermiued  by  the  council 
sitting  us  a  board  of  equalization,"  etc. 

Section  118  grants  the  power  of  eminent  domain  for 
streets,  alleys,  avenues,  sewers,  parlos,  boulevards,  public 
squares,  gas-works,  water-works,  and  other  purposes. 

Section  119  provides  that  '^  The  council  shall  have  power 
and  is  hereby  authorized  to  assess  the  damages  awardsd  or 
recovered  for  grading,  change  of  grade,  or  for  the  appro*- 
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priation  of  private  property  upon  the  lots  and  lands  bene- 
fited, whicii  shflU  abut  or  be  adjacent  to  the  street^  avenue, 
or  alley  graded,  or  for  the  opening,  extending,  or  widening 
of  which  private  property  shall  be  appropriated/' 

It  will  he  observed  that  the  petition  alleges  in  effect  that 
the  propeHy  of  the  plaintiff  has  a  frontage  upon  Thirteenth 
street,  but  that  it  lies  one  mile  and  one-half  north  of  the 
south  city  limits.  The  improvement  for  which  the  tax  was 
levied  was  for  the  extension  of  Thirteenth  street  from 
Spring  street  to  the  south  city  limits.  The  distance  from 
plaintiff's  property  to  Spring  street,  the  north  end  of  the 
extension,  is  not  alleged,  and  the  judgment  might  be  af- 
firmed upon  the  ground  that  it  does  not  appear  from  the 
petition  that  plaintiff's  lots  do  not  abut  upon  that  portion 
of  the  street  opened.  It  is  assumed  in  both  briefs,  how- 
ever, that  Spring  street  is  a  considerable  distance  south  of 
plaintiff's  property,  and,  as  the  case  was  argued  upon  both 
sides  upon  this  assumption,  we  prefer  to  base  our  decision 
upon  the  same  ground. 

The  plaintiff's  property,  under  any  definition  of  the  term 
^^  adjacent,"  is  adjacent  to  Thirteenth  street  In  fact  it  abuts 
thereon,  but  it  is  more  than  doubtful  whether  under  any 
circumstances  it  could  be  said  to  be  adjacent  to  that  portion 
of  Thirteenth  street  for  the  opening  of  which  the  tax  was 
levied.  The  precise  question  presented  for  determination 
is,  therefore,  whether  under  the  statutes  referred  to,  the  city 
has  the  power,  for  the  purpose  of  raising  funds  to  pay  the 
damages  awarded  to  the  owners  of  pro|)erty  appropriated 
lor  extending  a  street,  to  levy  a  special  assessment  upon 
any  property  benefited  which  abuts  upon  or  lies  adjacent  to 
any  portion  of  Uie  street  so  extended,  or  whether,  upon  the 
other  hand,  the  power  of  the  city  is  restricted  to  the  levy 
of  assessments  upon  property  abutting  upon  or  adjacent  to 
that  portion  of  the  street  so  opened,  or,  in  other  words,  the 
extension  itself. 

This  question  is  surrounded  with  difficulty.  Grood  rea- 
56 
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soning  may  be  and  in  fact  has  been  advanced  in  support  of 
either  view.  Authority  is  of  little  value  unless  based  upon 
statutes  identical  in  language  with  our  own.  Such  author- 
ity we  have  not  been  able  to  find,  and  in  the  construction 
of  statutes  quite  similar  to  our  own,  eminent  courts  have 
reached  different  conclusions.  Thus  in  Minnesota  (he  stat* 
ute  provides  that  the  cost  of  '^grading  *  *  ♦  streets 
shall  be  chargeable  to  and  payable  by  the  lots  fronting  on 
such  BireeU,^^  It  was  held  that  an  assessment  levied  upon 
lots  fronting  only  upon  that  portion  of  the  street  improved 
was  voidy  and  that  it  was  imperative  that  the  tax  should  be 
laid  upon  all  the  lots  fronting  upon  the  whole  street. 
(  WdUr  V.  CUy  of  St,  Paul,  5  Minn.,  70.) 

In  Re  Chestnut  Avenue^  68  Pa.  St.,  81,  a  similar  con- 
struction was  given  a  similar  statute,  but  in  this  case,  it 
should  be  noted,  Judge  Sharswood  dissented. 

Upon  the  other  hand,  in  the  case  of  In  re  Munidpalibg 
No.  i8f  7  La.  Ann.,  76,  the  word  ^'adjacent''  was  given  the 
force  of  ''contiguous,"  and  it  was  held  that  only  land  con- 
tiguous to  the  portion  of  the  street  improved  was  subject  to 
assessment  The  language  of  the  statute  does  not,  how- 
ever, appear  in  the  report. 

In  Scovill  V,  CUy  of  Cleveland,  1  O.  St.,  126,  Ranney,  J., 
delivered  the  opinion  construing  a  statute  which  granted 
power  to  levy  a  special  tax  to  pay  the  cost  of  grading,  pav- 
ing, or  otherwise  improving  any  road,  street,  etc.,  by  dis- 
criminating assessment  upon  the  land  and  ground  bounding 
and  abutting  upon  said  road^  etc,  or  near  thereto,  in  pro- 
portion to  the  benefit  accruing  therefrom  to  such  ground  or 
land.  It  was  held  that  the  city  was  restricted  in  this  assess- 
ment to  lands  abutting  upon  the  improvement  or  near  thereto. 

The  foregoing  cases  are  the  only  ones  to  which  our  at- 
tention has  been  directed,  nearly  enough  in  point  to  throw 
any  real  light  upon  the  question,  and  the  diversity  of  con- 
clusions reached  renders  it  necessary  for  us  to  consider  thi9 
case  upon  general  principles  and  with  a  view  solely  to  the 
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constraotioQ  of  our  own  statates.  Of  the  sections  appli- 
cable to  street  extensions,  section  69  contain^  a  general 
grant  of  power  to  levy  and  collect  special  taxes  ^*  upon  the 
lands  and  pieces  of  ground  adjacent  to  or  abutting  upon 
the  street,  avenue,  alley,  or  sidewalk,''  in  whole  or  in  part^ 
improved;  and  the  improvement  contemplated  by  this  seo- 
tion  is  not  only  opening  or  extending,  but  also  grading, 
paving,  parking  and  beautifyiug.  A  later  provision  of  the 
section  expressly  limits  the  tax  for  grading,  curbing,  gut- 
tering, and  paving  to  the  property  abutting  upon  that  por- 
tion of  the  street  improved.  The  object  of  this  section 
seems  to  be  to  provide  funds  for  the  actual  making  of  such 
improvements,  and  not  for  the  payment  of  damages  aris- 
ing out  of  the  exercise  of  the  right  of  eminent  domain. 
It  is,  therefore,  only  applicable  to  this  case  in  so  far  as  sim-r 
ilarity  or  difference  of  language  may  aid  us  in  the  con^ 
struction  of  section  119.  The  same  remark  may  be  made 
as  to  section  73. 

In  section  119  is  found  the  grant  of  power  upon  which 
this  tax  must  be  based.  Here  the  authority  is  to  assess 
the  damages  awarded  for  the  appropriation  of  property 
*^  upon  the  lots  and  lands  benefited  which  shall  abut  or  be 
adjacent  to  the  street,  avenue,  or  alley  *  *  *  for  the 
opening,  extending,  or  widening  of  which  private  property 
shall  be  appropriated." 

The  legislature  had  in  mind  the  opening  of  a  portion 
only  of  a  street.  This  is  shown  by  the  use  of  the  word 
^^  extended,"  which  clearly  implies  the  prolongation  of  an 
existing  street.  This  kind  of  ta  improvement  being 
then  clearly  in  view  of  the  legislature,  the  exact  language 
of  the  statute  is  very  significanL  The  tax  may  be  levied 
upon  any  lands  benefited  which  shall  '^  abut  or  be  adjacent 
to  the  ftreet.^^  It  would  seem  that  had  the  legislature  in- 
tended to  confine  the  tax  to  property  adjacent  to  the  m- 
provementf  it  would  have  used  appropriate  language. 

In  the  next  place,  by  giving  the  statute  the  construction 
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fer  which  defendants  contend,  greats  foroe  is  giv«n  to  the 
fiirtber  linjjtation  that  the  tax  shall  be  confined  to  the  lota 
aftd  lands  benefited.  There  is  no  other  property  aabject 
to  local  assessments,  and  in  the  absence  of  the  expression  of 
this  liaaitation,  upon  oonstitational  principleBy  the  courts 
w«uld  read  such  langni^  into  the  statute.  The  expression 
of  this  limitationy  it  may  be  inferred,  was  in  view  of  a 
broad  power  granted  to  go  beyond  the  region  of  the  im- 
provement itself  and  tax  land  upon  the  same  street,  pro- 
vided such  land  was  benefited. 

A  further  reason  for  this  construction  is  that  it  is  more 
eq[nitable.  It  is  not  in  all  cases  that  the  extension  of  a 
street  confers  a  special  benefit  upon  all  property  abutting 
upon  the  street.  In  most  cases,  however,  it  is  not  the 
property  abutting  upon,  or  adjacent  to  the  extension  whidi 
receives  the  sole  benefit.  Property  lying  at  a  veiy  oonsid- 
erable  distance  from  the  extension  may,  by  the  opening  of 
a  street  beyond  its  former  terminus,  receive  a  benefit  spedal 
in  its  nature  and  distinct  from  the  benefit  conferred  upon 
the  community  at  large.  In  such  case  such  property  ought 
to  bear  its  proportionate  burden.  It  would  be  unfair  and 
unjust  to  impose  the  whole  burden  upon  only  a  small  por- 
tion of  the  property  benefited. 

In  some  of  the  authorities  cited  by  plaintiff,  the  narrower 
coQStruction  is  given  statutes  upon  the  ground  that  there 
existed  no  forum  to  determine  benefits,  and  the  acts  them- 
aelves  not  restricting  the  tax  to  the  property  benefited, 
they  must  be  so  limited  by  construction  as  to  confine  the 
tax  to  such  property  as  might  conclusively  be  presumed  to 
receive  the  benefits.  No  such  obstacle  exists  in  our  stat^ 
utes.  A  manner  of  equalizing  such  assessments  is  pro* 
vided,  and  the  council  is  made,  in  the  first  instance  %t  least, 
the  judge  of  benefits  conferred.  The  statute  restricts  the 
council  in  determining  what  property  shall  be  assessed  to 
(he  property  it  shall  determine  was  benefited. 

It  might  be  urged  that  section  73  limits  the  tax  to  the 
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lands  bounding,  abutting,  or  adjacent  to  such  improvemeutSy 
but  tlie  language  of  this  section,  when  taken  as  a  whole, 
clearly  lefers  to  section  69,  which,  as  before  poiated  out, 
applies  to  the  cost  of  actually  maliiiig  the  improvement, 
and  not  to  the  payment  of  damages.  Whether  this  section 
is  a  limitation  upon  the  general  grant  quoted  from  section 
69,  and  which  would,  in  the  absence  of  section  73,  from 
similarity  of  language,  receive  the  same  construction  as  sec- 
tion 119,  is  not  for  us  here  to  determine.  The«  legislature 
may  have  deemed  proper  to  provide  different  limits  of  tax- 
ation for  the  two  different  purposes.  At  any  rate^  if  sec- 
tion 73  is  to  be  construed  for  the  purposes  to  which  it  is 
applicable,  as  limiting  the  power  to  tax  to  property  adjacent 
to  the  improvementf  is  not  applicable  to  the  case  under  oon- 
sideration,  and  the  absence  of  such  a  limitation  upon  the 
imposition  of  taxes  to  pay  awards  of  damages  grounds  an 
inference  in  favor  of  the  broad  construction  rather  thao  the 
narrow. 

It  is  nowhere  alleged  in  the  petition  that  plaintiff's 
property  was  not  specially  l)enefited  to  the  amount  of  the  tax 
imposed,  and  as  it  abuts  upon  the  street  extended  we  tbink 
it  was  aubject  to  taxation. 

The  jodgment  of  the  district  oQort  was  right  and  is 

Affibmed. 
*    The  other  oommissloners  oonour. 


Clemens  Obk^hp  y.  William  H.  Ceutss  et  al. 

FUKD  OCTOBBB  4,  1893.     Na  4074. 

Beplevin :  Buildings  as  Chattels:  Ck>NTBACT  of  Sale:  NerBS 
Given  by  Pusghasbb:  Default:  Ikstsuctions.  A,  by  con- 
tract in  writing,  agreed  to  sell  to  B  an  elevator  and  other  bnildr 
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iDgB  situated  npon  land  leased  to  A  for  a  term  of  yeara.  B  was 
pat  into  poMession,  the  bnilding^B  remaining  in  their  original 
poeitioa«  The  contract  provided  for  payment  of  the  pnrehaao 
aaooey  by  B  to  A  in  certain  installments;  that  time  sboald  be 
the  essence  of  the  contract,  and  in  case  defaalt  sboald  be  made^ 
the  contract  should  become  void,  and  B  be  deemed  a  mere  tenant 
at  will,  and  payments  made  become  forfeited  as  stipalated  dam- 
ages; that  upon  the  strict  performanos  of  the  contract  A  woald 
make  a  good  and  safficient  bill  of  sale  of  the  premises  to  B. 
Notes  were  given  by  B  to  A  for  the  deferred  payments.  B  made 
de&alt  \n  his  payments,  and  A  did  not  return  or  tender  back  the 
anpaid  notes  to  B,  either  before  suit  or  before  or  at  the  triaL 
EM,  (1)  That  replcTin  woald  not  lie  to  recover  possession  of  the 
property  withoat  a  return  or  tender  of  the  anpaid  notes;  (2)  that 
irrespective  of  the  qaeatton  of  a  retam  or  tender  of  such  notes 
the  vendor  could  not  proceed  in  replevin. 

Error  from  the  district  court  of  Merrick  county.    Tried 
below  before  PoeT,  J. 

The  opinion  contains  a  statement  of  the  case. 

C  A.  Biddwin  and  John  Patterson,  for  plaintiff  in  error, 
to  support  the  contention  that  to  maintain  replevin  it  was 
unnecessary  to  return  or  tender  back  the  unpaid  notes  given 
by  the  purchaser,  because  the  sale  was  conditional  and  the 
property  belonged  to  the  plaintiff  when  the  defeudanta 
fiiiled  to  perform  the  contract,  cited :  Marsion  v.  Baldtoin,  17 
Mass.,  605 ;  Harkness  v.  Busaell,  118  U.  S.,  663 ;  Albright 
V,  Brown^  23  Neb.,  136 ;  Benjamin,  Sales  [4th.  ed.],  sec. ' 
320,  and  note ;  Marquette  ManufactuHng  Cb.  v,  Jeffrey, 
13  N.  W.  Rep.  [Mich.],  592 ;  Dunlap  v.  Gleason,  16  Mich., 
158;  Preeton  v.  Whitney,  23  Id.,  260;  Germain  v.  Wind, 
13  Pac.  Rep.  [Wash.],  753;  Dodd  v.  Bowles,  19  Id.,  156; 
New  Home  Sewing  Macldne  Co.  v,  Bothane,  38  N.  W. 
Rep.  [Mich.],  326;  Slioshonetz  v.  OampbeU,  24  Pac.  Rep. 
[Utah],  672 ;  Tufis  v.  D'Arcambal,  48  N.  W.  Rep.  [Mich.], 
497;  Jones,  Mortgages,  sees.  256-270. 


J".  W.  Sparks  and  J".  C.  Martin,  contra. 
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Irvine,  C. 

The  plaintiff  iu  error  sued  the  defendants  in  error  in  re- 
plevin to  recover  the  possession  of  a  grain  elevator,  a  two- 
fltory  warehouse,  an  engine  and  boiler  house,  au  engine, 
boiler,  belting,  machinery,  and  office  building  situated  upon 
the  right  of  way  of  the  Union  Pacific  Railway  Company 
at  Clark's  station. 

Haddoz  filed  a  general  denial.  The  two  other  defend - 
tints  acquiesced  in  plaintiff's  demand  for  the  property  and 
do  not  figure  in  the  controversy.  The  proof  shows  that 
the  plaintiff  and  one  Hains  at  one  time  owned  the  property 
in  question,  and  that  it  was  situated  upon  land  which  is  a 
part  of  the  right  of  way  of  the  Union  Pacific  Railway  Com- 
pany, and  which  had  been  leased  to  Oskamp  and  Hains. 
Two  of  the  houses  were  erected  upon  permanent  stone  foun- 
dations. Oskamp  and  Hains  entered  into  a  written  con- 
tract with  Haddox  for  the  sale  of  this  property  to  the  latter. 
This  contract  is  framed  in  language  commonly  used  in  cer- 
tain forms  of  contracts  for  the  sale  of  land.  By  it  the 
parties  of  the  first  part  (Oskamp  and  Hains)  ^'agreed  to 
sell  to  the  party  of  the  second  part"  the  property  described 
in  the  petition,  and  Haddox  '' agreed  to  buy"  and  to  pay 
for  the  property  $6,000,  $1,000  in  hand,  and  $100  every 
thirty  days  for  one  year  from  the  date  of  the  contract,  and 
$200  every  thirty  days  thereafter;  provided^  that  if  $4,000 
or  more  should  be  paid  in  the  first  year,  then  the  vendors 
should  allow  Haddox  a  rebate  of  $500.  Haddox  also 
agreed  to  pay  all  taxes  and  to  insure  the  buildings  for  the 
benefit  of  the  vendors  in  the  sum  of  $3,350.  The  contract 
then  proceeds  as  follows :  '^  Forthwith,  after  the  payment  of 
«uch  purchase  money,  taxes  and  interest  as  aforesaid,  time 
being  the  essence  of  this  contract,  the  parties  of  the  first 
part  agree  to  execute  or  cause  to  be  executed  to  the  party 
of  the  second  part  a  good  and  sufficient  bill  of  sale  for  the 
isaid  described  premises." 
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It  was  then  provided  that  in  case  default  should  be  made 
in  the  performance  of  any  of  the  conditions  by  the  vendee 
to  be  performed^  the  contract  should  become  void,  and  the 
party  of  the  second  part  be  deemed  a  mere  tenant  at  will, 
and  be  liable  to  be  proceeded  against  in  a  forcible  entry  and 
detainer  case,  and  that  all  payments  that  might  have  been 
made  should,  in  that  caaei  become  forfeited  as  stipulated 
damages. 

It  appeared  that  Haddoz  was  put  into  possession  under 
this  contract;  that  in  addition  to  the  $1,000,  a  payment  of 
$500  had  been  made ;  that  Haddox  had  failed  to  insure  the 
property ;  had  defaulted  in  his  payments,  and  that  Hains^ 
interest  had  been  transferred  to  Oslcamp.  It  also  appeared 
that  notes  had  been  given  by  Haddoz  for  the  deferred  pay- 
ments; that  these  notes  were,  at  the  time  of  demand  and 
institution  of  the  suit,  in  the  possession  of  the  Omaha  Na- 
tional Bank  for  collection.  They  were  not  tendered  back 
to  Haddox  when  the  action  was  brought  nor  even  at  the 
trial.  The  property  was  delivered  to  the  plaintiff,  but  the 
buildings  were  not  moved  from  their  original  location. 

These  facts  were  all  undisputed.  The  trial  judge  in- 
structed the  jury  to  find  for  the  defendant  upon  the  ground 
that  plaintiff  could  not  rescind  the  contract  without  tend- 
ering back  the  notes.  There  was  a  verdict  accordingly,  fix* 
ing  the  value  of  the  property  at  $5,600. 

All  the  assignments  of  error  relate  directly  or  indirectly 
to  the  propriety  of  the  instruction  given.  The  plaintiff 
contends  that  the  contract  with  Haddox  amounted  only  ta 
a  proposition  to  sell,  or,  at  most,  to  a  conditional  sale;  that 
no  title  had  passed,  and  that  under  the  strict  terms  of  the 
contract,  upon  default  the  plaintiff  became  entitled  to  the 
immediate  possession  of  the  property  without  tendering 
back  the  notes. 

It  is  very  doubtful  whether  the  plaintiff  was  entitled  to 
maintain  replevin  even  under  his  construction  of  the  con- 
tract.    It  may  be  admitted  that  the  buildings  in  question 
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were  chattels,  and  the  doubt  remains  just  as  serious.  A 
lease  for  years  is  also  a  chattel,  but  if  a  tenant  for  years 
sublets  and  the  sub-tenant  holds  over  aAer  his  term,  the 
remedy  is  clearly  by  forcible  entry  and  detainer  and  not  re^ 
plevin.  It  is  the  nature  of  the  thing  itself,  and  not  that 
of  the  plaintiff's  property  in  the  thing,  which  determines 
whether  forcible  entry  and  detainer  or  replevin  will  lie. 

It  is  true,  as  pointed  out  by  the  plaintiff,  that  this  court 
has  held,  under  certain  peculiar  circumstances,  that  build- 
ings may  be  chattels  personal  and  subject  to  replevin;  but 
to  allow  replevin  to  be  maintained  under  such  circum- 
stances as  these  makes  the  writ  in  effect  a  writ  of  restitu- 
tion for  land,  an  office  which  it  cannot  be  permitted  to  ful- 
fill. Replevin  is,  in  any  case,  a  harsh  remedy,  permitting 
the  {daintiff  to  take  property  upon  his  bare  allegation  of 
ownership,  and  before  any  opportunity  to  try  the  issue. 
The  court  should  be  very  jealous  of  extending  the  action 
beyond  the  cases  to  which  it  was  designed  to  apply. 

We  do  not  think  the  contract  should  be  construed  as 
plaintiff  contends.  Title  was  not  expressly  reserved  in  the 
vendor  until  the  fulfillment  of  the  conditions.  The  vendee 
was  placed  in  full  possession,  clothed  with  all  the  indicia  of 
ownership,  and  we  are  thoroughly  satisfied  that  the  inten- 
tion of  the  parties  was  to  constitute  the  transaction  an  act- 
ual sale,  subject,  however,  to  be  defeated  at  the  option  of 
the  vendors  by  failure  upon  the  part  of  the  vendee  to  per- 
form  certain  conditions  subsequent  We  are  quite  positive 
that  viewed  in  this  light  the  vendee  could  not  have  been 
ousted  in  an  aotton  of  forcible  entry  amd  detainer,  for  the 
reason  that  in  such  an  action  the  equities  between  the 
parties  could  not  be  adjusted.  Had  the  action  taken  this  form 
it  would  be  directly  within  the  rule  in  Chicago^  B,  &  Q. 
R.  Cb.  V.  Skupa^  16  Neb.,  341.  The  same  objections  apply 
with  even  greater  force  to  the  action  of  replevin. 

Finally,  the  verdict  was  right  for  the  reason  given  by 
the  trial  judge  in  his  instruction.     It  would  be  intolerable 
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to  permit  the  vendor  to  insist  upon  the  forfeiture  in  sucii 
a  case  and  at  the  same  time  retain  the  evidences  of  indebt- 
edness upon  the  failure  to  pay  which  the  forfeiture  is 
claimed.  It  is  not  a  question  of  the  vendee's  right  to  have 
payments  already  made  refunded^  but  the  vendor  could  not 
rescind  the  contract  or  declare  it  forfeited,  retake  the  prop- 
erty and  at  the  same  time  hold  the  notes  for  the  remaining 
payments  and  retain  them  in  the  hands  of  his  agent  for 
collection.  We  are  cited  to  certain  cases  which  it  is 
claimed  establish  a  contrary  doctrine.  In  all  of  them  dis- 
tinctions exist  which  we  think  deprive  them  of  applicabil- 
ity; but  even  were  they  in  point  we  would  not  follow  them 
because  of  the  manifest  injustice  of  the  result.  Even  as 
against  a  fraudulent  vendee  the  vendor  must  return  or 
tender  back  a  note  given  for  the  purchase  money.  (Doane 
V.  LochDood,  115  111.,  490.) 

In  any  view  of  the  case  the  defendants  were  entitled  to  a 
verdict  and  the  judgment  is 

Affirmed, 


Thb  other  commissioners  concur. 


Adam  N.  Schuster  et  al.,  appellants,  v.  Gborgb 
C.  Sherman  et  al.,  appellees,  Impleaded  with 
Englehart,  Winning  &  Company,  appellants. 

Filed  Octobkb  17,  1893.    No.  3738. 

Mortga?:eB:  Fobsolosube:  Ck>N8iDEBA.TiOK:  Evidbkob.  When 
certain  mortgi^ea  gWen  by  a  married  woman  (o  secare  firm 
debts  of  the  firm  of  which  her  hnsband  was  a  member  were  in- 
trodnoed  in  evidence,  a  recital  in  the  mortgages  of  the  amount 
of  consideration  for  which  each  was  given,  '*  in  hand  fwid,"  it 
not  overcome  by  proof  that  the  mortgaged  property  was  her  sep* 
•  arate  estate,  and  that  the  debt  was  that  of  a  firm  of  which  her 
fansband  was  a  partner. 
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Appeal  from  the  district  court  of  Dawson  county* 
Heard  below  before  Hameb,  J. 

The  faets  are  stated  iii  the  opinion, 

Hoagland  &  Riase  and  E.  A.Chohy  for  appellants: 

The  law  gives  a  married  woman  the  right  to  bargain, 
bell,  and  convey  her  property.  It  enlarges  her  rights  by 
tiayiug  that  she  may  enter  into  any  contract  with  reference 
to  her  property  in  the  same  manner  and  with  like  effect  aa 
a  married  man  may  in  relation  to  his  property.  {Davis 
V,  Finsl  National  Bank  of  Cheyenne^  5  Neb.,  242 ;  Hale  ©• 
Christy,  8  Id.,  268;  SUvenson  v.  Oraig,  12  Id.,  466;  Nel- 
iton  V.  Bevina,  19  Id.,  718.)  The  consideration  for  the 
mortgages  was  sufficient.  (Jones,  Mortgages,  sec.  610; 
Huden  v.  Buddenaick,  4  Hun  [N.  Y.],  649;  Jackson  v. 
Jackson,  7  Ala.,  791 ;  Sharps  v.  MoPike,  62  Mo.,  304 ; 
Carr  v.  Hays,  25  Cen.  L.  J.  [Ind.],  32 ;  Herbst  v,  Lowe, 
65  Wis.,  316;  Biokford  v.  Oibbs,  8  Gush.  [Mass.],  164; 
Veazk  v.WiUis,^6  Gray  [Id.],  90.) 

C  W,  MeNamar,  contra. 

Maxwell,  Ch.  J. 

This  is  an  action  in  equity  brought  by  Schuster,  Hings- 
ion  &  Co.  to  foreclose  a  mortgage  on  the  S.  E.  ^  of  N.  W. 
},  and  lots  3,  4,  and  6  of  section  6,  in  township  II  north, 
range  25  west,  in  Dawson  county,  which  mortgage  was  ex- 
ecuted aud  delivered  to  plaintiffs  by  defendants  Anna  E. 
!B.  Sherman  and  George  C.  Sherman,  husband  and  wife,  on 
I>eceml)er  21,  1886,  to  secure  a  promissory  note  of  even 
date  with  said  mortgage.  The  note  was  executed  by  the 
said  George  C.  Sherman  in  the  name  of  Bystrom  &  Co.,  he 
being  a  member  of  the  firm,  for  $439.65,  payable  in  six 
months  after  date,  with  ten  per  cent  interest  per  annum 
thereon  from  date.     The  defendants  Euglehart,  Winning 
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&  Co.  answered,  setting  forth  a  mortgage  on  the  same  real 
estate  executed  and  delirered  on  December  21,  1886,  hy 
Anna  E.  B.  Sherman  and  George  C.  Sherman  to  secure  a 
promissory  note  of  even  date  with  said  mortgage,  which 
note  was  executed  hy  said  George  C.  Sherman  in  the  name 
of  By  Strom  &  Co.  to  said  Englehart,  Winning  &  Ca  for 
$139.25,  payable  six  months  after  date,  with  ten  per  cent 
interest  thereon  from  date.  The  defendant  George  V. 
Courtright  answered,  setting  up  his  note  ancP  mortgage 
on  the  same  real  estate  for  $600,  executed  and  delivered  to 
him  by  Anna  E.  B.  Stinson  August  1,  1886,  and  payable 
August  1,  1891,  with  seven  per  cent  interest  from  date 
thereof!  The  defendant  the  Nebraska  Farm  Loan  Mort- 
gage Company  answered,  setting  up  its  note  and  mortgage 
on  the  same  property  executed  and  delivered  to  it  by  said 
Anna  E.  B.  Stinson  August  1, 1886,  for  $90,  with  ten  per 
cent  interest  thereon  from  date.  The  defendant  George  A. 
Hoagland  answered,  setting  up  a  mechanic's  lien  for  mate- 
rial furnished  October  11, 1886,  in  the  erection  of  improve* 
ments  on  said  real  estate  in  the  sum  of  $364.81,  with  inter- 
est thereon  at  seven  per  cent  from.  November  20,  1886. 
The  defendant  Anna  E.  B.  Sherman  (nee  Stinson)  an* 
Bwered  the  petition  and  seeks  to  avoid  liability  on  t|ie 
mortgaged  of  plaintiff  and  Engleharl,  Winning  &  Co.  by 
pleading  that  she  was  a  married  woman  ;  that  the  property 
described  in  the  pleadings  was  and  is  her  sole  and  separate 
property;  that  said  mortgages  were  given  to  secure  the 
note  of  Bystrom  &  Co.,  a  partnership;  and  that  she  re- 
ceived no  consideration  for  the  mortgages.  She  denies  the 
claim  of  said  George  A.  Hoagland  and  pleads  usury  on  the 
part  of  the  Nebraska  Farm  Loan  Mortgage  Company's 
mortgage  and  note.  The  defendant  Sherman  made  no 
answer.  The  plaintiffs  and  Englehart,  Winning  &  Co.  each 
filed  a  general  denial  to  the  answers  of  Anna  E.  B.  Sher- 
man, George  A.  Hoagland,  George  V.  Courtright,  and  the 
Nebraska  Farm  Loan  Mortgage  Company.     The  case  was 
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referred  to  A.  S.  Baldwin  to  'take  testimony  and  report  his 
findings  of  facts  and  conclasions  of  law.  The  referee  took 
the  testimony  and  made  findings  as  follows : 

"1.  That  the  mortgagre  sought  to  be  foreclosed  by  the 
plaintiffs  herein,  executed  by  defendants  Anna  E.  B.  Sher- 
man and  Geo.  C.  Sherman  to  plaintiiTs^  was  executed  to 
them  in  their  partnership  name,  and  no  reformation  thereoi 
is  sought  by  the  plaintiffs. 

'^  2.  That  the  defendant  Anna^E.  B.  Sherman  is  the  owner, 
and  was  the  owner  at  the  date  and  execution  of  said  mort- 
gage, in  fee-simple  of  the  real  estate  described  therein,  and 
that  the  same  is  and  was  her  sole  and  separate  property  and 
estate;  that  she  was,  at  the  date  of  the  execution  of  said 
mortgage,  a  married  woman,  the  wife  of  the  defendant 
Geo.  C.  Sherman;  and  that  she  received  no  benefit  or  con- 
sideration for  executing  the  same. 

'^  3.  That  the  mortgage  on  said  premises  set  up  in  the 
answer  of  defendants  Englehart,  Winning  &  Co.,  and  exe- 
cuted by  defendants  Anna  E.  B.  Sherman  and  George  C. 
Sherman,  was  executed  to  said  defendants  Englehart,  Win- 
ning &  Co.  in  their  partnership  name,  and  no  rePormation 
thereof  is  sought  by  said  defendants  Englehart,  Winning 
A  Co. 

'^4.  That  the  defisndant  Anna  E.  B.  Sherman  was,  at 
the  time  of  the  execution  of  said  mortgage,  a  married 
woman,  the  wife  of  defendant  Geoi^e  C.  Sherman;  that 
she  was,  at  the  time,  the  sole  owner  of  the  real  estate 
therein  described  as  her  separate  and  undivided  property ; 
and  that  she  received  no  benefit  or  consideration  for  exe- 
cuting the  same. 

^*  5.  That  the  note  secured  by  the  mortgages  of  plaintiff 
and  defendants  Englehart,  Winning  &  Co.  were  the  notes 
of  a  partnership  firm,  Bystrom  &  Co.,  and  that  defendant 
C^rge  C.  Sherman  was  a  member  of  said  firm. 

^'  6.  That  the  note  and  mortgage  set  up  by  defendant 
George  V.  Courtright,  and  executed  by  defendant  Anna 
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E.  B.  Sherman  before  her  marriage,  as  Anna  E.  R  Stin* 
BODi  is  prior  in  point  of  time  to  all  other  liens  on  said 
premises,  and  is  the  first  lien  thereon,  and  that  there  is  due 
thereon  from  defendant  Anna  E.  B.  Sherman  to  defend- 
ant George  Y.  Courtright,  Febrnarj  4,  1889,  the  snm  of 
168-1.45,  and  that  the  said  George  Y.  Courtright  is  enti- 
tled to  have  said  mortgage  foreclosed  as  prayed  for  in  his 
said  cross-petition  and  answer. 

''  7.  That  the  note  and  mortgage  set  np  in  the  defendant 
Nebraska  Farm  Loan  Mortgage  Company's  answer  and 
cross-petition  was  executed  by  the  defendant  Anna  E.  B. 
Sherman  before  her  marriage,  as  Anna  E.  B.  Stinson,  and 
that  the  same  is  the  second  lien  on  said  premises ;  that  said 
mortgage  was  given  to  secure  three  per  cent  per  annum  for 
five  years  on  the  amount  loaned  by  defendant  Courtright 
to  said  defendant  Anna  E.  B.  Sherman  and  is  a  part  of  the 
transaction ;  that  the  debt  was  to  draw  ten  per  cent  per 
annum  for  five  years ;  that  by  reason  of  the  foreclosure 
of  the  Courtright  mortgage  before  the  expiration  of  the 
term  of  five  years  the  said  defendant  Nebraska  Farm  Loan 
Mortgage  Company  is  on7  entitled  to  secure  the  sum  of 
$18  per  annum  from  the  cate  of  said  mortgage  August  1^ 
1886,  to-wit,  the  sum  of  $45.20. 

''8.  That  the  mechanic's  lien  set  up  in  the  answer  and 
cross-petition  of  the  defendant  George  A.  Hoagland  under 
the  name  of  tlie  Gothenburg  Lumber  Company  is  a  valid 
lien  on  said  premises  and  that  the  amount  due  thereon  Feb- 
ruary 4,  1889,  is  $408.42,  and  that  the  same  constitutes  the 
third  lien  on  said  premises. 

'^9.  That  defendant  Andrew  R  Anderson  was  duly 
served  with  summons  in  this  action  and  has  not  answered 
thereto,  and  that  said  defendant  has  no  interest  in  said 
premises. 

''  10.  That  defendants  A.  Bystrom,  L.  E.  Brunsburg,  and 
G.  L.  Lindstedt  were  not  served  with  summons  nor  by 
publication  and  are  not  in  court 
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"CONCLUSIONS  OP  LAW. 

'^  1.  That  George  V.  Courtright  i»  entitled  to  have  the 
mortgage  set  up  in  his  said  answer  and  cross-petition  fore- 
olosed^  and  the  premises  therein  described  sold ;  and  that 
the  proceeds  of  said  sale  be  distributed  as  follows : 

''  Ist.  To  pay  the  costs  of  this  action,  taxed  at  | . 

*'2d.  To  defendant  George  V.  Ck>urtright  the  sum  of 
1684.45. 

"  3d.  To  defendant  Nebraska  Farm  Loan  Mortgage  Com- 
pany the  sum  of  3'46.20. 

"  4th.  To  defendant  George  A.  Hoagland  the  sum  of 
$408.42. 

"  2.  That  the  plaintiffs  Schuster,  Kingston  &  Co.  and 
the  defendants  Englehart,  Winning  &  Co.  are  not  entitled 
to  any  portion  of  the  proceeds  of  said  sale. 

^'All  of  which  is  respectfully  submitted. 

"  Dated  February  4th,  1889.         A.  S.  Baldwin, 

''Referee.'' 

Exceptions  were  filed  to  the  report,  which  were  over- 
ruled and  judgment  entered  on  the  report,  from  which  the 
plaintiffs  appeal. 

The  mortgage  to  the  plaintiffs  is  as  follows : 

**  Know  all  men  by  these  presents,  that  we,  Anna  E.  B. 
Sherman  and  George  C.  Sherman,  her  husband,  of  Dawson 
county,  state  of  Nebraska,  in  the  consideration  of  the  sum 
of  $439.65,  in  hand  paid,  do  hereby  sell  and  convey  unto 
Schuster,  Hingston  &  Co.,  of  St.  Joseph  and  state  of  Mis- 
souri, the  following  described  premises,  situated  in  Dawson 
county  and  state  of  Nebraska,  to-wit :  The  S.  E.  i  of  the 
N.  W.  i  and  lots  3,  4,  and  5  of  section  6,  in  township  11 
N.,  range  25  W.  of  the  6th  principal  meridian,  the  in- 
tention being  to  convey  hereby  an  absolute  title  in  fee- 
simple,  including  all  the  rights  of  homestead ;  to  have  and 
to  hold  the  premises  above  described,  with  all  the  appur- 
tenances thereunto  belonging,  unto  the  said  Schuster, 
Hingston  &  Co.,  and  to  their  heirs  and  assigns,  forever ; 
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provided  always,  and  these  presents  are  upon  the  express 
condition  that  if  the  said  Anna  E.  K  Sherman  and  George 
C.  Sherman,  or  Bjstrom  A  Co.,  their  heirs,  execators^  or 
admin istratorsi  shall  paj,  or  cause  to  be  paid,  to  the  said 
Schuster,  Hignston  &  Co.,  their  heirs,  executors,  adminis- 
trators, or  assigns,  the  sum  of  $439.65  six  months  after 
this  date,  with  the  interest  diereon  from  April  4,  1887,  ac- 
cording to  the  tenor  and  effect  of  the  one  promissory  note 
of  said  Bystrom  A  Co.  bearing  even  date  with  these  pres- 
ents, then  these  presents  to  be  void,  otherwise  to  be  and  re- 
main in  fiill  force. 

''Signed  the  21st  day  of  December,  A.  D.  1886. 

''Akna  £.  B.  Shermak. 

''  In  presence  of  Gboboe  C.  Shrhmaw. 

''  j.  s.  hoagland. 

"The  State  op  Nebraska,  \ 
Dawson  Coukty.  j 

''On  this  2l8t  day  of  December,  A.  D.  1886,  before  me, 
VoUrad  Karlson,  a  notary  public  in  and  for  said  ooonty, 
personally  came  Anua  E.  B.  German  and  George  C. 
Sherman,  personally  to  me  known  to  be  the  identical  per- 
sons whose  names  they  affixed  to  the  above  deed  as  grant- 
on,  and  acknowledged  the  same  to  be  their  voluntary  act 
and  deed. 

"Witness  my  hand  and  notarial  seal. 

"[seal.]  VoiiLRAD  KaBLSOK, 

*' Notary  PuhUe/' 

The  mortgage  to  Englehart,  Winning  &  Co.  is  similar 
in  form.  In  both  of  these  mortgages  there  is  an  acknowl- 
edgment of  the  consideration  ''in  hand  paid."  The  only 
proof  we  find  to  contradict  the  receipt  is  the  testimony  of 
Sinclair,  which  is  as  follows: 

Q.  State  if  you  know  who  comprised  the  firm  of  By- 
strom &  Co.,  doing  business  at  Gothenburg  in  this  oonnty 
on  or  before  the  making  of  this  note. 

A.  I  do.    A.  Bystrom  and  George  C.  Sherman* 
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Q.  Do  70a  know  where  A.  Bystrom  was  on  or  about 
December  21,  1886? 

A.  He  had  left  the  eounty  and  was  reputed  to  have  gone 
to  Sweden. 

Q.  Where  did  Sherman  reside  on  or  about  that  time? 

A,  In  Gothenburg,  Nebraska. 

It  is  very  evident  that  this  testimony  fidls  to  sustain  the 
allegations  of  the  answer  and  wholly  fails  to  show  a  want 
of  consideration  for  the  mortgages  in  question.  The  find* 
ingSy  therefore,  are  against  the  clear  weight  of  evidence,  and 
the  ezceptions.should  have  been  sustained.  The  judgment 
of  the  district  court  is  reversed,  afid  a  decree  will  be  entered 
in  this  court  for  the  amount  due  the  plaintiff  and  Engle-* 
hart|  Winning  &  Co. 

Decrek  acoobdikqly. 


The  other  judges  concur. 


/ 


American  Central  Insurance  Company  op  St.      . 

Louis  v.  Ottmar  P.  Hettler.  .61    ssl 

Filed  Octobbb  17, 1893.    No.  6254. 

1.  Fire  Xnaurance  Companies :  Monbt  Due  Policy  Roldsb: 
Garnishment  in  Anotiteb  State.  An  insarance  oompaDj 
having  sustained  a  loss  in  this  state,  which  is  adjusted  and  paj- 
able  here,  cannot  be  garnished  in  another  state  where  it  has 
neither  property  nor  money  of  the  debtor  snbject  to  the  prooeM 
of  the  court. 

3.  Gtonishment:  Attached  Pbopbbty:  Jubisdiction.  Ghir- 
nishment  is  an  attachment  by  means  of  which  money  or  prop- 
erty of  a  debtor  in  the  hands  of  a  third  party,  which  cannot  be 
levied  upon,  may  he  subjected  to  the  payment  of  the  creditor's 
claim.  To  snbject  such  property  to  attachment  it  must  be 
within  the  jurisdiction  of  the  court. 

67 


850  NEBRASKA  REPORTS.         [Vou  37 


Amaiican  Central  loa.  Go.  t.  Hettler. 


Error  from  the  district  court  of  Saline  county, 
below  before  Oablin,  J. 

The  fkcts  are  stated  in  the  opinion. 

Abbott  &  Abbottf  for  plaintiff  in  error : 

The  plaintiff  in  error  ia  so  far  a  resident  of  Illinois 
to  be  subject  to  garnishment  in  the  courts  of  that  state. 
(Wells,  Jurisdiction,  sec.  29;  Hannibal  &  8L  J.  R,  Cb.  o. 
Orane,  102  111.,  249;  Burlington  &  M.  R  It.  Co.  v. 
Thompson^  47  Am.  Rep.  [Kan.],  497 ;  Connor  v.  Hanover 
Ina.  Co.,  28  Fed.  Rep.,  549;  sec.  26,  ch.  32,  Hurd's  Stats., 
111. ;  Oerman  Bank  v.  American  Fire  Ina.  Co.y  60  N.  W. 
Rep.  [Ia.],  63;  MoUyneux  v.  Seymour,  30  Ga.,  440;  s.  a^ 
76  Am.  Deo.,  662.) 

F.  I.  Fossj  oontra: 

If  it  appears  that  the  garnishee  has  no  money  or  prop- 
erty of  the  debtor  in  the  state,  or  that  there  is  no  money 
due  from  him  to  be  paid  therein,  he  will  not  be  chargeable 
as  garnishee.  {Smith  v.  Boston,  C.  A  M.  R.  Co.,  33  N.  H.,. 
342;  Oreen  v.  Farmers  &  Citizens  Bank,  25  Conn.,  452; 
Taft  V.  Mills,  5  R.  I.,  393;  THngley  v.  Bateman,  10  Mass., 
346;   Wright  v.  Chicago,  B.  &  Q.  R.  Co.,  19  Neb.,  183.) 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Saline 
county  by  the  defendant  against  the  plaintiff  to  recover 
$500  for  loss  upon  a  policy  of  insurance  issued  by  the 
plaintiff.  To  this  the  plaintiff  in  error  answered,  setting 
up  that  it  had  been  garnished  in  the  state  of  Illinois  and 
the  answer  of  the  garnishees  sustained.  The  service  in 
that  case  on  Hettler  was  by  publication.  A  copy  of  the 
opinion  of  Gary,  P.  J.,  is  set  out  in  the  record.  -The 
cause  was  submitted  to  the  court  below  on  the  following 
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stipulation :  **  It  is  herebj  stipalated  and  agreed  by  and  be- 
tween the  parties  plaintiff  and  defendant  to  this  action 
that  the  plaintiff  was  insured  by  the  defendant  oompany^ 
and  that  the  loss  occurred  as  stated  in  plaintiff's  petition, 
and  that  the  same  was  adjusted  at  the  sum  of  $500,  and 
no  part  of  the  same  has  been  paid ;  that  the  plaintiff  is  a 
resident  of  Saline  connty,  Nebraska,  is  the  head  of  a  family, 
residing  with,  and  supporting  the  same,  at  Crete,  Saline 
county,  Nebraska,  and  has  been  for  the  last  past  five  years, 
and  has  neither  lands,  town  lots,  nor  houses  subject  to  ex- 
emption as  a  homestead  under  the  laws  of  this  state;  and^ 
that  the  plaintiff  in  his  action  has  no  personal  property 
which  would  be  subject  to  execution^  or  which  would  be 
exempt  to  him,  except  a  few  Particles  which  would  come 
under  section  530  of  the  Code  of  Civil  Procedure,  such  as 
household  furniture,  which  are  of  but  little  value;  and  that 
the  $500  which  the  plaintiff  seeks  to  have  as  exempt  to 
him  in  this  action  is  all  the  personal  property  he  has.  The 
filing  of  an  inventory  as  required  by  law  is  hereby  waived, 
it  being  admitted  that  the  $500  is  exempt  in  addition  to 
whatever  property  the  plaintiff  may  have  under  the  laws 
of  the  state  of  Nebraska ;  that  the  defendant  company  has 
its  headquarters  and  principal  office  at  St.  Louis,  Mo.,  but 
has  a  permanent  agency  at  Crete,  Saline  county,  Nebraska, 
does  business  there,  and  is  so  authorized  by  the  laws  of  this 
state,  and  that  said  insurance  was  effected  at  that  agency ; 
tliat  the  agent  at  Crete  is  and  was  Jindra  &  Co.,  Joseph 
Jindra  being  the  senior  and  principal  member  of  that  firm. 
It  is  also  agreed  that  said  defendant  company  has  a  gen- 
eral and  permanent  agency  at  the  city  of  Chicago,  in  the 
state  of  Illinois,  does  an  insurance  business  there,  and  has 
complied  with  all  the  laws  of  that  state  in  that  behalf, 
and  that  C.  M.  Rogers  is  its  duly  authorized  agent  at  Chi- 
cago, and  was  such  on  and  prior  to  the  29th  day  of  May, 
1891 ;  that  on  that  date  August  Beck  &  Co.,  a  firm  re^^id- 
iug  and  doing  business  at  Chicago,  aforesaid,  commenced  an 
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aotion  by  attftobmeat  against  ibis  plaintiff  on  an  aooount  beld 
bf/tkem  against  tbis  plaintiff  for  gooda  ordered  by  plaintiff 
fNiin  them  at  Chicago  and  by  them  sent  to  plaintiff  by 
railroad  fcom  that  plkoe,  claiming  die  aom  of  $289.21 ; 
that  the  attachment  writ  ran^igainst  plaintiff  aa  principal 
aod  this  defendant  as  garnishee,  and  was  duly  served  on 
said  agfttt  Rogers  on  said  date;  that  defendant  at  once  no- 
tified said  Hettler  of  that  fieiot  by  mail*  and  that  all  aubee* 
lyMQt  proceedings  were  had  thereon  aa  shown  by  the  trail- 
scfipt  of  proceedings  filed  herewith;  that  the  law  and 
t^rutica  in  Illinois  is^.that  on  filing  of  auawer  by  a  gar* 
niahee  the  plaintiff  in  garnishment  may  accept  the  answer 
aa.trufe^  and:  have  judgment  accordingly,  or  may  except  to 
(deny)  the  answer,  and  thos  raise  an  issue  of  fact,  whidi 
is- then  tried  as  other  issues  of  fitot,  and  final  judgment 
tared  thereon,. upon  which  execution  issues  aa  in  other 
at  law;  that  due  publication  was  made  and  defkult  en- 
tered against  Hettler  on  the  10th  day  of  Julyv  1891; 
that  the  defendant  company  answered  on  the  5lh  day  of 
August,  stating  that  it  owed  Hettler  $600,  and  claimed  for 
him  $400  exemption,  that  being  the  amount  allowed  by 
the  laws  of  tliat  state;  that  Beck  &  Co.  ha^e  not  elacted  to 
take  judgment  on  said  answer  nor  yet  filed  any  exceptions 
thereto  but  still  have  time  to  file  tlie  same;  that  the  tran- 
script hereto  annexed  and  above  referred  to  shows  all  tlia 
proceedings  had  in  said  matter  up  to  this  date,  and  that 
said  proceedings  are  still  pending  and  undetermined  in 
said  superior  court,  and  that  court  is  a  court  of  general 
and  sttperbr  jurisdiction  and  has  full  cognizance  of  said 
aotion  and  proceedings,  and  that  defendant's  answer  in 
the  district  court  of  Saline  county,  Nebraska,  may  be  so 
^MBended  as  to  state  that  fact  It  is  also  agreed  that  the 
'Revised  Statutes  of  Illinois,'  edition  of  1991,  by  Hurd, 
shall  be  authority  for  either  party  in  this  case,  and  may  be 
read  from  as  evidence  by  either  party  upon  all  questions 
arising  in  this  case,  whether  the  statute  be  pleaded  or  not, 
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ftod  as  fnlly  as  if  pleaded ;  said  statute  to  be  madced  ms 
defendant's  exhibit  'A/  and  then  be  the  property  of  both 
parties  for  the  purpose  of  this  trial.  AH  of  whidi  is  bki- 
tually  agreed  to  by 

"F.  I.  Foes, 

*' Attorney  far  PUM^. 
**Ahbott  &  Abbott, 

*^ Attorneys  for  Defendcmt/' 

On  the  trial  of  the  oanse  in  <x)urt  below,  judgfnent  was 
rendered  in  favor  of  Hettler.  Tlie  question  presirated  to 
this  court  is  the  jurisdiction  of  the  Illinois  oourt  to  Tender 
judgment  against  the  company.  Garnishment  is  an  attach- 
inent  by  means  of  which  money  or  property  of  a  debtor  in 
the  hands  of  third  parties,  which  cannot  be  levied  upon,  may 
be  subjected  to  the  payment  of  the  creditor's  claim.  To 
BuLject  the  property  to  attachment  it  must  be  within  the 
jurisdiction  of  the  court;  otherwfse,  it  would  be  powerless  to 
condemn  it,  order  a  sale,  and  apply  the  proceeds  to  the 
payment  of  the  judgment  in  favor  of  the  creditor.  This 
question  was  fully  considered  in  Mathews  v.  Smithy  13 
Neb.,  178,  and  WriglU  v.  Chioago,  B.  A  Q.  R  Co.,  19  Id., 
176.  In  the  latter  case  it  was  held  that  a  foreign  corpora- 
tion, having  no  property  of  the  debtor  in  this  state,  nor 
owing  money  payable  to  him  therein,  was  not  subject  to 
garnishment  in  this  state.  Tlie  samedootrine  was  approved 
in  Turner  v.  Sioux  CUy  A  P.  B.  Co.,  19  Neb.,  241.  It 
nowhere  appears  in  the  record  that  the  ii>su  ranee  company 
had  any  money  or  eflfects  of  the  defendant  in  error  in  Chi- 
cago.  It  is  true  it  was  indebted  to  him  in  the  sum  of  fSOO 
for  losses  sustained  by  fire,  but  the  losses  had  occurred  in 
this  state  and  the  money  was  payable  here.  An  oflScer 
with  a  writ  of  attachment  and  notice  of  garnishment  in 
Saline  county  could  receive  the  money.  This  an  officer  in 
CSiicago  tould  not  do.  Gary,  P.  J.,  says  **  that  the  con- 
struction of  the  law  given  by  that  court  might  subject  the 
plaintiff  to  the  payment  of  the  debt  twice."     With  due  re- 
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spect  to  that  honored  judge,  it  seems  to  the  writer  that  sudi 
a  ooQStruction  is  abhorrent  to  our  sense  of  justice.  Bj 
what  right  do  the  courts — the  cooservators  of  rights — 
sanction  the  double  payment  of  a  debt  and  indifferently 
fold  their  arms  and  say  in  effect  that  'Mt  is  none  of  our 
business/'  It  is  the  business  of  the  courts  to  administer 
justice  as  far  as  possible  and  protect  and  enforce  the  rights 
of  every  one.  The  amount  involved  in  this  case  is  but  a 
few  hundred  dollars,  but  the  principle,  if  once  establbhed, 
will  apply  to  all  claifns,  even  if  they  amount  to  tens  of 
thousands  or  millions  of  dollars;  and  if  a  company  may 
be*  robbed  of  a  few  hundred  dollars,  why  may  it  not  be  of 
thousands,  if  the  occasion  arise,  and  the  company  thereby 
be  rendered  bankrupt.  It  is  true  the  insurance  company 
has  many  agencies  for  the  transaction  of  its  business. 
These  are  necessary  to  enable  it  to  procure  risks.  It  is 
true  also  that  it  is  indebted  to  the  defendant  in  error;  and 
as  the  loss  has  been  adjusted  it  is  ready  to  pay  the  same 
where  the  contract  requires  it  to  be  paid, — at  Crete.  The 
case,  in  some  respects,  resembles  that  of  a  note  payable  at 
a  particular  place,  as  the  State  Bank  of  Crete.  In  order 
to  charge  an  indorser,  demand  of  payment  must  be  made 
at  the  place  designated.  If  no  place  is  named,  then  it 
should  be  made  where  the  note  was  given  and  the  maker 
tkSB  his  home  or  place  of  business.  (Daniel,  Neg.  Inst., 
sec.  635.)  Suppose  the  company  had  given  a  note  payable 
at  the  State  Bank  of  Crete,  Nebraska.  Would  demand  at  a 
hank  in  Chicago,  or  at  any  point  except  that  designated, 
have  been  sufficient?  So  here  there  is  an  agreement  to 
pay  at  the  residence  of  the  insured ;  and  garnishment  pro- 
ceedings will  not  lie  at  any  other  point.  The  case  of 
HamiUon  v.  Plumer,  34  N.  W.  Rep.  [Mich.],  278,  is 
aimilar  in  some  respects  to  the  one  at  bar,  and  it  was  held 
that  the  garnishment  in  Michigan  of  a  debt  payable  in 
New  Mexico  was  a  nullity.  In  a  case  of  this  kind  the 
remedy  is  simply  to  require  the  proceedings  to  be  insti- 
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tated  where  the  debt  is  payable  or  the  property  delivered| 
4iiid  it  can  be  instituted  nowhere  else.  The  Illinois  court, 
therefore^  had  no  jurisdiction  and  the  judgment  is 


Affibmbd. 


The  other  judges  concur. 


W.  H.  Beagle  et  Aii.  v.  Fall  Milleb. 

Filed  Octobes  17, 1893.    Na  5064. 

Chattel  Mortgages :  Consjdbkation.  Ab  to  attaehment  end- 
iton  of  the  mortgagor,  a  pre-existing  debt  already  dae  is  a  good 
oonsideration  for  a  chattel  mortgage  and  protects  the  mortgy^gea 
to  the  same  extent  as  woald  a  new  consideration  glTsn  at  the 
time  of  making  the  mortgage. 

Error  from  the  district  court  of  Valley  county.   Tried 
below  before  Harrison,  J. 

The  facts  are  stated  in  the  opinion. 

W.  P.  MeOreary,  John  A.  OadOf  and  F.  JSl  Stone,  for 
plaintiffs  in  error : 

The  mortgage  was  taken  for  a  sum  greatly  in  excess  of 
the  debt  due  the  mortgagee,  and  for  that  reason  is  void 
as  to  creditors.  {Pettibone  v.  Orimoold,  4  Conn.,  158; 
North  V.  Belden,  13  Id.,  376  ;  Hart  v.  Chalker,  14  Id.,  77; 
Tounga  v,  Wilacm,  24  Barb.  [N.  Y.],  510;  Divver  v.  Mc- 
Laughlin, 2  Wend.  [N.  Y.],  596;  Bailey  v.  Burton,  8  Id., 
339 ;  BtUis  v.  Peacock,  23  Wis.,  360.)  A  mortgage  which  is 
executed  not  alone  to  secure  an  indebtedness  to  the  mort- 
gagee but  to  protect  the  property  of  the  mortgagor  and  to 
hinder  and  delay  his  creditors,  this  fact  being  known  at  the 
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time  by  the  .mortgagee^  is  fcauduleat  as  to  creditors.  (Jones^ 
Chattel  Mortgages,  sec  334;  Burkjf  v.  Marshy  11  Neb., 
291 ;  Strohm  v.  Hq,y€8,  70  111.,  41 ;  Oroj^er  v.  IFiJUam^ 
21  Kan.,  109 ;  Herhdraih  v.  Stookey,  63  111.,  486 ;  Solberg^ 
V.  Pdifrson,  27  Minn.,  431 ;  Bencher  v.  Wynne,  86  N.  Oar., 
268;  Moline  Wagm  Co.  v.  BummeU,  2  MoCrary  [U.  S.]^ 
307.) 

• 

A.  Jf.  Bobbins  and  H.  E.  Babeock,  tontras 

A  pre-existing  debt  is  a  valuable  and  sufficient  considera* 
tion  for  a  mortgage  and  protects  the  mortgagee  to  the 
same  extent  that  he  would  be  protected  if  he  had  paid  a 
new  consideration  at  the  time  of  the  mortgage.  {Turner  9» 
EiUian,  12  Neb.,  584;  Krauoai  v.  Simon,  65  111.,  344; 
BuUers  v.  Haughwout,  42  Id.,  18;  iVior  v.  WhUe,  12  Id.^ 
261;  McLaughUn  v.  Ward,  77  Ind.,  383;  GUohria  v. 
Oouffh,  63  Id.,  576 ;  Busaenbarke  v.  Barney,  63  Id.,  499  ; 
Wright  v.  Bundy,  11  Id.,  398;  MaohMe  o.  Wanlese,  1  Ool., 
226;  Smith  v.  Woi^man,  19  O.  St.,  145;  Paine  v.  Benion^ 
32  Wis.,  491 ;  Turner  v.  McFee,  61  Ala.,  468;  SUixur  v. 
McOall,  Id.,  406 ;  Ci'omelin  v.  McOauley,  67  Id.,  544.)  The 
same  consideration  which  was  the  life  of  the  original  mort- 
gage became  also  the  consideration  for  the  second.  (i^€y 
V.  Clifford,  44  Cal.,  339;  Payne  v.  Bendey,  8  Id.,  260; 
Bobinson  v.  Smith,  14  Id.,  94;  Naglee  v.  Lyman,  Id.,  460 ; 
Work  V.  Brayton,  5  Ind.,  396 ;  Story,  Promissory  Notes, 
215,  note  1;  Davis  v.  Bumllf  52  Cal.,  616;  Saekett  v. 
Johnson,  54  Id.,  109.) 

Maxwell,  Oh.  J. 

This  is  a  contest  between  creditors  of  one  Emil  J.  Foigtfa. 
It  appears  from  the  record  that  in  April,  in  the  year  1890, 
Fogth  was  indebted  to  Miller  in  the  sum  of  f  385.  This 
was  secured  by  a  mortgage  upon  his  stock  of  hardware. 
This  mortgage  was  informal.  The  testimony  also  tends  to 
show  that  during  the  same  month  Miller  signed  two  notea 
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with  Fogth,  one  for  $360  and  one  for  $282 ;  that  in  April, 
1890,  Miller  bought  a  tract  of  land  of  F<^th  upon  which 
there  were  mortgages,  one  for  $1,400  and  one  for  $300, 
and  one  for  $200 ;  that  paymente  were  made  on  the  ^1,400 
80  that  it  was  reduced  to  $1,100.  Miller  was  to  pay  Fogtb 
$l,80t)  for^the  land,  assume  the  mortgages  and  the  second 
notes  spoken  of.  .  These  transaqtions  appear  to  have  been 
brought  to  the  notice  of  Berger-Alezander  Hardware  Com* 
pany,  and  a  considerable  part  of  the  goods  sold  by  that  com* 
pany  to  Fogtb  were  sold  after  sudi  notice.  On  the  5th  day  of 
December,  1890,  Fogth  made  a  second  chattel  mortgage  on 
his  stock  of  goods  to  secure  the  note  first  mentioned.  On  the 
12th  day  of  the  same  month  the  plaintiffs  in  error  brought 
an  action  by  attachment  against  Miller  and  Fogth  to  secure 
the  possession  of  the  goods  mortgaged,  and  alleged,  in  ef> 
feet,  that  a  pre-existing  debt  was  not  a  sufficient  considera- 
tion for  a  mortgage,  and  this  is  the  principal  question  in 
the  case.  The  question  here  presented  was  before  this 
court  in  Turner  v.  Killian,  12  Neb ,  580.  In  that  case  it 
was  held  that  as  to  attachment  creditors  of  the  mortgagor 
a  pre-existing  debt  already  due  is  a  good  consideration  for 
a  chattel  mortgage  and  protects  the  mortgagee  to  the  same 
extent  as  would  a  ne^  consideration  given  at  the  time  of 
making  the  mortgage.  This,  in  our  view,  is  a  correct 
statement  of  the  law,  aqd  will  be  adhered  to.  But  let  ua 
suppose  that  a  pre-existing  debt  is  not  a  sufficient  consid- 
eration for  a  mortgage.  Still,  the  plaintiffs  are  not  entitled 
to  recover.  They  were  fully  aware  of  the  existence  of  the 
mortgage  made  in  April,  1890;  that  the  Miller  mortgage^ 
although  void  as  to  creditors,  was  valid  between  the  parties. 
It  is  claimed  that  Fogth  represented  to  the  plaintiffs  in 
July,  1890,  that  this  mortgage  had  been  paid,  but  no  mis- 
representations in  regard  to  the  same  made  by  Fogth  with- 
out the  knowledge  of  Miller  would  affect  the  interests  of 
the  latter.  It  was  not  in  fact  paid,  and  the  plaintiffs  made 
no  objections  to  the  mortgage,  and  made  no  investigation 
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of  the  facts  relating  to  the  satisfaction  of  the  mortgage. 
The  new  mortgage  was  given  December  5,  ander  which  the 
mortgagee  took  possession.  This  took  the  place  of  the 
first  mortgage  and  was  made  to  cure  all  defects  in  thai. 
The  proof  tends  to  show  that  it  is  based  on  a  sufficient  oon* 
sideration.  It  is  evident  that  there  will  be  a  surplus  after 
the  payment  of  the  note  in  qnestion,  but  no  question  as  to 
its  disposition  is  raised.  The  other  questions  of  fact  seem 
to  have  been  fairly  submitted  to  the  jury  and  it  is  unnecr 
€8Bary  to  review  them  at  length.  There  is  no  error  appar- 
ent in  the  record  and  the  judgment  is 

Affiriced. 

The  other  judges  oonour. 


%  4^1        Thomas  MoEnight,  appellee,  y.  Keijsey  Phelps  et 

fTlSi  AL.,  APPELLANIS. 

Filed  Octobkb  17, 1883.    No.  497L 

I.  XTsiiry:  Evidehce.  £e/d,  That  the  proof  fkiled  dearly  to  estab- 
lish the  plea  of  nsoiy. 

Si  Mortgages :  Fobbclosube:  Pubchaskb  of  Equitt  of  Eedeicp- 
TioN:  Right  to  Plead  Usuby.  A  purchaser  of  the  eqoity  of 
redemption,  being  neither  snrety  nor  priTj,  who  saBnmee  »  mort- 
gage as  a  part  of  the  porchaae  price  of  land,  cannot  set  ap  the 
nanriooa  contract  of  his  grantor,  and  plead  osnry  in  snch  contract 

Appeal  from  the  district  court  of  Antelope  countj. 
Heard  below  before  Nobris,  J. 

Simpson  &  Somborger,  for  appellants,  cited:  Darst  v. 
Backus,  18  Neb.,  233;  Knox  v.  Williams,  24  Id.,  633. 
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N.  JD.  Jackson^  eonira: 

A  purchaser  of  the  equity  of  redemption  who  agrees  to 
pay  the  mortgage  indebtedness  as  part  of  the  purchase  price 
of  the  premises  cannot  plead  usury  as  a  defense  in  a  fore- 
closure proceeding.  {Cheney  v.  Dv/niap,  27  Neb.^  405; 
Hough  V.  Horsey,  36  Md.,  181.) 

Maxwell,  Ch.  J. 

This  is  an  action  to  for^lose  two  mortgages  upon  the 
flame  description  of  lands.  The  mortgages  were  executed 
by  Phelps  and  wife.  The  loan  was  effected  and  the  mort- 
gages executed  in  1883.  On  the  26th  of  March,  1885, 
Phelps  and  wife  sold  aud  conveyed  the  land  to  M.  M.  Sorn- 
borger,  who  assumed  the  mortgage  in  question.  He  was 
made  a  party,  and  the  seventh  paragraph  of  the  petition  is 
as  follows:  ''On  March  26,  1885,  the  defendant  Miles  M. 
Sornborger,  purchased  the  above  described  real  estate  sub- 
ject to  the  mortgages  set  out  in  this  petition,  and  as  a  part 
of  the  consideration  for  such  purchase  assumed  and  agreed 
to  pay  the  amounts  secured  thereby."  Mr.  Sornborger  did 
not  answer  the  petition,  so  those  allegations  may  be  taken 
as  true.  Phelps  and  wife  were  made  defendants  and  an- 
swered, pleading  usury.  No  judgment  is  sought  against 
them,  and  as  they  had  parted  with  the  equity  of  redemption 
they  would  seem  to  have  been  unnecessarily  made  parties. 
The  court  below  found  there  was  no  usury  and  rendered 
judgment  for  the  plaintiff  from  which  an  appeal  is  now 
taken.  The  testimony  is  conflicting  upon  the  questions  of 
usury  and  in  our  view  there  is  a  failure  to  establish  the 
same.  But  even  if  there  was  usury,  a  purchas>er  of  the 
equity  of  redemption  who  assumes  the  mortgage  as  a  part 
of  the  consideration  for  the  laud,  cannot  plead  it.  This 
question  was  fully  considered  in  Clieney  v,  Danlap^  27  Neb., 
401,  and  it  was  held  that  a  stranger  to  the  contract,  being 
neither  surety  nor  privy  to  the  usurious  contract,  cannot 
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plead  usury;  That  case,  in  our  view,  states  the  law  oor- 
rectljy  and  will  be  adhered  to.  In  any  view  of  die  case, 
therefore^  the  judgment  is  right  and  is 

Affkbhed. 

The  other  judges  concur. 


W.  T,  Pbins^  afpblliEE,  t/Olb  Stvebsok  et  A!*, 

▲PFJBLLANia 
FiLKD  OcTOBKB  17, 1893.    No.  494S. 

1.  Principal  and  Agent:  UKAUTHOftizsn  Sali  of  Laitd: 

Ratification:  Evidbkok:  Spiciric  Pxrvobmavob.  Owtt., 
being  the  ovrner  of  certain  real  estate,  eKecated  a  poirer  of  attor- 
ney to  one  H.,  aathorizing  him  to  sell  the  land,  for  either  carii  or 
IMrtly  on  credit,  for  not  leas  than  $*20  per  acre.  H.  being  anabia 
to  tell  at  $30  per  acre,  afterwards  sold  the  land,  sabject  to  the  ap- 
prof al  of  bia  prinoipal,  for  fS^KN)  oath.  MM,  That  the  weightof 
the  teatimoo/  sostained  the  finding  md  jadgnoot  of  the  court 
that  the  principal  had  ratified  and  confirmed  the  sale. 

2.  Vendor  and  Vendee :  Notice  of  Equities.     PanoM  vbo 

purchased  while  the  land  was  in  the  actual  occnpan^  of  another 
are  charged  with  notice  of  his  rights  in  the  premisea. 

Appeal  from  the  district  oourt  of  Madison  county. 
Heard  below  before  Powebs,  J. 

Searles  &  EUsworth  and  Bamea  &  TyUr^  for  appellants. 

AlUn^  Robin$on  &  Reed  and  if.  B.  Fodetj  oontnx. 

Maxwell,  Ch.  J. 

This  is  an  action  to  enforce  the  specific  performance  of  a 
contract  for  the  sale  of  real  estate.  It  appears  from  the 
record  that  the  defendant  Ole  Sy  versou  resided  in  this  state 
from  about  the  jear  1870  to  1885;  that  he  was  the  owner 
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of  a  quarter  section  of  land  at  Newman^s  Grove,  Madison 
county;  that  in  Maj,  1885,  he  executed  a  power  of  attor- 
ney to  George  B.  Hbvland  as  follows: 
•  "Power  of  attorney  filed  Jafnnary  2,  1890,  at  8  A.  M. 
^'Know*  all  men  by  these  presents^  that  I,  Ole  Syver- 
mn^  of  the  town  of  Newman  Grove,  in  the  county  of 
Madison,  and  state  of  Nebraska,  do  hereby  nlak«,  cdnsti- 
(ate,  and  appomt'  George  B.  Hovland,  of  the  town  of  New- 
man Grove,  and  state  of  Nebraska,  my  true,  sufBciecrt;  and 

*  *  *  % 

lawftil' attorney,  A>r  me  and  in  my  name,  place,  and  stead 
to  oDoduct  and  carrjr  on  the  business- of  selling  fornot  less 
than  $20  per  acre,  and  giving  a- deed  of  general  warranty 
therefor,  to  rent  or  to  lease  the  following  described  real 
estete,  tb-wit:  All  t!ie  N.  W.  J  of  the  S.  E.  J  and  the  N. 
BL  i  of  the  8.  W.  i  of  sec.  29;  township  21  west;,  north  of 
range  4  w^  of  tlie  6th  principal  meridian,  Newman 
Grove^  Madison  county,  Nebra^a ;  to  sdl  either  for  cash 
or  on  credit  all  such  property  as  be  may  deem  useful  and 
proper  connected  with  said  bnsihess;  to  state  aoconnts;  to 
atie  and  oompromise,  collect,  or  settle  all  claims  or  demands 
due,  or  to  become  doe,  now  existing  or  hereafter  to  arise  in 
my  favor;  and  to  adjust,  settle,  and  pay  all  claims  and  de- 
manda  whidi  now  exist  against  me  or  may  hereafter  arise 
either  as  connected  with  the  fcHregoh^  business  or  other- 
wise; to  take  the  general  management  and  control  of  my 
propwty  and  business,  and  to  execute  and  enter  into  bonds, 
contracts,  and  deeds  connected  therewith;  and  to  release  all 
^^rtgt^^B  that  are  now  on  record  in  the  state  of  Nebraska 
in  my  name;  and  to  release  any  mortgages  which  may 
hereafter  be  given  to  me,  either  real  or  personal ;  and,  in 
general,  to  do  all  other  acts  and  things  which  he  may  con- 
sider useful  or  necessary  connected  with  my  business,  prop- 
erty, and  interests. 

"(Signed)  Ole  Syyebson. 

'^  Signed  in  presence  of 
"A.  J.  Thatch. 
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*'  The  State  of  Nebraska, 


Madison  County.  ''  ^" 


''On  this  6th  day  of  May,  A.  D.  1886^  before  me,  the 
nndereigDedy  a  notary  public  duly  conimisflioned  and  qual-- 
ified  for  and  residing  in  said  oounty,  personally  appeared 
Ole  8y  verson,  to  me  well  known  to  be  the  identical  person 
who  subscribed  said  power  of  attorney  as  principal,  and  he 
acknowledged  the  said  instrument  to  be  his  free  and  vol- 
untary act. 

"  In  testimony  whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  notarial  seal  at  Madison,  Nebraska,  in  said 
county,  the  day  and  year  last  above  written. 

"  [seal.]  a.  J.  Thatch, 

''Notary  Publie/" 

Syverson  then  went  to  Norway  and  resided  there  for 
several  years.  No  opportunity  to  sell  the  land  at  $20  per 
acre  seems  to  have  occurred,  but  in  May,  1889,  Prine  and 
Hovland  entered  into  the  following: 

''  Seceived  of  W.  T.  Prine  the  sum  of  $5.00  as  part 
pay  on  E.  J  of  8.  W.  Jand  W.  ^  of  S.  E.  J  of  sec.  29,  T. 
21,  R.  4  west,  in  Madison  county,  Nebraska;  price  to 
be  $2,000  cash,  balance  to  be  paid  in  about  two  months^ 
more  or  leas;  George  B.  Hovland  to  furnish  warranty 
deed  and  an  abstract  of  title;  said  title  to  be  clear  and  of 
such  genuineness  as  any  loan  company  will  accept,  other- 
wise Hovland  to  refund  the  above  payment  and  this  sale  to 
be  void. 

''Dated  at  Newman  Grove,  Nebraska,  the  28th  day  of 

May,  1889.  George  B.  Hovland, 

''Agent  for  Ole  SyversonJ^ 
"  Signed  in  presence  of 

"  W.  T.  Prine." 

This,  unless  ratified  by  Syverson,  would  give  the  plaint- 
i£P  no  rights.  A  large  number  of  letters  of  Syverson  and 
also  of  Hovland  are  in  the  record,  and  translations  of  the 
i^ame.     That  relating  to  the  plaintiff's  offer  is  as  follows: 
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*' Newman  Orove,  Neb.,  March  12,  1889. 
**Ole  Stfvergon:  Onoe  more  I  am  sending  you  an  offer 
that  I  got  on  your  land,  viz.,  (2,000  cash,  if  you  will  take 
it.  This  deed  is  ready  if  you  will  accept  the  bid.  Write 
your  wife's  name  where  that  red  line  is,  and  both  of  you 
shall  sign  below  where  the  blue  cross  is,  in  the  presence  of 
witnesses,  and  get  the  signature  of  a  constable  of  a  parish 
or  a  (stipendiary)  judge  on  the  deed.  Your  mother  needs 
money.  I  shall  do  my  best  to  sell.  The  best  regarda 
from  G.  B.  Hoyulnd." 

The  answer  to  this  is  as  follows : 

"Skaiker,  Apr.  2, 1889. 
"  Mr.  Hovland:  I  received  your  letter  yesterday  and  see 
that  you  have  a  new  offer ;  and  that  is  very  good  if  there 
should  not  be  any  more  to  be  had.  I  will  sign  when  con- 
venient, but  it  takes  time  to  go  to  the  'lensroand'  (an  offi- 
cer similar  to  sheriff)  or  *  skriveren '  (an  officer  competent 
to  take  acknowledgment);  but  I  will  ask  if  you  would  ad- 
vance mother  a  little  money  until  I  get  the  deed  sent,  and 
the  one  that  wants  to  buy  can  commence  work  at  any  time. 
Tou  say  that  mother  is  in  need  of  money,  and  if  you  could 
let  her  have  $100  until  we  can  get  it  fixed  it  would  be  welK 
"  With  respect,  Ole  8.  Aaboen." 

'^Seaikeb,  May  2, 1889. 
**Mr.  Hovland:  You  will  probably  be  surprised  about  me 
not  sending  the  deed  back,  but  I  have  been  to  '  skriveren  ^ 
(an  officer  competent  to  take  acknowledgment),  but  he 
himself  was  not  at  home,  and  the  one  which  was  in  his 
place,  probably  a  clerk  or  deputy,  could  do  nothing  with 
it.  Then  I  went  to  Mensmanden'  (an  officer  similar  to 
that  of  sheriff),  but  he  said  it  was  best  it  was  *  skriveren'; 
but  I  think  ^  skriveren '  may  come  up  north  next  month. 
Here  is  such  a  big  trouble  with  everythiug,  that  it  is  six 
Norwegian  miles  to  'skriveren,'  and  he  has  such  large 
district  that  it  is  difficult  to  find  him  at  home.    But  when 
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you  get  this  word  then  you  can  write  badk  and  tell  if  any 
one  has  moved  on  the  land.  The  first  offer  you  had  this 
winter  was  good.  If  you  will,  send  a  new  deed,  and  mark 
where  ours  and  'skriverem'  shall  pot  his  name. 

''A  kind  rq;ard.  Ole  S.  Aaboket." 

The  plaintiff  seems  to  haw  duly  performed  on  his  part 
00  &r  as  he  was  able  to  do  so.  He  enteted  into  pdooes 
siott  of  the  land  in  pursnanee  of  the  direetions  of  Syv^er- 
son  in  his  letter  of  April  H,  1889.  Afterwaids^Syverson 
sold  the  land  to  Ontra  and  others,  and  they  purchased 
while  the  plaintiff  was  in  pesoeosiori|  and  henoe  with  no- 
tice. The  court  below  found  the  issues  in  favor  of  the 
plaintiff  and  rendered  a  decree  accordingly.  In  our  view 
the  decree  is  right.  There  is  sufficient  testimony  in  the 
record  tending  to  show  ratification  of  the  contract  to  jus- 
tify the  court  in  finding  that  it  had  been  ratified,  and  in 
our  view  that  is  sustained  by  the  weight  of  evidence.  The 
judgment  of  the  court  below  is  right  and  is 

AmsilBD. 
Thb  other  jndgee  cooeim 


John  P.  Davis  v.  Michael  HAKTLitfBainB. 

FiLSD  OoroBBB  17, 189a    Na  4706. 

Sales:  Bbbaoh  of  Wabbantt:  Rbsoibsion  by  Pubohasxb.  Osf 
tain  notes  secnred  by  chattel  mortgages  were  giTon  fiir  a  corn- 
sheller  which  was  warranted  to  shell  6,000  bnshels  per  day  with 
eight  horses  to  ftirnish  power.  On  a  trial  the  machine  oonld  not 
be  made  to  work,  and  the  expert  sent  by  the  company  was  an* 
able  to  put  it  in  running  order.  HM,  That  the  purchaser  was 
Joatified  in  returning  it  promptly  after  the  dlaooTery  of  the  de- 
fects. 


I 
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Error  from  the  district  court  of  Claj  county.     Tried 
below  before  Morris,  J. 

Thomas  H.  Matters,  for  plaintiff  in  error. 

J.  L,  Epperson,  contra* 

Maxwell,  Ch.  J, 

On  the  22d  day  of  December,  1888,  the  defendant  in 
error,  Michael  Hartlerode^  made,  executed,  and  delivered 
to  the  Weir-Shugart  Co.,  of  Council  Bluffs,  Iowa,  four 
promissory  notes  of  that  date,  maturing  as  follows:  The 
first  on  March  1,  1889;  the  second  on  May  1,  1889;  the 
third  on  December  1,  1889,  and  the  fourth  on  March  4, 
1890.  Each  of  said  notes  was  for  the  sum  of  f  125,  and 
the  same  were  secured  by  chattel  mortgage  on  the  follow- 
ing described  pro|)erty :  '^  1  Ottawa  mounted  sheller,  with 
feeder,  elevator,  and  cob-stacker,  and  1  ten-horse  Woodbury 
mounted  power;  1  black  horse,  about  ten  years  old,  with 
three  white  feet;  1  bay  mare,  about  ten  years  old,  weight 
about  1,100  pounds;  1  bay,  horse  about  nine  years  old,' 
weight  about  1,300  pounds,  has  one  white  front  foot ;  1  bay 
horse,  about  eight  years  old,  has  stripe  in  face,  weight  1,000 
pounds;  red  cow,  three  years  old;  1  heifer  (red),  two  years 
old;  1  red  heifer,  two  years  old;  15  head  of  black  shoats, 
will  weigh  from  50  to  100  pounds  each.''  Immediately 
upon  receipt  of  said  notes  the  Weir-Shugart  Co.  indorsed 
and  delivered  the  same,  and  assigned  said  mortgage  to  the 
appellant  herein.  On  the  22d  day  of  August,  1889,  two 
of  said  notes  having  matured,  and  the  appellee  having 
£stiled  to  make  payment,  the  appellant  demanded  the  prop- 
erty described  in  the  mortgage,  which  Hartlerode  refused 
to  deliver,  and  on  said  day  the  appellee  caused  a  replevin 
summons  to  be  issued  out  of  the  justice  court  of  T.  H. 
Spioer,  justice  of  the  peace  within  and  for  Clay  county, 
Nebraska,  and  the  following  property  was  taken  und^tbe 
58 
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writ :  1  black  horse,  ten  years  old ;  1  hay  horse,  nine  jears 
old;  1  red  heifer,  two  years  old;  1  red  heifer,  two  years 
old;  16  head  of  shoats.  Said  property  was  appraised  at 
the  sum  of  $141.  On  the  return  day  of  the  summons  the 
defendant  filed  an  affidavit  for  a  change  of  venue  and  by 
stipulation  the  cause  was  transferred  to  the  docket  of  W. 
H.  Canfield,  county  judge  of  Clay  county,  Nebraska,  and 
the  cause  was  set  for  trial  September  24,  1889. 

On  the  24th  day  of  September,  1889,  a  jury  was  called 
and  trial  had,  which  resulted  in  a  verdict  in  favor  of  the- 
defendant,  in  which  it  was  found  that  the  right  of  prop- 
erty and  right  of  possession  were  in  Michael  Hartlerode. 
The  value  of  the  property  was  foun^  to  be  $175,  and  dam* 
ages  in  the  sum  of  $25  were  awarded  for  the  wrongful  de- 
tention thereof.  The  plaintiff  in  error  filed  an  undertak- 
ing as  required  by  law  and  appealed  from  the  judgment 
rendered  in  the  county  court.  The  plaintiff  hi  error  filed 
a  transcript  of  the  proceedings,  together  with  all  the  origi- 
nal papers,  in  the  office  of  the  clerk  of  the  district  court  of 
Clay  county. 

At  the  May  term,  1890,  of  the  district  court  the  cause 
was  tried  to  a  jury,  who  found  a  verdict  in  favor  of  the 
defendant  Michael  Hartlerode,  and  found  that  the  right  of 
property  and  right  of  possession  at  the  commencement  of 
this  suit  were  in  the  defendant  Michael  Hartlerode,  and  that 
the  value  of  the  property  was  $220,  and  that  his  damage 
for  the  wrongful  detention  thereof  was  $11.70.  The 
plaintiff  filed  a  motion  for  a  new  trial  containing  ten  as- 
signments of  error,  which  motion  was  by  the  court  over- 
ruled, to  which  the  plaintiff  in  error  duly  esccepted,  and 
now  brings  this  cause  into  this  court  for  review  on  the 
errors  assigned.  The  notes  in  this  case  were  given  for  a 
corn  shelter.  The  defendant  testifies  in  rc^rd  to  his  pur- 
chase of  the  sheller  as  follows: 

Q.  Did  you  have  any  business  transaction  with  A*  R. 
Smith? 
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A.  Yes,  sir. 

Q.  State  what  that  was. 

A.  I  bought  an  Ottawa  oorn  thresher. 

Q.  State  the  oircumstanoes  connected  with  the  purchase 
of  it 

A.  I  don't  know  just  how  to  get  at  that 

Q.  Jast  tell  aboat  it,  the  oonversation,  and  how  you 
came  to  buy  it 

.  A.  I  was  in  there  one  day  and  Smith  said  he  wanted  to 
sell  me  a  com  thresher;  and  I  said  all  right,  I  wanted  to 
buy  one;  and  he  said  *^  here  is  an  Ottawa  cylinder  thresher. 
It  will  run  with  eight  horses  and  shell  6,000  bushels  of 
com.'' 

Q.  Did  he  sign  a  written  order  for  this? 

A.  Yes,  sir. 

Q.  And  you  got  a  written  warranty? 

A.  Yes,  sir;  I  did  have. 

Q.  Oan  you  read? 

A.  No,  sir. 

Q.  Do  you  know  anything  about  this  piece  of  paper? 
Look  at  it  and  see  if  you  can  teU. 

A.  I  can  tell  something  about  it  if  you  read  it 

Q.  You  may  go  ahead  and  state  what  became  of  thai 
warranty  and  what  you  did  with  it 

A.  After  the  agent  made  the  warranty  and  gave  it  he 
said  he  wanted  to  look  at  it,  and  then  he  said  ^'  I  want  to 
send  it  back  to  the  company,"  and  he  never  gave  it  back  to 
me  any  more. 

Q.  Did  he  read  it  to  you? 

A.  He  read  it  himself. 

The  court: 

Q.  Can  you  read? 

A.  No,  sir. 

Q.  And  what  was  there  on  the  paper  he  read  to  you  ? 

A.  Yes,  sir;  and  then  he  took  the  warranty  back,  and 
said  he  had  to  send  it  back  to  the  company,  and  they  had 
to  fix  something  on  it 
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Q..  Did  he  read  it  to  70U? 

A.  Yes,  sir, 

Q.  What  did  he  read  ? 

A.  The  sheller  was  warranted  to  shell  6,000  bushels  and 
leave  the  cob  in  as  good  condition  as  any  other  machine;  and 
I  said  if  it  would  ran  that  way  I  would  take  it ;  and  he  said 
that  is  what  the  warranty  says.  After  that  he  told  me  the 
same  thing  again  on  the  train.  When  it  came  we  took  it 
oat  home  to  try  it,  and  it  would  not  shell  at  all,  and  the 
next  day  he  said  he  would  send  for  the  expert,  and  the 
next  day  Mr.  Lewis  and  Joseph  Renie  came  up  and  said 
they  would  make  the  sheller  run  with  eight  horses.  I  got 
the  horses  on,  and  they  started  the  teams  up.  It  run  as 
much  as  five  minutes  and  then  it  stopped.  They  then 
started  it  again,  and  I  think  they  shelled  about  thirty-five 
bushels  in  half  a  day.  They  stayed  for  dinner  and  so  did 
the  teams,  and  when  they  got  ready  to  go  I  said  I  would 
bring  the  machine  in,  and  the  next  day  I  hauled  it  in  his 
yard,  and  set  it  to  work.  I  don't  mind  what  Smith  said ; 
knd  after  I  had  unhitched  from  the  machine  and  returned  it, 
I  wanted  my  notes  back,  and  he  said,  ''I  can't  give  up  the 
notes  until  I  telegraph  the  company.  I  want  to  save  my- 
self;" and  after  he  was  gone  a  little  while,  probably  as 
much  as  a  quarter  of  an  hour,  he  came  back,  and  said  he 
wouldn't  give  up  the  notes. 

Q.  State  whether  or  not  Smith  said  he  had  them  or  not. 

A.  Yes,  sir ;  Smith  said  he  had  them. 

Q.  When  you  returned  the  thresher? 

A.  Yes,  sir ;  the  threslier  was  out  three  days  and  I  took 
it  back  the  next  morning. 

William  Johnson,  a  witness  called   by  the   defendant, 
testified : 

Q.  Are  you  acquainted  with  the  defendant  ? 

A.  Yes,  sir. 

Q.  Do  you  know  about  his  buying  a  corn  sheller  of  A. 
B.  Smidi  in  December,  1888  ? 
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A.  Yes,  sir. 

Q.  Tell  the  jury  what  you  know  about  it. 

A.  t  was  working  with  Mike  and  be  went  to  Fairfield 
one  day  and  Smith  wanted  to  know  of  Mike  if  he  wanted 
to  buy  a  corn  machine,  and  he  said  he  didn't  know  but 
what  he  did,  and  he  said  I  have  got  a  corn  machine  and  1 
would  like  to  sell  you  one,  and  so  they  kind  of  talked  to- 
gether and  made  a  bargain.  He  said  that  it  woald  shell 
6,000  bushels  a  day. 

Q.  With  how  many  horses? 

A.  Eight  horse  power. 

Q.  Do  yon  know  anything  about  the  trial  of  the  ma- 
chine? 

A.  Yes,  sir. 

Q.  Were  you  there  working  that  day  ?  ,, 

A.  Yes,  sir. 

Q.  Tell  the  jury  how  the  thresher  worked. 

A.  Well,  sir,  they  set  the  machine  and  tried  to  thresh 
with  it,  and  it  stumped  out  ten  horses.  I  was  scooping^ 
and  I  don't  believe  I  scooped  ten  minutes  before  we  would 
have  to  shut  off  the  feed. 

Four  other  witnesses  testify  to  substantially  the  same 
fiicts.  Several  witnesses  were  called  on  the  part  of  the 
plaintiff,  but  they  fail  to  show  that  the  machine  was  such 
as  was  called  for  by  the  warranty.  It  is  very  evident  from 
the  testimony  that  the  machine  was  defective,  and  the  de- 
fendant was  justified  in  returning  it  promptly  as  he  did,  and 
his  notes  should  have  been  returned  to  him.  The  judg^ 
^  ment  is  right  and  is 

Affibmbd. 


The  other  judges  concur. 
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JoHK  0.  Bbowk  y.  Nathaniel  L.  STLyssTEiu 

t 

Filed  Octobxb  17,  1893.    No.  5069. 

1.  Cultivated  Lands.  Where  there  is  no  actual  enelosare  and  it 
ia  sought  to  bring  lands  within  the  provisions  of  section  8,  chap- 
ter 2,  article  3,  of  the  Compiled  Statates,  there  most  be  a  strip 
plowed  aroand  such  land  at  least  one  rod  in  width;  and  two 
ftirrows  plowed  a  rod  from  each  other  is  not  a  compliance  witii  the 
■tatnte. 

9.  AnimalB:  T£BBPA88:  Damaoim:  Libn  ok  Stock.  Where  cat- 
tle trespass  upon  the  unenclosed  land  of  another  party  and  de- 
stroy the  hay  stacked  thereon,  the  owner  may  recover  the  value 
of  the  property  destroyed,  but  will  have  no  lien  on  the  stock 
which  destroyed  the  same. 

8.  :  EsTRAT  Law.     Qumre,    Whether  cattle   which   have 

strayed  between  the  90th  of  October  and  the  Ist  day  of  April 
are  not  sat{je6t  to  the  provisions  of  the  estray  law. 

Error  from  the  district  oourt  of  Sheridan  oountj. 
Ttied  below  before  Crites,  J. 

Wm.  MUcheU  and  W.  H*  Westover,  for  plaintiff  in  error. 

Thomca  L.  RedlaUj  eantrti. 

Maxwell,  Ch.  J. 

This  is  an  action  of  replevin  brought  by  the  plaintiff 
against  the  defendant  to  recover  the  possession  of  aboat  sev- 
enty head  of  cattle.  On  the  trial  of  the  cause  the  jury  re- 
turned a  verdict  for  the  defendant^  on  which  judgment  was 
rendered.  The  testimony  tends  to  show  that  the  plaintiff  and 
defendant  reside  in  the  southern  part  of  Sheridan  county, 
some  six  or  seven  miles  from  each  other.  Plaintiff  is  the 
owner  of  the  cattle  in  dispute,  and  in  January,  1891,  said 
cattle  strayed  onto  the  defendant's  homestead,  where  he  had 
a  considerable  quantity  of  hay  stacked  which  the  cattle  ate 
up  or  destroyed.     The  homestead  was  unimproved  except 
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a  small  house  bailt  thereon.  There  were  two  furrows 
plowed  about  one  rod  apart  around  the  hay.  The  court  in- 
structed the  jury  as  follows : 

^*  1«  Section  8  of  said  act  provides  that  cultivated  lands, 
within  the  meaning  of  this  act,  shall  include  all  forest  trees, 
fruit  trees,  and  hedge  rows  planted  on  said  lands,  also  all 
lands  surrounded  by  a  plowed  strip,  not  less  than  pne  rod  in 
width,  which  strip  shall  be  plowed  at  least  once  a  year. 

'^2.  The  court  instructs  you  that  said  term  'cultivated 
lands'  also  includes  all  plowed  fields  or  gardens  of  other 
grounds  which  are  in  a  state  of  cultivation  or  tillage  upon 
which  crops  have  been  or  may  be  raised  and  which  do  not 
require  further  reducing  or  subduing. 

*^  3.  But  if  on  the  contrary  you  find  from  the  evidence 
that  said  cattle  trespassed  upon  and  damaged  said  defend- 
ant, but  not  upon  his  cultivated  lands  within  the  meaning 
of  instructions  Nos.  7  and  8  above,  the  defendant  would 
not  have  any  lien  on  said  cattle  or  any  right  to  take  them 
up  or  any  right  to  keep  possession  of  them  until  his  dam- 
fifges  should  be  paid.  His  sole .  remedy  for  such  damage 
would  be  by  a  civil  action  against  the  plaintiff  for  the  re- 
covery of  the  amount  of  such  damage." 

The  cause  was  tried  upon  the  theory  that  the  furrows 
plowed  around  the  stacks  made  the  land  within  the  fur- 
rows enclosed  under  the  statute.  We  do  not  think  so, 
however.  Section  8,  chapter  2,  article  3,  Compiled  Stat- 
utes, provides  ''that  cultivated  lands,  within  the  meaning 
of  this  act,  shall  include  all  forest  trees,  fruit  trees,  and 
hedge  rows  planted  on  said  lands,  also  all  lands  surrounded 
by  a  plowed  strip  not  less  than  one  rod  in  width,  which 
strip  shall  be  plowed  at  least  once  a  year."  It  is  evident 
that  the  land  does  not  come  within  the  provisions  of  the 
statute,  and  therefore  the  defendant  had  no  lien  on  the  stock 
for  the  damages.  It  is  probable,  however,  that  he  might 
acquire  such  lien  under  the  law  relating  to  estrays,  but  the 
<!ase  Was  not  tried  upon  that  theory  and  hence  the  question 
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is  not  before  us.    The  judgment  of  the  district  ooart  is  rer 
versed  and  the  oause  remanded  for  further  proceedings. 

Beyebsed  and  REMAKDKDu 

The  other  judges  ooncur. 


37  87S> 
ftS  7« 
5»    48S| 

37~87^  JOHN^.  SaLISBUBY  ET  AL.  V.  FiBST   NATIONAL  BaJTK 

-^ —  OP  Cambbidge  City  et  al. 

Filed  October  17, 1893.    No.  4962^ 

Negotiable  Instruments :  Ihdobsbmbnt  nr  Blakc:  Liibil- 
ITT  OF  INDOBSKR.  A  penoD,  othoT  than  a  payee,  who  signs  bis 
name  in  blank  npon  the  back  of  a  promisaory  note  nt  the  time 
of  its  ezecntion,  and  before  ite  delivery  to  the  payee,  is,  as  to  a 
subsequent  bona  fids  holder  for  Tslne,  liable  thereon  as  a  Joint 
maker. 

Ebbob  from  the  district  court  of  Douglas  county.  Tried 
below  before  Hopewell,  J. 

The  facts  are  stated  in  the  opinion. 

Bromey  Andrews  A  Sheean,  for  plaintiffs  in  error ; 

The  plaintiffs  in  error  are  liable  upon  the  note  as  in* 
dorsers  only.  {EUia  v.  Brown^  6  Barb.  [N.  Y.],  282;  Spies 
r.  Gilmore,  1  Comst.  [N.  Y.],  321;  CoUrell  v.  ConUin,  4 
Duer  [N.  Y.],  45;  Moore  v.  Cross,  19  N.  Y.,  227;  Baoan 
V.  Burnliam,  37  Id.,  614;  Phelps  v.  Vischer,  50  Id.,  69; 
Slack  V.  Kirk,  67  Pa.  St.,  380;  Clouston  v.  Barbiere,  4 
Sneed  [Tenn.],  336;  Fear  v.  Dunlap,  1  Greene  [la.],  331  ; 
Fierce  v.  Kennedy,  5  Cal.,  138;  .Tones  v.  Ooodwin,  39  Id., 
493;  Jennings  v.  Thomas,  13  Smedes  &  M.  [Miss.],  617; 
CouUer  t?.  Richmond,  59  N.  Y.,  479 ;  Jaffray  r.  Broion,  74 
Td.,  394;  Lynch  v.  Levy,  11  Hun  [N.  Y.],  145;  Pdinetv 
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Noelke,  53  How.  Pr.  Rep.  [N.  Y.],  273;  WhUing  v.  PUis- 
burgh  Opera  House  Co.^  88  Pa.  St.,  101.)  The  plaintiffs 
in  error  are  not  liable  as  makers.  (  Webster  v.  Cobby  17  111., 
459;  Blatchford  v.  MUlikefif  35  Id.,  434;  Greenough  v. 
Smeady  3  O.  St.,  415;  Seymour  r.  Leyrnan,  10  Id.,  283; 
Siurtevant  v.  Randall ^  53  Me.,  154;  Lowell  v.  Oagsj  38 
Id.,  36 ;  Cooh  v.  Southwick,  9  Tex.,  615 ;  Carr  v»  Rowland^ 
14  Id.,  275;  Chandler  v.  West/all,  30  Id.,  477;  McGwire 
V.  Bosfworth,  1  La.  An.,  248 ;  Chom  v.  Merrill,  9  Id.,  633; 
Killian  v.  Ashley ^  24  Ark.,  511.)  The  court  below  should 
have  permitted  oral  testimony  on  the  part  of  plaintiffs  in 
error,  showing  the  intent  with  which  they  indorsed  the 
note  and  the  fact  that  they  were  not  interested  in  the  con- 
sideration. Where  a  stranger  signs  a  note  on  the  back  be^ 
fore  delivery  to  the  payee  he  is  only  prima  facie  liable  as 
an  original  promisor.  {Sylvester  v.  Downer,  20  Vt.,  355; 
Schneider  v.  Schiffman,  20  Mo.,  571;  Childs  v.  Wyman,4^ 
Me.,  433;  Perkins  v,  Barstow,  6  R.  I.,  505;  Currier  v^ 
Fellows,  7  Fost.  [N.  H.J,  366;  Caipenter  v.  Oaks,  10 
Rich.  [8.  Car.],  17;  Cecil  v.  Mix,  6  Ind.,  478;  Peckhxm 
V.  Oilman,  7  Minn.,  446 ;  Vore  v.  Hurst,  13  Ind.,  555; 
Orrick  v.  Colston,  7  Qratt.  [Va.],  189.) 

Qmgdon  &  Clarkson,  contra: 

^  It  being  admitted  that  the  names  were  upon  the  back  of 
the  note  at  its  delivery  to  the  payee,  the  liability  of  the  ir- 
regular indorsers  is  fixed  presumptively  as  that  of  joint 
makers,  and  in  the  absence  of  an  allegation  to  support  parol 
evidence  combating  the  presumption,  parol  evidence  is  in- 
admissible, particularly  against  a  bonafde  holder  for  value 
before  maturity.  {Robinson  v.  Bartlett,  11  Minn.,  410; 
Cayuga  County  National  Bank  v,  Dunkin,  29  Mo.  App., 
442;  Jf^Qon  v.  Brawn,  6  So.  Rep.  [Fla.],  211 ;  Rothschild 
V,  Grix,  31  Mich.,  150 ;  WeatJierwaa:  v,  Paine,  2  Id.,  555 ; 
Sibley  v.  Muskegon  Nat,  Bank,  41  Id.,  196;  Derry  Bank  r. 
Baldwin,  41  N.  H.,  434 ;  Schroeder  v.  Turner,  13  Atl.  Rep. 


f  ' 
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[Md.],  331 ;  Stevens  v.  Parsons^  14  Id.  [Me.],  741 ;  BellowB 
FalU  Nat  Bank  v.  Dorset  Marble  Cb.,  61  Vt.,  106 ;  Oakn 
©.  Button,  60  Mo.,  297 ;  Schmidt  v.  Schmadter,  45  Mo.,  502; 
Bradford  v.  Martin,  3  Sand,  [N.  Y.],  647 ;  Western  Boat- 
man* s  Benevolent  Association  v.  Wolff,  45  Mo.,  104;  Lowell 
V,  Oage,  38  Me.,  35';  Woods  v.  Woods,  127  Mass.,  141; 
Spaulding  v.  PiUnam,  128  Id.,  363;  Austin  v.  Boyd,  24 
Pick.  [Mass.],  64 ;  Hawks  v.  Phiflips,  7  Gray  [Mass.],  284 ; 
Semple  v.  Turner,  65  Mo.,  696;  Buchner  v.  Liebig,  38  Id., 
188 ;  Leonard  v.  Wildes,  36  Me.,  265;  Schley  v.  Merrit,  37 
Md.,  352;  Nathan  v.  Sloan,  34  Ark.,  524;  Chandler  v. 

Wedfall,  30  Tex.,  477;  Syme  v.  Brown,  19  La.  Ann.,  147; 
Burton  v.  Hansford,  10  W.  Va.,  470;  Way  r.  BuUerworlh, 
108  Mass.,  512;  Union  Bank  of  Weymouth  v.  WiUis,  8 
Met.  [Mass.],  504;  Brown  v.  BuUer,  99  Mass.,  179;  Good 
t?.  Martin,  95  U.  S.,  90 ;  Draper  v.  Weld,  13  Gray  [Mass.], 
580;  Herbage  v,  McEntee,  40  Mick.,  337 ;  Pearson  v.  Stod- 
dard, 9  Gray  [Mass.],  199;  Clapp  r.  Rice,  13  Id.,  403; 

Woodman  v.  Boothby,  66  Me.,  389 ;  Third  National  Bank 
of  Baltimore  r.  Lange,  51  Md.,  138;  Hoffman  v.  Moore,  82 
N.  Car.,  313;  Tiedeman,  Commercial  Paper,  sea  271.) 

NORVAL,  J. 

This  action  was  brought  in  the  court  below  by  the  First  < 
National  Bank  of  Cambridge  City,  Indiana,  against  the 
plaintiffs  in  error  and  one  Cora  H.  Sloman  as  makers,  and 
the  Bank  of  Omaha  as  indorser,  of  a  promissory  note^ 
of  which  the  following  is  a  copy : 

^*  $2,500.00.  Omaha,  Neb.,  Feb.  16,  1889. 

"  Ninety  days  after  date,  we,  or  either  of  us,  promise  to 
pay  to  the  Bank  of  Omaha,  or  order,  twenty-five  hundred 
and  Y^j^  doUarfi,  for  value  received,  payable  at  the  Bank  of 
Omaha,  Omaha,  Neb.,  with  interest  at  the  rate  of  ten  per 
ceLt  per  annum  from  maturity  uutil  paid. 

*•  C.  H.  S1.0MAN." 
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At  the  time  of  the  making  of  said  note  and  its  delivery 
to  the  payee  the  names  of  J.  G.  Salisbury  and  S.  A.  SIo- 
man  appeared  npon  the  back  thereof.  Subsequently,  but 
before  the  maturity  of  the  note,  it  was  indorsed  and  trans- 
ferred by  the  Bank  of  Omaha  to  the  defendant  in  error. 
The  First  National  Bank  of  Cambridge  City.  No  notice 
of  non-payment  was  given  to  J.  G.  Salisbury  and  S.  A. 
Sloman  at  maturity.  The  note  was  sent  by  the  plaintiff 
below  to  the  Bank  of  Omaha  for  collection  prior  to  its 
maturity,  where  it  remained  until  after  the  same  fell  due. 
The  Bank  of  Omaha  made  no  defense.  Cora  H.  Sloman 
set  up  two  defenses:  Firsts  payment;  and  second,  covert- 
tire.  The  former  she  withdrew  upon  the  trial.  Salisbury 
and  S.  A.  Sloman  each  filed  a  separate  answer,  which  ''  de- 
nies that  he  executed  and  delivered  the  promissory  note 
described  in  the  petition,  but  avers  and  charges  the  fact  to 
be  timt  the  defendant,  at  the  time  of  the  delivery  of  said 
note  to  the  Bank  of  Omaha,  was  simply  accommodation 
indorser  thereon,  the  name  of  this  defendant  being  written 
across  the  back  of  said  note.  Nor  did  said  defendant  re- 
ceive any  part  of  the  consideration  for  which  said  note  was 
given.''  Each  answer  further  alleged  that  the  note  was 
not  protested  for  non-payment,  nor  was  notice  of  non-pay- 
ment given  to  the  defendants  at  the  time  of  the  maturity 
thereof. 

Plaintiff  replied  by  a  general  denial. 

Upon  the  trial  the  jury,  under  the  instructions  of  the 
court,  returned  a  verdict  in  favor  of  the  plaintiff,  and  against 
all  the  defendants  for  the  full  amount  of  the  note  and  in- 
terest. Separate  motions  for  a  new  trial  were  filed  by  plaint- 
iffs in  error  and  Cora  A.  Sloman,  which  were  overruled, 
and  judgment  entered  on  the  verdict. 

The  question  to  be  considered  by  this  court  is  this: 
Were  plaintiffs  in  error  liable  as  makers  of  said  note,  or 
were  they  chargeable  as  accommodation  indorsers,  merely? 
If  the  obligation  they  assumed  by  indorsing  their  names 
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upon  the  back  of  tbe  note,  before  its  delivery  to  the  payee » 
was  that  of  maker^  the  judgment  under  review  was  right; 
otherwise^  not,  inasmuch  as  no  notice  of  non-payment  at 
maturity  was  given  to  plaintiffs  in  error.  The  kind  of 
liability  that  the  law  presumes  is  assumed  by  one  who 
signs  his  name  in  blank  upon  the  back  of  a  negotiable 
promissory  note  at  the  time  of  its  executioUi  and  before  it§ 
delivery  to  the  payee,  has  never  been  passed  upon  or  de- 
cided by  this  courty  and  there  is  a  great  diversity  of  hold- 
ing upon  the  question  by  text  writers  and  courts  in  this 
country. 

Several  courts  of  high  standing  sustain  the  doctrine  for 
which  plaintiffs  in  error  contend,  namely,  that,  where  a 
stranger  writes  his  name  across  the  back  of  a  note  before 
its  delivery  to  the  payee,  he  is  liable  thereon  as  an  indorser. 
{Moore  V.  Cro98,  19  N.  Y.,  227;  Phdpa  v.  Vtseher,  50  Id!, 
69 ;  Slack  v.  Kirk,  67  Pa.  St.,  380 ;  Cloudon  v.  Barbiere, 
4  Sueed  [Tenn.],  336;  Jennings  v,  Thomas,  13  Smedes  & 
M.  [Miss.],  617;  Jones  ».  Goodwin,  39  Cal.,  493.) 

There  is  another  line  of  decisions  which  hold  that  a  per- 
son so  indorsing  a  note  is  chargeable,  prima  facicj  as  a 
grantor.  {Webster  v.  Oobb,  17  111.,  459;  Blatchfordv.  Mil- 
liken,  35  111.,  434;  Lowell  v.  Gage,  38  Me.,  36;  l^urteoani 
V.  Randall,  53  Id.,  154;  Cook  v.  Souihwick,  9  Tex.,  615; 
Killian  v.  Ashley,  24  Ark.,  511.) 

The  decided  weight  of  authority  supports  the  rule 
adopted  by  the  trial  court  in  this  case,  and  that  is  that 
plaintiffs  in  error  are  liable  as  joint  makers.  (Story,  Prom- 
issory Notes,  sees.  468,  469 ;  Good  v.  Martin,  95  U.  S., 
90;  First  NaL  Bank  of  Worcester  r.  Loch-Stitch  Fence  Co.^ 
24  Fed.  Rep.,  221 ;  Bendey  v.  Townsend,  3  Sup.  Ct  Rep., 
482;  Chaddock  v.  Vanness,  35  N.  J.  Law,  517;  Quin  v. 
Sterne,  26  Ga.,  223 ;  Sylvester  v.  Downer,  20  Vu,  365 ; 
National  Bank  v,  Dorset  Marble  Co,,  17  Atl.  Rep.  [Vt.}, 
42;  Robinson  v.  Bartlett,  11  Minn.,  410;  Peokhamv,  GU- 
man,   7   Id.,  446;  Schmidt  v.  ScfimaeUer,  45  Mo.,  602; 
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Chhn  V,  DuUmi,  60  Mo.,  297;  Mellon  v.  Brown^  6  So. 
Rep.  [Fla.],  211 ;  Wetherwax  v.  Paine,  2  Mich.,  555;  Sibley 
•v.  Muskegon  Nat.  Bank,  4l  Id.,  196;  Moynahan  v.  Hana- 
ford,  42  Id.,  329;  Flint  v.  Day,  9  Vt,  315;  Sandford  v. 
Norton,  14  Id.,  228;  Stevens  v.  Parsons,  14  Atl.  Rep. 
ITMe.],  741 ;  Schroeder  v.  Turner,  13  Atl.  Rep.  [Md.],  331 ; 
^Bright  v.  Carpenter,  9  O.,  139;  Derry  Bank  v,  Baldwin, 
41  N.  H,434;  Perkins  v.  Barstow,  6  R*.  I.,  505;  Baker  v. 
Jiobinsan,  63  N.  Car.,  191 ;  Hoffman  v,  Moore^  82  Id.,  313; 
Brown  v.  Butler,  99  Mass.,  179;  Way  v.  Butterworth,  108 
Id.,  509.)  Many  other  authorities  to  the  same  effect  could 
be  cited. 

•    la  Bright  v.  Carpenter,  supra,  Lane,  C.  J.,  observes : 
^'If  a  person,  not  a  party,  give  his  name  to  a  note  already 
existing,  his  engagement  is  collateral  only,  and  he  is  to  be 
held  as  guarantor;  but  if  such  a  person  sign  his  name  to 
finch  a  paper  at  the  time  of  its  execution,  without  prescrib- 
ing the  limits  of  his  responsibility,  he  authorizes  the  holder 
to  treat  him  as  a  maker,  and  is  as  much  bound  as  if  his 
name  was  written  under  that  of  the  principal.'' 
'    Judge  Story,  in  discussing  the  question  in  his  valuable 
work  on  Promissory  Notes  at  section  469,  says :  "The  prin- 
biple  upon  which  all  these  cases  turn  is  the  same;  and  that 
is,  to  expound  the  particular  transaction,  without  reference 
to  the  form  which  it  has  assumed,  in  such  a  manner  as  wUl 
best  carry  into  effect  the  substantial  intention  of  the  parties, 
ut  res  magis  valeaJt  quam  pereat,  rather  than  by  a  close  or 
technical  interpretation,  adhering  to  tbe  letter,  to  defeat  the 
very  objects  and  purposes  for  which  alone  the  transaction 
mast  have  taken  place,  and  thus  to  make  it  operate  at  once 
as  a  delusion  and  a  fraud  upoa  the  ignorant  or  the  no  wary. 
Nor  is  there  anything  novel  in  this  mode  of  interpretation 
applied  to  this  class  of  cases.     It  stands  u{ion  the  princi- 
ple that  two  instruments  of  the  same  general  nature,  both 
executed  at  the  same  time  and  relating  to  the  same  subject- 
matter,  are  to  be  construed  together,  as  forming  but  one 
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agreement.  As  he  who  signs  on  the  &oe,  and  he  who  ii^ 
dorses  his  name  on  the  back,  both  promise  to  do  the  very 
same  things  to-wit,  to  paj  the  ntoney  at  the  specified  time, 
they  may,  without  doing  violence  to  the  contract,  be  deemed 
as  joint  makers;  and  as,  in  point  of  form,  each  promises 
for  himsdfy  the  undertaking  may  be  treated  as  several  aa 
well  as  joint.  In  re.<4pect  to  the  consideration,  it  has  beoft 
thought  sufficient  that  the  indorsement  purports  to  be  'far 
value  received/  or  that  the  consideration,  if  not  expressed, 
is  established  in  proof  by  the  contemporaneous  &ct8  when 
the  note  was  made." 

There  is  no  room  for  doubt  that  where  a  person  not  m 
payee  places  his  name  upon  the  back  of  a  note  in  blank, 
before  it  has  passed  into  the  hands  of  the  payee,  he  may  be 
proceeded  against  as  maker,  indorser,  or  guarantor,  accord- 
ing to  the  circumstances  of  the  case  and  the  intention  of 
the  parties  at  the  time  of  the  transaction;  but  as  between 
the  original  parties,  at  least,  parol  evidence  is  admissible  to 
show  the  real  character  of  the  obligation  assumed  by  him  • 
that  is,  whether  his  undertaking  was  that  of  a  joint  maker, 
guarantor,  or  indorser.  We  are  constrained  to  adopt  the 
rule  sustained  by  the  current  of  authorities,  and  the  one 
which  is  in  harmony  with  the  decisions  of  the  supreme 
court  of  the  United  States,  namely,  that  when  a  third  per- 
SQU  indorses  his  name  upon  a  note  in  blank  at  the  time  it 
is  executed,  and  before  delivery,  the  law  presumes,  in  the 
absence  of  evidence  showing  the  nature  of  his  undertaking, 
that  he  intended  to  ^assume  the  liability  of  an  original 
promisor.  Applying  this  rule  to  the  case  at  bar  it  will  be 
presumed  tjiat  the  plaintiffs  in  error,  by  placing  their  names 
upon  the  back  of  the  paper  in  suit^  intended  to  incur  the 
liability  of  a  maker. 

We  do  not  think  that  the  trial  court  erred  in  not  per- 
mitting plaintiffs  in  error  to  show  the  intent  with  which 
they  backed  the  note  in  controversy.  The  answer  was  not 
sufficient  to  admit  of  such  proof.    Besides,  plaintiff  below 
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purchased  the  paper  in  good  fiiith,  for  value,  before  matu- 
rity; and  as  against  such  indorsee,  parol  evidence  was  in- 
admissible to  show  that  the  character  or  limit  of  the  liabil- 
ity of  plaintiffs  in  error  was  other  or  different  from  that 
which  the  law  presumes  it  to  be. 

Cora  H.  Sloman  filed  a  separate  petition  in  error  in  the 
case  in  this  court,  but  having  fiiiled  to  favor  us  either  with 
a  brief  or  oral  argument  upon  her  assignments  of  error, 
and  no  error  appearing  upon  the  record  prejudicial  to  her 
rights,  her  petition  in  error  is  overruled.  The  judgment 
of  the  district  court  is 


Affibmed. 


The  other  judges  concur. 


William  H.  Noll,  appellant,  v.  James  Ken- 
neally  et  al.,  appellees. 

FCLSD  OciOBKB  17,  1893.    Ka  4902. 


1.  Meohanios'  laene :  Timb  to  Filb  Statsmbnt.  A  statement 
for  a  mechanio's  lien  most  be  filed  with  the  register  of  deeds  of 
the  proper  ooanty  within  the  time  prescribed  bj  statatOi  or  th» 
right  to  a  lien  is  lost. 


Eyidbncb.    HMf  That  the  eridenoe  in  this  ease 


fldls  to  show  that  such  a  statement  was  ever  filed. 


— '>-:  AsBTONifBNT  OF  CLAIM  Bbfobb  Piltno  Libk:  Rights 
of  Assionbb.  The  transfer  by  a  material-man  to  another  party 
of  his  account  for  materials  famished  for  the  construction  of  a 
building,  before  the  filing  of  his  claim  for  a  lien,  destroys  the 
right  to  a  lien,  and  confers  no  authority  npon  the  assignee  to  file 
and  enforce  a  mechanic's  lien  for  such  materials.  The  assignee* 
after  such  assignment,  cannot  perfect  the  lien  by  comply ii^ 
with  the  requirements  of  the  statute. 


:  Account  and  Affidavit:  Datbs  of  Matbbiai.  Fub- 

NISHED.     The  failure  of  an  account  filed  to  secure  a  mechanic'a 
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lien  to  Btata  the  dates  the  Tarions  items  of  materials  were  far- 
nisbed  will  not  yitiate  the  lien,  if  it  appears  from  the  aooonnl 
and  alBdayit  thereto  attached  that  snoh  materials  were  fhmlshed 
within  the reqaisite  time  to  entitle  the  claimant  to  a  lien  theiefiK. 

:  : .    An  aoooant  for  a  mechanic's  lien,  aOer 


giTiug  the  items  of  materials  for  which  a  lien  is  claimed,  states 
that  "  the  above  items  were  sold  for  $677.65,  and  delivered  be* 
tween  Jnlj  10, 1888,  and  October  18, 1888,"  and  the  affidavit  at- 
tached to  the  aoooant  alleges  that  said  materiiUs  were  fhmished 
atthe  times  mentioned  in  the  aooonnt  ifelcf,  To  snfficientlj  des- 
ignate the  time. 

Appeal  from  the  district  ooort  of  Lancaster  countjr. 
Heard  below  before  Hall,  J. 

M.'L.  Eaderday,  for  appellant,  cited:  Skyrms  v.  Oed^ 
dental  MUl  &  Mining  Oo,,  8  Nev.,  220;  Eneeland,  Me- 
chanics' Liens  [2d  ed.],  sea  8 ;  HaUdhanv.  Herbert^  11  Ab- 
bott Pr.  Rep.,  n.  s.  [N.  Y.],  336. 

Robert  Ryan  and  Harwood^  Ames  Jk  KMy^  conJtrOf 
contending  that  the  claim  for  a  lien  is  insufficient,  becaoM 
it  fails  to  give  the  dates  when  the  material  was  famished^ 
cited  :  Associates  of  the  Jersey  Company  v.  Davison^  29  N. 
J.  L.,  415 ;  Lehman  v.  Thomas,  6  Watts  &  S.  [Pa.],  262  • 
Faulkner  v.  ReUly,  1  Philadelphia  Rep.  [Pa.],  234;  Ayrea 
V.  Revere,  1  Dutch.  [N.  J.  L.],  481 ;  Wagar  v.  Brisooey  38 
Mich.,  692 ;  Noll  v.  Swineford,  6  Pa.  St,  191 ;  Rehrer  v. 
Zeigler,  3  Watts  &  S.  [Pa.].  258 ;  Thomas  v.  James,  7  Id. 
381 ;  Witman  v.  Walker,  9  Id.  186 ;  Cook  v.  Heald,  21  111., 
426 ;  Wade  v.  Reitz,  18  Ind.,  307  ;  Shaekleford  v.  Beck,  80 
Va.,  573 ;  Hayden  v.  Widfing,  19  Mo.  App.,  363 ;  Valen- 
tine V.  Rawson^  57  la.,  179.  The  assignee  should  have 
shown  that  he  became  the  owner  after  the  lien  was.  per- 
fected. If  he  has  not  so  shown,  it  is  as  reasonable  to  as- 
sume that  it  was  before  as  after  the  perfecting  of  the  lien. 
If  before,  the  lien  did  not  pass  by  the  assignment  {OoodF^ 
man  v.  Pence,  21  Neb.,  462;  Tetoksbury  v.  Bronson,  4S 
Wis.,  681.) 


i 
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NORVAT,,  J. 

.  .  This  was  an  action  brought  by  appellant  (o  enforce  a 

.mechanic's  lien  for  materials  furnished  by  R.  A.  Handy  & 

:Co ,  under  a  verbal  contract  with  the  defendant  James 

.XcQueally,  for  the  erection  of  a  dwelling  aa.d  barn  on  lot 

'.10|  in  bloc)c  2,  in  Summerdale  addition  to  the  city  of  Jjin- 

.coin.     Plaintiff  claims  $a  assignee  of  the  account  and  me- 

-ohanic's  lieu.     Kenueally  was  the  owner  of  the  lot  when 

ithe  materials  were  furnished.     Subseqqently,  on  Ajugu^t 

28y  1888,  he  mortgaged  the  premises   to   the   defendaut 

Jame^s  Wool  worth  to  secure  the  payment  of  $800,  at  the 

time  borrowed.     On  the  22d  day  of  November,  1888,  the 

defendaut  Thomas  McAlpine  purchased  said  premises  from 

Kenneally,  subject  to  the  payment  of  said  mortgage.    The 

district  court  rendered  a  personal  judgment  in  favor  of 

plaintiff,  and  against  Kenneally,  for  $743.37,  and  decreed 

^that  plaintiff  was  not  entitled  to  a  mechanic's  lien  for  any 

.amount.     Plaintiff  appeals. 

No  question  is  made  in  this  court  by  any  one  aa  to  the 
amount  of  the  judgment  rendered  by  the  court  below,  the 
.sole  contention  here  being  whether  the  court  erred  in  not 
4ecreeing  that  plaintiff  had  a  valid  lien  upon  the  real  estate 
/or  the  amount  so  found  due  him.  Appellees  urge  numerr 
OQS  objections  against  the  right  of  pUintiff  to  a  lien,  which 
:we  will  notice. 

It  is  claimed  by  counsel  for  appellees  that  there  is  neither 
;probf  that  the  materials  charged  in  plaintiff's  aceoupt  and 
claim  for  lien  were  ever  furnished  by  Handy  &  Co.,  nor  is 
ihere  any  evidence  of  the  value  of  the  same.  While  the 
•testiinony  on  the  subject  is  quite  meager,  we  are  of  the 
opinion  that  it  sufficiently  appears  that  Handy  &  Co.  fur- 
nished and  caused  to  be  delivered,  on  the  lot  in  qufestion,  all 
the  materials  which  were  used  in  the  construction  of  the 
'houiie  and  barn.  The  only  evidence  as  to  value  was  that 
given  by  Mr.  Sable,  one  of  the  carpenters  who  ^repl^  tii^ 
59 
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buildings,  who  estimated  the  value  of  the  materials  used  in 
the  oonstructioD  of  the  house  at  (540,  and  the  barn  at  $70. 

It  18  said  that  there  is  no  proof  that  a  claim  for  lieo  was 
filed  with  the  register  of  deeds.  The  petition  alleges  that 
on  the  31st  day  of  Deoember,  1888,  and  within  four  months 
from  the  time  of  the  furnishing  of  the  materials,  B.  A. 
Han<fy  A  Co.  made,  under  Oath,  an  aooount  in  writing  of 
the  materials,  and  filed  the  same  in  the  office  of  the  regi»* 
ter  of  deeds  of  Lancaster  county,  claiming  a  mechanic'fr 
lien  therefor  upon  said  premises,  which  lien  was  recorded 
in  book  D  of  mechanics'  liens  at  page  349.  The  above 
allegation  being  put  in  iasue  by  the  general  denial  in  the 
answers  of  appellees,  it  devolved  upon  the  plaintiff'  to  es* 
tablish  upon  the  trial,  by  competent  evidence,  the  filing  of 
the  claim  for  lien.  This  he  failed  to  do.  The  mechanic's 
lien  records  of  Lancaster  county  were  neither  produced  at 
the  trial,  nor  ofi^ired  in  evidence.  Plaintiff*,  <n'er  objec- 
tions of  defendants,  introduced  in  evidence  the  lien  attedied 
to  his  petition  as  an  exhibit  While  it  contains  an  indorse* 
ment  purporting  to  have  been  made  by  the  register  of 
deeds,  showing  the  filing  and  recording  of  the  paper,  yet 
the  indorsement  was  not  offered  in  evidence.  Plaintiff^ 
should  have  made  his  offer  sufficiently  broad  to  have  in- 
cluded the  introduction  of  the  indorsonent  of  the  filing  of 
the  statement  of  lien. 

In  this  state  one  who  seeks  to  enforce  a  medianic's  lien 
is  required  to  file  a  verified  account  of  the  materials  fur- 
nished or  la>bor  performed,  for  which  a  lien  is  daitnied,  in 
the  office  of  the  register  of  deeds,  within  four  months  after 
the  furnishing  of  the  last  item  of  materials,  or  the  perform- 
ance of  the  labor.  The  filing  operates  as  a  creation  of  the 
lien,  and  unless  this  is  done,  his  right  to  a  lieu  is  lost.  As 
there  is  a  total  failure  of  proof  that  any  claim  fbr  lien  was 
filed  by  plaintiff's  assignors  with  the  register  of  deeds, 
plaintiff  was  not  entitled  to  have  a  lien  established  on  tiie 
premises  in  controversy. 
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There  is  another  well  founded  reason  why  a  decree  of 
foreclosore  was  properly  refused  in  this  case.  The  nndis- 
puted  testimony  shows  that  Handy  &  Co.  sold  and  trans- 
ferred their  account  for  the  materials  to  the  plaintiff  in  No- 
vember, 1888,  before  any  steps  had  been  taken  by  them  to 
perfect  a  lien.  Afterwards,  on  the  31st  day  of  December, 
1888,  they  made  out  a  sworn  statement  claiming  a  me- 
chanic's lien  on  the  lot  for  the  amoant  of  materials  fur- 
nished for  the  building,  and  in  January,  1889,  made  a  for- 
mal assignment  thereof  to  plaintiff. 

The  transfer  of  the  debt  before  filing  the  claim  for  lien 
extinguished  the  right  to  a  lien  on  the  premises.  Handy 
&  Co.  could  not  afterwards  perfect  a  lien,  for  the  reason 
they  had  disposed  of  their  claim,  nor  could  the  plaintiff  do 
so,  since  the  assignment  of  the  debt  did  not  have  the  effect 
to  transfer  a  right  to  perfect  and  enforce  a  lien  therefor. 
(Ooodrnan  v.  Penoe  21  Neb.,  459;  Tetokabury  v,  Bronson^ 
48  Wis.,  581.) 

In  Ooodrnan  «.  Pevice^  supra^  this  court  held  that  the 
mere  assignment  of  the  account  for  labor  performed  and 
materials  furnished  for  the  erection  of  a  building  will  not 
give  the  assignee  the  right  to  assert  a  mechanic'^  lien  there- 
for. The  court  in  the  opinion  says :  "  The  mere  perform- 
ance of  labor  or  furnishing  material  to  another  is  not  suf- 
ficient to  entitle  a  party  to  a  mechanic's  lien.  His  right  to 
the  same  depends  upon  compliance  with  the  statute.  Until 
he  has  so  complied  he  has  no  lien  which  he  can  assign. 
When,  however,  he  has  acquired  a  lien,  he  may  assign  the 
same  with  the  account  to  another.  In  other  words,  a  mere 
inchoate  right  to  a  mechanic's  lien  is  not  assignable,  al- 
though the  lien  when  acquired  passes  with  an  assignment. 
*  *  *  If  the  mere  assignment  of  the  debt  gave  the  as- 
signee the  right  to  assert  the  lien,  then  in  cases  where  por- 
tions of  the  debt  were  assigned  to  different  persons  each  must 
file  a  lien  for  the  amount  due  to  himself,  and  thus  instead  of 
one  lien  against  the  property,  there  might  be  fifty,  or  an  in- 
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definite  number^  which  would  render  the  proceeding  cum- 
bersome and  oppressive.  Before  the  assignment  of  the 
debt^  therefore^  will  carry  the  right  to  a  mechanic's  lien,  it 
must  be  perfected  by  properly  filing  the  same  in  the  office 
x>f  the  county  clerk  before  the  assignment  is  made." 

True^  the  mechanic's  lien  law  should  be  liberally  oon* 
strued^  so  as  to  carry  out  the  intent  of  the  legislature  in 
.passing  it ;  but  the  provisions  of  the  law  are  not  to  be  ex- 
tended in  their  operations  beyond  the  fair  and  reasonable 
sense  of  the  terms  employed.  To  obtain  a  lien  there  must 
be  at  least  a  substantial  compliance  with  the  requirements 
of  the  statute  by  the  mechanic  or  material-man.  It  re- 
quires that  the  person  entitled  to  the  lien  shall  make  out 
and  file  an  account  in  writing  of  the  items  of  labor  or  ma- 
terials furnished.  It  contemplates  that  the  person  furnish- 
ing the  materials  or  performing  the  labor  shall  perfect  the 
lien^  and  this  he  must  do  before  he  transfers  or  assigns  the 
debt  to  another,  for,  fifter  such  transfer,  he  no  longer  has 
such  an  interest  as  will  authorize  him,  by  complying  with 
the  statute,  to  obtain  a  lien. 

It  further  claimed  that  the  statement  of  the  aocount  is 
insufficient,  in  that  it  fails  to  state  with  sufficient  particu- 
larity the  times  when  the  materials  were  furnished  as  the 
basis  for  the  lien.  The  account,  after  giving  the  number 
and  kinds  of  materials  furnished,  contains  the  following: 
^'  The  above  items  were  sold  for  $677.65,  and  delivered  be- 
tween July  10,  1888,  and  October  18,  1888."  The  affi- 
davit  attached  to  the  account  states  "  that  said  materials 
were  furnished  by  R.  A.  Handy  &  Co.  to  said  James  Ken- 
neally  at  the  times  stated  in  said  account."  Neither  the 
account  nor  the  affidavit  contains  any  other  reference  as  to 
the  dates  of  the  furnishing  of  the  materials.  Authorities 
are  cited  in  brief  of  counsel  for  appellees  which,  at  first 
blush,  appear  to  sustain  their  contention  that  the  specifica- 
tion of  the  times  when  the  materials  were  furnished  is  so 
vague  and  uncertain  as  to  Invalidate  the  lien,  as  between  the 
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claimant  and  good-faith  purchaser  or  mortgagee  without 
notice;  but  a  more  careful  examination  will  disclose  that 
they  are  based  upon  statutes  which  in  express  terms  re- 
quire that  the  dates  of  furnishing  be  set  out  in  the  lien 
statement.     The  mechanic's  lien  law  of  this  state  contains 
no  such  provision ;  hence,  the  decisions  cited  do  not  materi-  r 
ally  aid  us  in  our  investigation.     The  statute  reads :  '^  any 
person  entitled  to  a  lien  under  this  chapter  shall  make  an 
account  in  writing  of  the  items  of  labor,  skill,  machinery, 
or  materials  furnished,  or  either  of  them,  as  the  case  may 
be,  and  after  making  oath  thereto  shall,  within  four  months 
of  the  time  of  performing  such  labor  and  skill,  furnishing 
such  machinery  or  material,  file  the  same  in  the  office  of 
register  of  deeds  of  the  county,^'  etc.     The  account  and 
affidavit  are  for  the  purpose  of  furnishing  notice  that  the 
party  claims  a  lien.     It  is  the  better  practice  to  give  in  the 
account  the  dates  on  which  the  items  were  furnished ;  but 
we  are  not  willing  to  hold,  as  do  the  decisions  in  some  of 
the  states   under  statutes  materially  different  from  our 
own,  that  the  failure  to  insert  the  dates  in  the  account,  or 
that  the  mere  stating  that  the  items  were  furnished  be- 
tween certain  specified  dates,  as  in  the  case  at  bar,  invali- 
dates the  lien.     When  the  days  of  performing  the  labor 
or  furnishing  the  materials  are  not  given  in  the  account,  it 
should  be  made  to  appear  in  the  affidavit  thereto  attached  < 
that  the  materials  were   furnished,  or  labor  performed, 
within  the  time  prescribed  by  statute  to  entitle  the  claim- 
ant to  a  lien  therefor.     The  fair  inference  to  be  drawn  from 
the  statement  in  the  account  for  the  lien  we  are  considering^ 
is    that  the  materials  were  furnished  between  the  dates 
therein  named,  and  that  the  last  were  furnished  on  the  date 
last  given.   (See  Manly  v.  Dovmingy  16  Neb.,  637;  Hay- 
den  V.  Wulfing,  19  Mo.  App.,  353;  Bangs  v.  Berg,  48  N. 
W.  Rep.  [la.],  90 ;  Johnson  v.  Stout,  44  Id.  [Minn.],  534.) 
The  decree  of  the  district  court  is  right,  and  is 

Affirmed. 
The  other  judges  concur. 
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BoBEBT  M.  Peyton  v.  Nilbb  JomsBoif . 

FiLBD  OCTOBEB  17,  1893.     Ko.  4704. 

!•  CSumge  of  Venue :  StrPFxciKNCY  of  Affidaytt:  Jmmcm  ow 
THE  Pbaos.  Under  aectione  938a  and  958ft  of  the  God»  (00c- 
tions  6428  and  5428,  Coneolidated  Statotea)  an  affidaTit  bj  a  de- 
fendant for  a  change  of  venae  of  a  canae  pen^ng  befitre  a  Jos- 
tioe  of  the  peace  is  aafficient  if  it  ia  in  the  language  of  the 
atatnte. 


APPLICATIOir    IlKDBB    STATUTE:    DUTY    OP    JCTSTIOS. 


Where  a  proper  affidavit  for  a  change  of  the  place  of  trial  is 
■eoahlj  filed,  and  the  provisions  of  the  statute  relatiiig  to  the 
payment  of  costs  have  been  complied  with,  it  is  the  impsrativo 
doty  of  the  justice  of  the  pesce  before  whom  the  objection  ia 
made  to  transfer  the  cause  to  the  nearest  justice  of  the  countj 
to  whom  the  same  obgectiona  do  not  apply. 

— :  Bias  of  Nbabbst  Justicb:  Revibw.    Where  such  affi- 


davit also  states  that  **  P.  A.  W.,  the  neareat  justice  to  whom  said 
canse  could  be  transfbrred,  is^  as  affiant  verily  believe^  hiaeed 
and  prejudiced  against  affiant,  so  that  a  &ir  and  impasUal  hoar- 
ing  cannot  be  had  before  him,"  it  is  error  for  the  justice  before 
whom  the  action  is  pending  to  order  the  venue  changed  to  anoh 
neareat  justice. 

Erbob  from  the  district  ooart  of  Enox  oouQty.  Tried 
Mow  before  Nobbis,  J, 

0.  W.  Riee^  for  plaintiff  in  error: 

The  question  of  bias  or  prejudice  of  bther  justices  is  a 
question  of  fact,  and  the  justice  before  whom  the  objection 
is  made  is  competent  to  decide  the  question  from  evidence, 
and  is  not  conclusively  bound  by  the  statement  of  the  ap- 
plicant. {MeOrory  v.  McOrory,  36  N.  W.  Eep.  [Wis.], 
604.) 

O.  T.  KeUetfy  eontnu 


You  37]       SEPTEMBER  TERM,  1893.  887 


B«ytoa  T.  JohnaoB. 


NOBVAL,  J, 

This  action  w^s  oomooenood  by  plaintiff  in  error  before 
A.  C.  Logan,  Esq.i  a  jnstice  of  the  peace  of  Knox  county, 
to  recover  the  snm  of  $110  and  interest  on  a  promiasory 
note.  On  the  return  day  of  the  summoAs  the  defendant 
applied  for  a  change  of  venue,  on  the  ground  that  the 
justice  was  biaiKd  and  prejudiced  against  him,  and  filed  his 
own  aQBda^vit  in  support  of  the  application.  The  justice 
decided  that  the  defi^ndant  was  entitled  to  a  change  of 
venue,  and  ordered  that  the  gaqse  be  transferred  to  the 
docket  of  F.  A.  Warrick,  Esq.,  the  nearest  justice,  upon 
the  payment  by  the  defendant  of  the  costs  of  transcHpty 
taxed  at  $1. 

The  defendant  excepted  to  said  ruling,  and  refused  to 
pay  the  fees  for  making  the  transcript  Afterwards,  Justice 
Logan  tried  the  case,  and  r^idered  judgment  against  the 
defendant  for  $111.30,  and  costs,  to  all  of  which  defendant 
excepted.  The  cause  was  taken  by  Johnson  to  the  district 
oourt  by  writ  of  error,  the  assignments  of  error  being: 

1.  The  court  erred  in  directing  that  the  cause  be  trans* 
ferred  to  Justice  Warrick,  for  the  reason  that  said  Warrick 
was  objected  to  in  plaintiff's  affidavit  for  change  of  venue. 

2.  In  not  directing  the  cause  to  be  sent  to  the  nearest 
Justice  to  whom  the  objections  in  the  affidavit  did  not  apply* 

3.  Id  rendering  judgment  against  the  defendant. 

The  district  court  reversed  the  judgment  of  the  justice, 
and  to  reverse  said  judgment  of  the  district  court  the  cause 
was  brought  to  this  court. 

The  application  for  a  change  of  venqe  was  baaed  upon 

the  following  affidavit: 

^*Thb  State  of  Nebraska,) 
Knox  County.     | 

^*  EoBERT  M.  Peyton 

V. 

Niles  Johnson. 
'^Niles  Johnson,  being  first  duly  sworn,  upon  his  oath 
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sajs  he  verily  believes  that  he  cannot  have  a  fair  and  im- 
partial trial  before  A.  C  Logan^  justice  of  the  peaoe^  by 
feasOD  iof  the^  bias  and  prejudice  of  the  said  justice;  and 
F.  A.  Warrick^  the  nearest  justice  to  whom  said  cause  coulo' 
be  transferred^  is,  as  affiant  verily  believes,  biased  and  prej- 
udiced against  affiant,  so  that  a  fair  and  impartial  hearing^ 
cannot  be  had  before  him.  Nilbs  Johnson. 

'' Signed  in  my  presence  and  sworn  to  before  me  this 
26th  day  of  June,  1890.  A.  C.  Loqan, 

^^  Justice  of  the  Peace*' 

The  contention  of  plaintiff  in  error  is  that  the  above  a£- 
iidavit  was  insufficient  to  disqualify  Warrick  from  trying 
the  cause.  If  it  was,  the  justice  did  not  err  in  ordering  the 
cause  to  be  tried  before  Warrick ;  but  if  sufficient,  the  dis- 
trict court  did  not  err  in  reversing  the  justice's  judgment. 

The  motion  to  change  the  place  of  trial  in  this,  case  wa^ 
made  under  sections  958a  and  9686  of  the  Code,  the  same 
appearing  in  Cobbey's  Consolidated  Statutes  as  sections 
6428  and  .6429.  These  sections  have  more  than  once  beea 
construed  by  this  court,  and  the  precise  question  raiscd^by 
this  record  has  been  decided  adversely  to  the  contention  of 
plaintiff  in  error.  Thus  in  Se  Oard,  10  l^eb.,  78,  it  waa 
held  that  when  a  proper  affidavit  is  seasonably^led  it  is  im- 
perative on  the  justice  to  grant  a  change  of  venue,  and  the 
justice  has  no  discretion  in  the  premises.  It  was  further 
ruled  that  the  affiant  may  state  in  his  affidavit  for  a  change 
of  venue  any  objections  known  to  exist  against  the  nearest 
justice  to  whom  the  cause  could  be  transferred^  and  if  he 
fail  so  to  do  before  the  same  is  cliaii^ed,  the  objections  would 
be  waived;  and  that  but  one  change  can  be  made  on  the 
same  ground  in  the  same  action. 

Again,  in  Oaborn  v.  Shotwell^  33.  Neb.,  348,  the  oourt, 
in  construing  said  section,  say:  ''These  seotions.no  doubt 
have  been  productive  of  much,  reckless  swearing.  In 
many  cases  where  the  oath  is  made  and  filed  for  a  change 
9f  die  place  of  trial,  thef  justice  must  know  that  there  is 
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no  sobstantial  ground  for  the  oath,  and  yet  he  is  requited 
to  make  the  change  where  the  terms  provided  by  law  a&tq 
eosts  have  been  complied  with.  It  is  not  for  him  to  say> 
whether  or  not  he  is  biased,  nor  is  it  necessary  to  establish 
bias  before  a  change  can  be  ordered*  All  that  is  necessary: 
is  for  the  defendant,  his  agent  or  attorney,  to  make  oath 
that  the  defendant  cannot,  as  affiant  verily  believes,  have  a 
fair  and  impartial  hearing  in  the  case  on  account  of  the 
interest^  bias,  or  prejudice  of  the  justice,'  and  paying  the 
costs  now  required  of  the  defendant  by  section  958,  the 
place  of  trial  must  be  changed/' 

In  State,  ex  rel.  Proctor^  v.  Cotton,  reported  in  the  same 
volume  of  our  reports  at  page  561,  Maxwell,  J.,  after 
quoting  siections  958a  and  9586,  observes:  ^^ Under  the 
above  sections  of  the  Code  it  is  the  duty  of  the  justice,* 
upon  ihe  filing  of  the  proper  affidavit,  to  change  the 
venue.  The  party  moving  for  the  change,  however,  can-* 
not  dictate  to  what  justice  the  cause  simll  be  transferred.* 
He  may,  however,  in  his  affidavit  for  a  change,  state  any 
objections  to  the  nearest  justice  that  he  may  deem  to  be  well 
founded.'' 

'.  There  10  no  escaping  :the:  conclusion  that  these  decisions 
are  decisive  of  the  case  at  bar.  It  is  conceded,  and  there 
can  be  no  doubt  of  it,  that  the  application  for  changing  the 
place  of  triad  was  made  in  due  time  and  upon  a. sufficient 
affidavit  to  entitle  the  defendant  to  have  the  cause  trans- 
ferred from  Justice  Logan's  court,  as  a  matter  of  right; 
But  it  is  claimed  that  the  affidavit  is  not  sufficient  to  estab^ 
lish  the  disqualification  of  Justice  Warrick.  It  was  set^ 
tied  by  the  cases  to  which  reference  has  already  been  madcy 
that  objections  to  the  nearest  justice,  to  be  available^  must 
be  made  before  the  venue  is  changed.  The  statute  provides, 
section  958a,  that  '^thereupon  the  proceedings  shall  be 
transferred  to  the  nearest  justice  of  the  peace,  to  whom  the 
said  objections  do  not  apply,  of  the  same  county,  to  be 
proceeded  with,"  etc. 
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''Said  objections ''  Fefer  to  thoae  mentiooed  id  the  prior 
poitioB  of  the  section,  namely^  any  interest,  bias  09  preja* 
dice  of  the  justice  as  will  prevent  him  from  fiiirly  and  im«» 
partially  hearing  the  case.  How  is  such  disqualification 
to  be  shown?  Manifestly  in  tlie  same  manner  as- the  ob- 
jections to  the  justice  before  whom  the  case  is  pending  are 
made  to  appear,  by  the  applicant  stating  in  his  aflSdavit 
that  he  verily  believes  that  he  cannot  have  a  fiiir  and  ira* 
partial  hearing  on  aoooant  of  the  bias  and  prejudice  of  the 
nearest  justice,  naming  him.  The  statute  does  not  require 
that  the  facts  or  circumstances  upon  which  he  bases  his 
belief  shall  be  staled.  If  the  fapts  were  required  to  be  set 
np,  then  it  would  follow  that  the  justice  befiue  whoea  the 
objection  is  made  would  necessarily  have  to  dectde  the 
question  upon  the  evidence^  and  we  would  then  have  the 
epectacle  of  a  justice,  who  was  himself  disqualified  from 
trying  the  case  by  reason  of  hi^  interest,  bia9,  or  prejudice, 
determining  whether  another  justice  was  also  diaqalified 
from  hearing  the  cause.  We  cannot  believe  that  the  l^ts* 
lature  so  intended.  The  allegation  in  the  affidavit  under 
<x)nsideration,  as  to  the  bias  and  prejudice  of  Justice  War- 
rick, was  just  as  conclusive  on  Justice  Logan  as  was  the 
averment  of  his  own  prejudice. 

The  case  of  JfcOory  v.  MoOory,  38  N.  W.  Rep.  [Wis.], 
603,  cited  by  counsel  for  plaintiff  in  error,  is  not  in  point. 
That  case  wuj  decided  upon  a  statute  materially  diflferent 
from  ours.  It  contained  no  provision  similar  to  the  one 
found  in  section  96Sa  we  have  been  oonsidering,  namely, 
^^'the  proceedings  shall  be  ti*ansferred  to  the  nearest  justice 
of  the  peace  to  whom  the  said  objections  do  not  apply.'' 

The  affidavit  was  suffident,  and  the  dfistrict  conrt  did  not 
err  in  reversing  the  judgment  of  the  justice.  The  judg- 
ment of  the  district  court  is  therefore 

Affirmed. 

The  other  judges  concur. 
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GuBTAYB  W.  Wilde,  appellaist,  y.  Sdsah  P.  Wildi, 

APPELLEUB. 

F11.BD  OcTOBKB  17, 189a    Na  ffiaoi 

1.  Oontraots  Contrary  to  Fublda  Folioy:  Ehiobovuvkt. 
Courts  will  refuse  to  enforce  contracts  which  are  manifestly  oon- 
tfary  to  public  policy  or  sound  morals. 

%  Biyoroe:  Goktbaois  of  Skpaiujion:  PuiADiKa:  Eyidenob. 
Where  there  ia  nothing  on  the  fiioe  of  a  contract  to  suggest  th»t 
it  is  founded  upon  an  unlawful  consideration  the  illegality 
tiiereof  must,  as  a  rule,  ho  pleaded  when  relied  upon  as  a  defense. 
But  if  on  the  ttial  it  ie  apparent  from  evidence  material  to  the 
issues  that  the  cause  of  action  ov  defense  rests  upon  an  agjreement 
eonira  bono*  moved  the  court  will  of  its  own  motion  refuse  to 
enforce  sudh  immoral  agreement,  cYon  should  both  parties  assent 
to  its  enforcement 


:  CONTBACTS  TO  FACILITATE:  VALIDITY:  COLLUSION.      A 

contract  intended  to  facilitate  the  procuring  of  a  divorce  at  the 
suit  of  either  of  the  parties  thereto  is  Toid. 


4,  ■:  ALiMomr:  I>i80BEn<HK  oy  Tual  Covet.    In  the  allow- 

ance of  alimony  upon  the  awarding  ol  a  divorce  much  discre- 
tion is  necessarily  conferred  upon  the  district  court,  and  this 
court  will  not  interfere  on  the  grounds  that  the  amount  allowed 
is  excesiiye  unless  there  appears  to  have  been  a  clear  abuse  of 
discfedon. 

E.  Bvidenoe  examined,  and  found  to  sosMn  the  decree  of  the  dis- 
trict oourt. 

Appeal  from  the  district  court  of  Custer  county. 
Heard  below  before  Hamer,  J. 

The  facts  are  stated  in  the  opiaioE. 

Sullivan  &  GhUteraon^  for  appellant: 

A  contract  of  separation  l)etween  husband  and  wife  ia 
legal  and  should  be  enforced.  (Oalusha  v.  Oaluaha,  116  N. 
T,,  635 ;  Randall  v.  Randall,  37  Mich.,  563 ;  Deabrough 
V,  Deabrough,  29  Hun  [N.  Y.],  592;   Carpenter  v.  Osbwm, 
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102  N.  Y.,  552;  DiUinga^s  Appeal,  35  Pa.  St,  357; 
Hutchins  V.  Dixon,  11  Md.,  29-40;  Jones  v,  Clifton,  101 
IT.  S.,  225 ;  Squires  v.  Squires,  53  Vt.,  208.)  Had  lie 
terms  of  the  second  coDtract  been  included  in  the  first,  the 
entire  contract  should  not  for  that  reason  be  declared  void. 
(Meroein  v.  People,  25  Wend.  [N.  Y.],64;  Allen  v.  Affleck, 
64  How.  Pr.  [N.  Y.],  380.) 

B.  A.  Moore,  eontra,  contending  that  the  contract  is  in* 
valid,  cited:  1  Bishop,  Marriage  and  Divorce,  sec.  724;' 
Hollowell  V.  Simonson,  21  Ind.,  398 ;  BuUard  v.  Briggs,  7 
Pick.  [Mass.],  540 ;  WUsm  v.  Butt,  10  O.,  256 ;  Tajiey 
V.  Taplejf,  10  Minn.,  448 ;  SHles  v.  Stiles,  14  Mich.,  75 ; 
Dickerson  v.  Dicker  son,  26  Neb.,  318. 

Thomas  Damall,  X  8.  ISrlq>atrick,  and  Jf  •  McSherry, 
also  for  appellee. 

■  * 

Post,  J, 

This  is  an  appeal  from  a  decree  of  the  district  court  of 
Custer  county  awarding  to  the  defendant,  appellee,  a  di- 
vorce and  alimony.  As  the  controversy  in  this  court  is 
confined  to  the  question  of  alimony  it  is  unnecessary  to  ex- 
amine the  petition,  answer,  or  cross-bill.  From  the  reply  it 
appears  that  some  nine  months  prior  to  the  commencement 
of  the  action  the  parties  entered  into  a  written  agreement  as 
follows : 

^^ Articles  of  agreement,  made  and  entered  into  this  16th 
day  of  June,  1890,  by  and  between  G.  W.  Wilde,  of 
Broken  Bow,  Nebraska,  party  of  die  first  part,  and  Susan 
P.  Wilde,  party  of  the  second  part,  witnesseth : 

'^  That  the  said  party  of  the  first  part  hereby  covenants  abd 
agrees,  for  and  in  consideration  of  the  covenants  and  agi(Be- 
ments  hereinafter  to  be  made  and  kept  by  party  of  the 
second  part,  to  pay  to  party  of  the  second  part  the  sum  of 
$2,600  at  the  dates  and  in  the  manuer  following,  to-wit:  .* 
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''Party  of  the  first  part  agrees  to  transfer  and  indorse  to 
party  of  the  second  part  the  sum  of  |1, 31 5.39  in  notes 
(HOW  held  by  party  of  the  first  part  against  H.  H.  Squires, 
said  notes  to  be  acxsepted  by  party  of  the  second  part  at  iheir 
jface  value  with  accrued  interest  added^  and  amounting  to 
$1,373.40;  to  pay  party  of  the  second  part  the  sum  of 
41,000  in  cash  on  sixty  days  demand  afler  August  1, 1890, 
jsaid  sum  to  be  evidenced  by  a  promissory  note  of  even  date 
herewith;  and  to  pay  to  party  of  the  second  part  the  sum  of 
$226.60  one  year  from  date  hereof,  said  sum  to  be  evidenced 
by  promissory  note  of  even  date  herewith,  drawing  interest 
from  date  until  paid  at  the  rate  df  ten  per  cent.  Party  of 
the  first  part  further  agrees  to  execute  and  deliver  to  the 
party  of  the  second  part  a  lease  of  the  residence  propertyi 
'together  with  the  grounds  adjacent  thereto  and  belonging 
^ith  the  same,  together  with  all  outbuildings  on  said  prem- 
jsesy  the  same  being  the  residence  property  where  the  par- 
ties hereto  now  live.  Said  lease  is  to  run  for  a  period  of 
one  year  from  and  afler  the  date  upon  which  the  parties 
cease  to  live  and  cohabit  together  as  man  and  wife.  The 
party  of  the  second  part  to  have  the  right  to  the  entire  and 
exclusive  control  of  said  premises  for  the  period  of  time 
'above  stated:  « 

**  Provided,  however,  that  party  of  the  second  part  has 
.no  right  to  sublease  any  portion  of  said  premises  without 
ihe  consent  of  the  party  of  the  first  part. 

**Party  of  the  first  part  fnrther  agrees  to  convey  to  party 
^f  the  second  part,  by  bill  of  sale  having  absolute  title,  one 
phaeton,  and  all  right,  title,  and  interest  of  the  party  of 
the  first  party  in  and  to  all  the  household  goods  and  fur- 
nitnre  of  every  kind  belonging  to  the  parties  hereto  now 
situate  and  being  in  their  residence  in  Broken  Bow,  to- 
gether with  all  carpets,  pictures,  cooking  utensils,  dishes, 
stoves,  the  intention  of  the  parties  being  to  convey  the  in- 
terest of  the  party  of  the  first  part  in  and  to  all  the  per- 
eonal  property  belonging  to  the  parties,  and  now  situate  in 
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their  residenoe.at  Broken  Bow,  to  the  party  of  the  seooDd 
part 

''It  18  further  agreed  that  party  of  the  second  pert  is  to 
have  all  the  clothing  belonging  to  herself  and  daaghter, 
and  alflo  all  bedsslothes  and  bedding  now  owned  and  used 
by  the  parties. 

''Party  of  the  first  part  hereby  agrees  to  oonvey  fagr 
warranty  deed  to  party  of  the  second  part  all  his  interest 
in  her  homestead.  It  is  further  amply  agreed  between  the 
parties  that  party  of  the  first  part  shall  convey  by  war- 
ranty deed  to  party  of  the  second  part  the  read  estate  stand- 
ing in  his  name 'in  the  city  of  Tama  in  the  state  of  Iowa, 
said  deed  to  be  deposited  as  an  escrow  by  some  person  to 
be  agreed  upon,  to  be  delivered  to  party  of  the  second  part 
when  she  delivers  to  party  of  the  first  part  a  certain  note 
for  the  sum  of  $1,000,  executed  by  party  of  the  first  part 
and  made  payable  to  Partsade  Barrett,  the  ward  and  child 
of  the  party  of  the  second  part. 

"  In  consideration  whereof  the  party  of  the  second  part 
agrees  to  accept  the  above  conveyances  of  money  as  pay- 
ment in  full  of  all  her  claims  of  dower  and  alimony,  and 
all  other  interest  of  every  Icind  in  the  property,  both  real 
and  personal,  of  the  party  of  the  first  part,  and  of  all 
claims  of  every  kind  held  by  party  of  the  second  part 
against  the  party  of  the  first  part,  including  any  daims 
for  alimony,  support,  and  maintenance  after  the  parties 
have  ceased  to  live  together  as  man  and  wife,  inchding  all 
interest  of  any  kind  in  and  to  the  real  estate  belonging  to 
the  party  of  the  first  part 

*' Provided,  however,  that  if  the  parties  continue  to  live 
together  for  more  than  one  year  after  date  hereof  then  this 
shall  not  in  any  way  afiect  the  rights  of  the  party  of  the 
second  part  to  said  dower  or  other  interest  as  provided  by 
law  in  and  to  the  property  of  the  party  of  the  first  part 
acquired  after  the  expiration  of  one  year  from  date  hereof. 

''Party  of  the  second  part  further  agrees  to  convey  by 


Vol.  37]       SEPTEMBER  TERM,  1893.  895 


wade  T.  wude. 


deed  and  release  to  party  of  tbe  first  pakt  all  her  iDterests 
of  every  kind  in  and  to  all  real  estate  and  property  of 
every  description  owned  by  party  of  the  first  part  For  the 
trne  and  faithful  performanoe  of  the  above  agreements^ 
we  bind  ourselves,  oar  heirs,  executors,  and  assigns. 
''Witness  oar  hands  the  day  tfnd  ye&r  last  above  written* 
"(Signed)  Susan  P.  Wilde. 

"GusTAVE  W.  Wilde.*' 

It  is  alleged  by  tbe  phiintiff  'that  he  has  paid  to  the  de- 
fendant the  money  mentioned  in  said  agteemeint,  and  deliv- 
ered to  her  the  oonveyanoes  and  evidences  of  indebtedness 
provided  for  therdn,  and  that  said  money  and  property  Were 
received  by  her  in  full  settlement  and  satisfaction  of  all 
claims  against  him  or  his  estate,  including  alimony,  and 
that  she  has  now  no  interest  in  or  claim  upon  his  property. 
On  the  pai^t  of  the  defendant  it  is  contended :  First— -That 
the  money  and  property  referred  to  in  the  above  agreement 
had^oome  into  her  hands  as  administratrix  of  the  estate  of 
her  first  husband,  and  had  been  turned  over  by  her  to  the 
plaintiff;  hence  there  was  no  sufficient  consideration  for  the 
release  of  her  intierest  in  the  plaintiff's  property.  Second — 
That  said  agreement  was  intended  to  facilitate  the  procur- 
ing of  a  divortey  and  therefore  void  as  against  public  pol- 
icy. That  the  object  of  the  parties  was  the  termination  of 
the  marriage  relation  does  not,  we  think,  admit  of  a  doubt. 
At  the  time  of  the  execution  of  the  contract  set  out  above, 
a  second  agreement  was  entered  into,  of  which  the  follow- 
ing is  a  copy : 

**  This  article  of  agreement,  made  and  entered  into  this 
16th  day  of  June,  1890,  by  and  between  G.  W.  Wilde,  of 
Broken  Bow,  Nebraska,  party  of  the  first  part,  and  Susan 
P.  Wilde  of  the  same  place,  party  of  the  second  part,  wit- 
nesseth:  That  in  consideration  of  another  agreement  of 
even  date  herewith,  made  between  the  same  parties,  and  the 
full  and  complete  fulfillment  of  all  of  its  conditions  by 
each  of  the  parties,  it  is  hereby  mutually  agreed  that 
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.neither  partj  to  this  agreement  shall  in  anj  maoner  resist 
the  application  of  the  other  to  obtain  a  divorce  from  the 
.bonds  of  matrimony  at  any  time  when  either  party  shall 
see  fit  to  commence  proceedings  for  that  purpose.  In 
witness  whereof  the  parties  have  hereunto  set  their  hands 
the  day  and  year  last  above  written.  ; 

"Susan  P.  Wilde. 

'  «G.  W.  WlM)B." 

Construing  the  twp  instrijments  together;  it  is  veiy  evi- 
.dent  that  their  purpose  was  to  facilitate  the  procuring  of  a 
;divorce  at  the  suit  of  one  or  the  other  of  the  parties.  That 
a11  similar  agreements  are  contrary  to  the  settled  policy  of 
the  law,  and  therefore  void,  is  a  proposition  which  will  not 
^riously  be  controverted  at  this  late  day.  From  the  mul- 
titude of  cases  in  point  in  this  country  and  England,  it  is 
sufiBcient  to  cite  the  following :  St.  John  v,  SL  John,  11  Ve& 
££ng.],  626;  Merryweather  v.  Jones,  4  Gifi".  [Eng.],  509; 
San/lea  v.  Sayles,  21  N.  H.^  312;  s.  c,  63  Am.  Dec,  208; 
Durant  v,  TUley,  7  Price  [Eng.],  677 ;  Muckenburg  v, 
JloUer,  29  Ind.,  141;  Hamilton  v.  Hamilton,  89  III,  349. 
(See  also  Addison,  Contracts,  p.  254;  2  Bishop,  Marriage 
and  Divorce  {dth  ed.],  sec.  239.) 

It  is  earnestly  contended  by  the  plaintiff  that  th9  last 
named  agreement  was  not  the  inducement  for  the  relin- 
quishment by  the  defendant  of  her  interest  in  his  estate; 
and  in  support  of  that  contention  we  are  referred  to  her 
testimony,  in  which  she  says,  on  her  cross-examination,  that 
there  was  no  reference  to  divorce  proceedings  until  after  the 
execution  of  the  other  agreement.  It  is  a  sufficient  answer 
to  this  contention  that  courts  will  refuse  their  aid  in  en- 
forcing similar  agreements,  not  on  account  of  any  solici- 
tude for  the  parties,  but  as  a  duty  they  owe  to  the  cause  of 
justioe  and  the  integrity  of  its  courts.  Whenever  it  is  ap- 
parent that  an  agreement  is  contrary  to  public  policy  and 
sound  morals,  it  will  be  ignored  by  the  court,  even  though 
both  parties  should  assent  to  its  enforcement.  {Wight  v. 
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RiTK^shopfy  43  Wis.,  344.)  Here  it  is  evident  that  the  two 
contracts  are  parts  of  the  same  transaction  and  must  be  so 
construed ;  and  neither  party  will  be  heard  to  say  that  they 
did  not  contemplate  a  dissolution  of  marriage  in  the  face 
of  the  conclusive  proof  to  the  contrary  in  the  written  evi- 
dence of  their  agreement. 

The  remaining  inquiry  is,  whether  the  amount  of  ali- 
mony, $2,000,  awarded  to  the  defendant  is  equitable  in 
view  of  the  facts  as  disclosed  by  the  proofs.  At  the  time 
of  her  marriage  with  the  plaintiff  the  defendant  was  en- 
gaged as  administratrix  under  the  will  of  her  first  husband, 

Barrett,  in  conducting  a  hardware  store  at  West  Union, 

Custer  county,  with  her  brother,  John  Squires.  The 
Barrett  estate  at  said  time  owned  a  half  interest  in  said  busi- 
ness plus  the  sum  of  $135.  By  provision  of  the  will  the 
defendant  was  entitled  to  the  income  from  said  property  so 
•  long  as  she  remained  single,  but  in  case  she  remarried  it 
was  to  be  divided  between  her  two  daughters,  issue  of  her 
first  marriage.  Shortly  after  the  marriage  of  the  parties 
hereto  the  defendant  turned  over  to  the  plaintiff  the  prop- 
erty held  by  her  belonging  to  the  Barrett  estate,  and  the 
latter  became  her  successor,  ostensibly  as  a  member  of  the 
firm  aforesaid,  and  which  arrangement  continued  until  the 
month  of  January  1889.  According  to  the  testimony  of 
the  defendant  and  Squires,  the  stock  of  hardware  and  bills 
receivable,  as  shown  by  an  invoice  taken  at  the  time  the 
plaintiff  took  possession  thereof,  amounted  to  $4,150  over 
and  above  the  liabilities  of  the  firm.  To  one-half  of  this 
amount  she  adds  $135,  the  sum  due  from  said  firm  to  the 
estate,  making  a  total  of  $2,210  as  the  amount  turned  over 
by  her  to  the  plaintiff  at  the  time.  She  testifies  also  that 
she  advanced  to  plaintiff  $100  soon  after  their  marriage,  at 
another  time  $125,  and  at  a  third  time  $85;  that  he  re- 
ceived $275,  the  proceeds  of  a  house  and  lot  owned  by  her 
at  the  time  of  her  second  marriage;  that  he  subsequently 
60 
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converted  to  hi&owo  use  money  belonging  to  said  estate 
amounting  in  the  aggi*egate  to  $219,  making  a  total  in- 
debtedness to  herself  and  to  the  said  estate  of  $3,014. 
It  is  evident  that  the  business  was  prosperous,  since  Mr. 
Squires  testified  that  in  January,  1889,  he  sold  his  half  in- 
terest in  the  firm  to  the  plaintiff  for  $6,700,  and  which 
amount  was  then  the  reasonable  value  of  the  plaintiff's  in- 
terest. 

Both  the  defendant  and  her  attorney  who  participated  in 
the  settlement  above  referred  to  testified  that  the  money 
and  property  mentioned  therein  were  understood  to  be  the 
proceeds  of  the  property  of  the  Barrett  estate,  for  whieh 
she  is  required  to  account  as  administratrix,  and  which,  ac- 
cording to  the  testimony  of  the  attorney,  Mr.  Kirkpatrick, 
was  between  $300  and  $400  less  than  the  amount  in  which 
the  plaintiff  was  in  fact  indebted  to  said  estate.  The  find- 
ing of  the  district  court  was  in  accordance  with  this  con- 
tention, and  is,  we  think,  fully  warranted  by  the  evidence. 
The  court  found  that  the  plaintiff  was,  at  the  time  of  the 
trial,  possessed  of  property,  over  and  above  all  liabilities, 
of  the  value  of  $8,500,  and  wiiich,  according  to  the  evi- 
dence, is  not  unreasonable.  In  fact  the  evidence  shows 
him  to  be  worth  considerably  more  than  the  amount  above 
named,  and  which,  with  the  exception  of  two  '^claims''  in 
Custer  county  estimated  by  him  to  be  worth  $4,500,  was 
accumulated  since  their  marriage,  and  the  product  of  the 
property  held  by  the  defendant  in  trust  for  her  children. 
There  is  also  reason  to  doubt  the  completeness  of  the 
plaintiff's  showing  with  respect  to  his  assets  and  liabilities, 
while  it  is  conclusively  shown  that  he  at  one  time  at- 
tempted to  make  an  assignment  with  the  avowed  purpose 
of  defeating  the  defendant's  claim  of  alimony.  It  cannot, 
in  view  of  the  facts  stated,  be  said  that  the  judgment  of 
$2,000  is  excessive.  A  large  discretion  is  conferred  upon 
the  district  court  in  such  cases,  and  to  warrant  an  inter- 
ference by  this  court  there  must  have  been  an  evident 
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abuse  of  discretion.     The  decree  of  the  district  court  is  in 
all  things 

Affirmed. 

The  other  judges  concur. 


37  m\ 
George  W.  Eorbbs  v.  Edward  Petty.  -  ^^' 

Filed  Ootobbb  17, 1893.    No.  4891. 

I.  Pleading:  Remedy  fob  Defect.  Where  a  pleading  is  suffi- 
cient in  substance,  bat  wanting  in  form  or  oompleteneas,  the 
remedy  is  by  motion,  and  not  by  demorrer. 

3.  Conversion :  Pleading:  Defense  of  ABBrrsATiON  and  Set- 
tlement: Evidence.  In  an  action  for  the  value  of  property 
alleged  to  have  been  converted  by  the  defendant,  the  answer  was 
**  That  ^  *  *  the  defendant  had  a  full  and  complete  settle- 
ment, and  a  full  and  complete  arbitration  and  settlement,  of  all 
matters  and  things  in  dispute,  which  settlement  and  arbitration 
included  all  matters  and  things  in  controversy  between  plaintiff 
and  the  defendant  at  the  time,  and,  more  especially,  the  matter 
referred  to  in  the  petition.''  Heldy  To  present  the  issue  of  set- 
tlement as  a  distinct  and  separate  defense,  and  that  the  defend- 
ant is  not  confined  to  proof  of  the  arbitration  alleged. 

3.  Evidence  examined,  and  held  sufficient  to  soatain  the  judgment 
of  the  district  court. 

Error  from  the  district  court  of  Douglas  county.    Tried 
below  before  Clarkson,  J. 

H,  D.  Eatabrook  and  Charles  E.  Clapp^  for  plaintiff  in 
error. 

Oregory,  Day  &  Day  and  W,  W,  Marsman,  contra* 

Post,  J, 

This  was  an  action  by  the  plaintiff  in  error  in  the  district 
court  of  Douglas  county  to  recover  the  value  of  twenty- 
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two  calves  and  their  increase,  allied  to  have  been  con* 
verted  by  the  defendant  in  error  in  the  spring  of  1880. 
The  answer  contains  several  defenses,  but  one  of  which 
will  be  noticed,  viz.:  '^  That  in  the  year  1881  this  defend- 
ant had  a  full  and  complete  settlement,  and  a  full  and 
complete  arbitration  and  settlement,  of  all  matters  and 
things  in  dispute,  which  settlement  and  arbitration  in- 
cluded all  matters  and  things  in  controversy  between 
plaintiff  and  defendant  at  the  time,  and,  more  especially, 
the  matter  referred  to  in  the  plaintiff's  petition." 

The  controversy  concerning  the  calves  grew  out  of  the 
following  facts:  In  the  year  1878,  Petty,  the  defendant  in 
error,  who  was  in  the  employ  of  Forbes,  the  plaintiff  in 
error,  caring  for  certain  cattle  on  the  range  in  the  then  ter- 
ritory of  Dakota,  made  a  contract  to  purchase  from  the 
latter  twenty-five  cows.  Although  said  agreement  was 
never  consummated  by  payment  or  change  of  possession  of 
the  cows.  Petty,  in  the  spring  of  1880,  claiming  to  own 
them,  branded  their  offspring,  the  calves  in  controversy,  as 
his  own.  In  the  year  1881,  there  being  other  contentions 
between  the  parties,  it  was  mutually  agreed  to  submit  certain 
matters,  to  arbitration.  The  allegation  of  the  answer  that 
all  matters  of  difference  were  thus  submitted  is  unsupported 
by  the  proof,  since  it  is  clear  that  the  question  now  at  issue 
was  not  thus  submitted.  At  the  trial  below  the  defendant 
was  permitted  by  the  court  to  prove  that  at  the  time  of  the 
arbitration  the  plaintiff's  claim  on  account  of  the  calves 
was  settled  by  an  agreement  of  the  parties,  in  substance, 
that  the  former  should  relinquish  all  claim  to  the  cows  and 
calves,  and  that  the  latter  should  take  them  as  they  then 
were  on  the  range,  gather  them  himself,  and  brand  them 
with  his  own  brand.  Objection  was  made  to  the  introduc- 
tion of  this  proof,  which  was  overruled,  and  the  ruling  of 
the  court  thereon  pre9ents  the  first  question  for  our  consid- 
eration. 

It  is  claimed  by  the  plaintiff  that  the  only  question  at 
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issue  is  that  of  the  arbitratioD*  On. the  other  hand  it  is 
contended  by  the  defendant  that  he  is  not  confined  to  the 
arbitration  alleged,  but  that  his  answer  presents  as  well  the 
issue  of  settlement,  as  a  distinct  and  separate  defense  in  no 
way  depending  upon  the  question  of  arbitration.  We  agree 
with  counsel  for  the  defendant  that  the  proof  of  settlement 
was  rightly  admitted  under  the  issues.  When  tested  by 
an  objection  in  the  nature  of  a  demurrer  it  is  clear  that 
both  defenses  are  sufficiently  allied  in  the  answer.  Had 
it  been  assailed  by  a  motion  for  a  more  specific  statement 
of  the'  matters  alleged  therein,  such  objection  would  have 
been  well  taken.  Where  a  pleading  is  sufficient  in  sub- 
stanoe,  but  wanting  in  form  or  completeness,  the  remedy  is 
by  motion,  and  not  by  demurrer.  This  rule  is  too  well  set- 
tled to  require  the  citation  of  authority. 

It  is  argued  that  the  verdict  is  against  the  clear  weight 
of  evidence,  and  that  the  motion  for  a  new  trial  should 
have  been  sustained  on  that  ground.  The  evidence  is 
certainly  conflicting.  The  defendant  testifies  substantially 
as  above  stated,  and  is  corroborated  by  Fowler,  an  ap- 
imrently  disinterested  witness,  who  says,  referring  to  the 
alleged  settlement:  '^And  among  other  things,  the  cows 
or  heifers  that  Petty  was  supposed  to  have  agreed  upon  to 
purchase  in  1879  or  1880,  and  their  offspring,  was  deter- 
mined not  by  the  arbitrators,  however,  as  Petty  and  Forbes, 
at  the  time  of  the  arbitration,  made  an  agreement  that  the 
cows  and  calves  were  not  to  go  into  the  arbitration,  but 
were  to  be  turned  back  to  Forbes  on  the  ranch  by  Petty ; 
Forbes  having  authority  from  Petty  to  counter-brand  the 
calves  that  had  been  branded  the  year  previous.'^  They 
are,  however,  contradicted  by  the  plaintiff*,  who  is  corrob- 
orated by  the  following  letter : 

"Hot  Springs,  April  7,  '83. 
^^Mr.  Forbes — Dear  Sir:  I  have  an  offer  to  sell  my 
cattle,  and  before  I  do  so,  and  in  order  to  have  no  hard 
feelings,  I  now  write  to  you  to  know  what  you  will  take 
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for  those  eighteen  head  of  two-year-olds  in  mj  brand,  from 
the  fact  that  if  I  sell  it  will  be  by  book  tally,  and  it  will 
save  lots  of  trouble  for  me  to  pay  for  those  cattle.  Please 
write  soon,  and  oblige. 

"Yours  truly,  E.  Petty." 

This  letter  is  explained  by  the  defendant  as  follows  :  In 
the  spring  of  1883  he  was  about  concluding  a  sale  of  his 
cattle  as  they  ran  on  the  range  to  the  proprietor  of  a 
neighboring  ranch  when  the  manager  thereof,  who  had 
heard  of  the  controversy  growing  out  of  the  branding  of 
the  calves  above  referred  to,  made  the  offer,  otherwise  sat- 
isfactory, conditioned  that  the  defendant  would  ''clear  the 
matter  up."  He  then,  to  use  his  own  language,  ''wrote 
Mr.  Forbes,  ex[)ecting  to  pay  him  a  certain  amount  of  blood 
money  to  settle  the  difiic^ulty, — to  hush  the  matter  up." 
This  explanation,  while  not  entirely  convincing,  evidently 
satisfied  the  jury,  and  is  not  so  radically  inconsistent  with 
the  theory  of  the  defense  as  to  warrant  interference  by  us. 

There  are  other  assignments  of  error,  but  they  merely 
present  different  phases  of  the  two  questions  we  have  con- 
sidered. We  find  no  error  in  the  record  and  the  judg- 
ment is 

Affirmed. 


The  other  judges  concur. 


42      s 
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Ezra  E.  Howard  et  al.  v.  Ezra  Brown  et  al. 

FiLBD  October  17,  1893.    No.  468a 

1.  Public  Highways :  Establishment:  Constbdction  of  Stat- 
ute. The  provision  of  section  7,chspter  78,  Compiled  Statntes, 
that  roads  must  not  be  established  through  any  burying  giound, 
or  any  garden,  orchard,  or  ornamental  ground,  etc,  without  the 
consent  of  the  owner,  applies  only  to  roads  established  under  the 
general  prorisions  of  the  road  law. 
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2.  :  Establishment  on  Section  Line:):  Power  of  County 

Boards.  The  establishment  of  section-line  roads  is  governed 
by  the  special  provisions  of  section  46  of  the  road  law,  by  which 
all  section  lines  are  declared  to  be  public  roads,  and  may  be 
opened  as  such  whenever,  in  the  judgment  of  the  county  boards, 
the  public  interest  demands. 

.  Error  from  the  district  court  of  Clay  county.  Tried 
below  before  Morris,  J. 

*  S.  W.  Christy^  for  plaintiffs  in  error,  cited:  Smart  v. 
Hart,  44  N.  W.  Rep.  [Wis.],  514;  Clark  v.  Phelpn,  4  Cow. 
[N.  Y.],  202;  People  v.  Judges  of  Dutchess  Omnty,  23 
Wind.  [N.  Y.],  360;  Harrington  v.  People^  6  Barb.  [N. 
Y.],  612;   Tfmpkins  v.  HyaUy  28  N.  Y.,  356. 

■ 

Wm.  M.  Clark  and  M.  S,  EdgingUm^  contra. 

Post,  J, 

This  was  a  proceeding  in  equity  in  the  district  court  of 
Clay  county,  by  the  plaintiffs  in  error,  to  enjoin  the  defend- 
ants in  error,  the  county  clerk  and  members  of  the  board 
of  supervisors,  from  opening  a  roa<l  along  the  section  line 
between  sections  26  and  35  in  township  5,  range  6,  adjoin* 
ingtlie  city  of  Edgar,  in  said  county.  The  ground  upon 
which  the  relief  is  sought  is  that  the  plaintiffs  are  the 
owners  in  fee-simple  of  the  west  half  of  the  northeast 
quarter  of  section  35,  and  the  southwest  quarter  of  the 
goutheast  quarter  of  section  26 ;  that  they  have  a  valuable 
orchard  of  apple  trees  on  the  line  between  the  two  sections, 
which  would  be  destroyed  by  the  opening  of  the  threat- 
ened road  along  said  line;  also  that  it  would  necessitate  the 
digging  of  anew  well  and  the  removalof  their  tanks,  wind- 
mill, feed  yards,  and  sheds,  to  their  great  damage  and  in- 
convenience. A  demurrer  to  the  petition  was  sustained  by 
the  district  court  and  the  action  dismissed,  whereupon  the 
cause  was  brought  into  this  court  by  petition  in  error. 
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The  only  question  wliich  calls  for  notioe  is  whether  the 
petition  states  a  cause  of  action.  The  reliance  of  plaintiffs 
in  error  is  upon  the  provisions  of  section  7,  chapter  78, 
Compiled  Statutes,  entitled  ''Roads/'  as  follows:  **The 
oommissioner  is  not  confined  to  the  precise  matter  of  the 
petition,  but  may  inquire  and  determine  whether  that  or 
any  road  in  the  vicinity,  answering  the  same  purpose  and 
in  substance  the  same, be  required;  hut  such  road  must  not 
be  established  through  any  burying  ground  which  is  ex- 
empt from  execution,  nor  through  any  garden,  orchard,  or 
ornamental  ground  contiguous  to  any  dwelling  house,  so 
as  to  cause  the  removal  of  any  building  without  the  con- 
sent of  the  owner." 

From  a  careful  reading  of  the  chapter  above  referred  to, 
it  is  evident  that  sections  4  to  35  thereof,  inclusive  of  both 
sections,  have  reference  to  the  ordinary  proceeding  for  the 
establishment  of  roads  in  which  a  petition  and  notice  are 
essential  in  order  to  give  the  county  i>oard  jurisdiction  to 
act,  and  are  not  applicable  to  section-line  roads,  which  are 
governed  by  the  .s))ecial  provision  contained  in  section  46, 
as  will  be  observed  hereafter.  Sections  6,  7, 8,  and  9  have 
especial  reference  to  the  appointment,  powers,  and  duties  of 
the  commissioners  to  examine  the  route  propo^^ed  by  the 
petition,  and  determine  the  expediency  of  the  road  as  well 
as  the  location  thereof.  The  provision  of  section  7,  that 
"such  road  must  not  be  established  through  any  orchard 
*  *  '*'  so  as  to  cause  the  removal  of  any  building," 
etc.,  was  designed  us  a  limitation  upon  the  discretion  of  the 
county  board  in  cases  of  roads  established  by  petition. 

Provision  is  made  for  public  roads  on  all  section  lines 
by  section  46  as  follows :  ''  The  section  lines  are  hereby  de- 
clared to  be  public  roads  in  each  county  in  this  state,  and 
the  county  board  of  such  county  may,  whenever  the  public 
good  requires  it,  open  such  roads  without  any  preliminary 
survey,  and  cause  them  to  be  worked  in  the  same  manner 
as  other  public  roads;  Provided^  That  any  damages  claimed 
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by  reason  of  the  opening  of  any  such  road  shall  be  appraised 
and  allowed  as  nearly  as  practicable  in  manner  hereinbe- 
fore provided;  And  provided  furthery  That  the  county  board 
before  opening  such  section-line  road  shall  direct  the  county 
surveyor  to  perpetuate  the  existing  government  corners 
along  such  line  by  planting  monuments  of  some  durable 
material  with  suitable  witnesses,  whenever  practicable,  and 
make  a  record  of  the  same/'  The  effect  of  this  provision 
is  to  make  section  lines  public  highways^  to  be  opened  for 
use  whenever,  in  the  opinion  of  the  county  board,  the  pub- 
lic good  requires.  Here  there  is  no  limitation  upon  the 
discretion  of  the  board,  and  no  such  exception  with  re- 
spect to  gardens,  orchards,  or  buildings  as  is  found  in 
section  7. 

The  special  provision  of  the  section  last  quoted  must 
prevail  rather  than  the  general  provisions  of  the  road  law. 
Such  is  the  well  settled  rule  in  this  state.  (See  AR>ert8onv. 
State,  9  Neb.,  430.)  One  who,  since  the  adoption  of  the  pres- 
ent road  law,  erects  buildings  or  plants  trees  on  a  section  line 
does  so  at  his  peril,  and  with  the  knowledge  that  the  county, 
which  is  but  the  agent  of  the  state  in  the  exercise  of  the 
sovereign  power  of  eminent  domain,  may,  whenever  the 
interest  of  the  public  demands,  compel  their  removal.  It 
appears  from  the  petition  that  the  county  board,  in  the  ex- 
ercise of  their  discretion,  have,  in  due  form,  adjudged  that 
the  necessities  and  convenience  of  the  public  will  be  best 
served  by  the  opening  of  a  highway  along  this  particular 
section  line.  That  tribunal  is  by  law  clothed  with  exclu- 
sive jurisdiction  of  the  subject,  and  its  judgments  and  or- 
ders are  final  and  conclusive,  at  least  when  assailed  in  a 
collateral  proceeding.  The  judgment  of  the  district  court 
is  right  and  must  be 

Affibmed. 


The  other  judges  concur. 


INDEX. 


Abatement.    See  Bastabdy. 

Aooord  and  Satisfaction. 

In  an  action  for  the  value  of  property  alleged  to  have  been 
converted  by  the  defendant  the  aoewer  alleged  "That  the 
defendant  had  a  fall  and  complete  settlement,  and  a  ftdl 
and  complete  arbitration  and  settlement,  of  all  matters  and 
things  in  dispute,  which  settlement  and  arbitration  in- 
cluded all  matters  and  things  in  controversy  between 
plaintiff  and  the  defendant  at  the  time,  and,  more  espe- 
cially, the  matter  referred  to  in  the  petition.''  Hddt  To 
present  the  issue  of  settlement  as  a  distinct  and  separate 
defense,  and  that  the  defendant  is  not  confined  to  proof  of 
the  arbitration  alleged.    Forhes  v.  Petty 

Account.    Bee  Mechanics'  Libns,  8,  11. 

Accounting.    See  Ikstbuotions,  9.    Pabtnebship,  3. 

Acquiescence.    See  Estoppbl,  1. 

Actions.    See   Attachment,  1.    Courts,  3,  4.    Evidekci^ 

9.    False  Representations.    Pledges,  1. 

1.  An  employe  may  maintain  an  action  for  wages  against  the 

purchaser  of  his  employer's  business  where  a  promise  to 

pay  the  wages  was  a  part  of  the  consideration  for  the 

property  sold.     BameU  v.  Ftatl 

S.  In  the  case  discussed  in  the  opinion  it  was  Md,  that  a  tax- 
payer whose  property  had  been  destroyed  by  fire  could  not 
maintain  an  action  against  a  water  company  for  a  lailnre 
to  furnish  water  under  a  stipulation  made  by  the  com- 
pany's assignor  with  the  city,  constantly,  day  and  night, 
to  keep  all  fire  hydrants  supplied  with  water  for  instant 
serrice,  although  a  compliance  with  the  agreement  would 
have  preTcnted  the  Ices.  Eaton  v.  Fairimrff  Water-Workn 
Cb 646 

Actions  Quia  Timet.    See  Quieting  Title. 

Acts.    See  Statutes. 

Admissibility  of  Evidence.    See  Evidencb. 

(907) 


908  INDEX. 

▲dyerse  FoBseBsioxi. 

1.  The  pooBoaoion  of  one's  agents  is,  for  the  porpoee  of  the 
statute  of  Ijmitatlons,  the  possession  of  the  prineipaL 
Lantry  v.  Parker.^ 86S 

2.  A  tax  deed  porporting  on  its  face  to  convey  title  to  land, 
althoagh  void  for  fisilnre  to  comply  with  the  statote,  af- 
fords color  of  title  nnder  the  general  statnte  of  limitationa. 
Id. 

3.  One  may  plead  adTerse  possession  and  is  entitled  to  the 
benefit  of  the  statute  relating  thereto,  although  he  was  a 
non-resident  and  absent  from  the  state  during  a  portion  or 
all  of  the  period  ooTered  by  his  possession.    Id, 

4.  Where  land  is  especially  adapted  to  the  purposes  of  graa- 
ing  and  bay-growing,  and  one  claiming  ownership  thereto 
has  every  year  for  a  period  of  more  than  ten  years  cut  the 
grass,  snd  harvested  and  disposed  of  the  hay  from  such 
portions  of  the  land  as  its  character  permitted,  so  using 
the  land  in  connection  with,  and  in  the  same  manner  as 
he  used  other  tracts  owned  or  claimed  by  him  and  a^js- 
cent  theretOf  there  being  at  different  periods  fences  or 
plowed  strips  not  entirely  enclosing  the  whole,  but  of  such 
a  character  as  to  indicate  a  connection  between  the  tracts, 
and  where  the  person  so  using  the  land  paid  all  the  taxes 
thereon,  and  at  intervals  warned  off  trespassers  and  dis- 
trained cattle  thereon  found  graaing,  hM^  that  such  acts 
constituted  actual,  continuous,  notorious,  and  adverse 
possession  for  the  statutory  period.     Id, 

AfQ.davita.    See  Attachment,  2.    Bill  of  Ezoeptionb,  2. 
ExEMPTioKs,  2.  Mbchanicb'  Liens,  10, 11, 15.  Yknitx. 

Agency.    See  Advbusb  Possession,  1,  3.    Railroad  Com* 

PANIES,  3. 

Agents.    See  Mechanics'  Liens,  1. 

AgiBtment*    See  Animals,  1. 

Alimony.    See  DivoucB,  4. 

Allotments  of  Land.    See  Indians. 

Amendments.    See  Attachment,  2,    Elections,  4.    Im- 
peachment, 7.    Pleading,  2.    Review,  25. 

Animals. 

1.  Under  the  herd  law,  ch.  2,  art  3,  Comp.  Stats.,  a  person 
having  the  custody  of  cattle  for  the  purpose  of  depasture 
ing  the  same,  althoagh  without  compensation  from  the 
general  owner,  is  liable  for  damage  doue  by  them  upon  the 
cultivated  land  of  another.     Laflin  v.  Svohoda. 36S 
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2.  In  such  case  the  peraon  injured  is  not  ooDfined  to  the  lien 
proTided  hy  statnte,  bnt  may  maintain  an  action  for  dam- 
ages.    Id. 

3.  Where  cattle  trespass  upon  the  unenclosed  land  of  another 
party  and  destroy  the  hay  stacked  thereon,  the  owner 
may  recover  the  yalae  of  the  property  destroyed,  bat  will 
have  no  lien  on  the  stock  which  destroyed  the  same. 
Brown  v.  Sylvfster 870 

4.  Where  there  is  no  actual  enclosure  and  it  is  sought  to 
briug  lands  within  the  provisions  of  sec.  8,  ch.  2,  art.  3, 
Com  p.  Stats.,  there  must  be  a  strip  plowed  around  such 
land  at  least  one  rod  in  width.  The  plowing  of  two  fur- 
rows a  rod  from  each  other  is  not  a  compliance  with  the 
statute.    Id,  • 

Appeal.    See  Counties,  1.    ^jIquobs,  4, 5.    Review. 

1.  In  a  civil  action  in  the  county  court  an  appeal  is  to  be 
taken  in  the  same  manner  as  if  before  a  justice  of  the 
peace.     McKinley  v.  Chapman 378 

3.  A  party  appealing  from  a  judgment  of  a  Justice  of  the 
peace  to  the  district  court  may  dismiss  his  appeal  without 
the  consent  of  the  appellee,  at  any  time  before  the  cause 
is  submitted  to  the  court  or  jury.    EdenMusee  Co.  n.  Yoke,  452 

3.  On  appeal  from  the  county  court  to  the  district  court  the 
issues  to  be  tried  should  be  confined  to  those  tried  in  the 
county  court,  except  that  new  matter  arising  in  the  interim 
may  be  pleaded  in  the  district  court.    Spurgin  v.  Thomp  •  / 
8on 43 

4.  The  supreme  court  is  without  jurisdiction  \fi  try  a  case  on 
appeal  where  the  transcript  therefor  is  not  filed  within 
six  months  after  the  rendition  of  the  judgment  sought  to 

be  appealed  from.     Withnellv,  City  of  Omaha 622 

6.  An  undertaking  for  an  appeal  delivered  to  the  county 
Judge  at  9:30  P.  M.  of  the  tenth  day  after  the  judgment 
is  rendered  is  within  ten  days,  and  the  appeal  is  taken 
within  the  time  fixed  by  the  statute.  McKinley  v.  Chap- 
man   378 

6.  It  is  not  the  practice,  where  cases  are  brought  into  the  su- 
preme court  by  appeal,  to  receive  evidence  offered  by  the 
appellant  and  rejected  by  the  district  court.  If  evidemM^ 
material  to  the  issues  in  an  equitable  proceeding  is  rejected 
by  the  district  court  the  remedy  therefor  is  by  petition 

in  error.    Phoenix  Mutual  Life  In$,  Co.  v.  Brown 705 

7.  A  defeated  party  to  an  action  in  the  county  court,  who 
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promptly  orden  •  tnuMcript  of  the  prooeedingii  to  h%  pre- 
pared for  the  parpoee  of  appealing  the  case,  will  not  be 
denied  the  right  of  appeal  becanse  the  ooanty  jndge 
liiils  to  prepare  the  tranecript  within  thirty  daye  after  the 
rendition  of  Judgment  Onuika  Coal,  Coke  ^  Lime  Co,  v. 
Fay 

6.  Where  a  transcript  for  the  parpoee  of  appealing  a  caee  to 
the  district  court  is  filed  after  the  statutory  period  has 
elapsed,  the  appellee  by  filing  pleadings  and  contest  lug 
the  esse  on  its  merits  waiTSs  his  right  to  oliject  to  the  de- 
lay, even  though  this  action  be  taken  after  the  overruliug 
of  a  motion  by  him  made  challenging  the  Talidity  of  the 
appeal.     Id, 

A^pearanoe.    Bee  Gabkishmsnt,  4. 
Appropriation  Bills.    See  Btatdtks,  9. 
Appropriations.   See  Impeachment.    Legislative  Appbo- 

PBIATIONS. 

Arbitration.    See  Accord  and  Satibfaotion. 

Artioles  of  Impeachment.    See  Impeachment. 

AssessmentB.    See  Metbopolitan  Cities,  1. 

AssetB.    See  Set-Opf  and  Counteb-Claim,  4.    Tbustb. 

Assignments.    See  Mbboeb.    Railboad  Companies,  3. 

Assignments  for  Benefit  of  Creditors.    See  Yolum- 
TABY  Assignments. 

Assignments  of  Claims.    See  Mechanics'  Liens,  1S2. 

Assumpsit.    See  Evidence,  7. 

Attachment.    See  Gabnishment.    Replevin,  1.    Rn  Ad- 
judicata,  2.    Shkbiffs  and  Constables,  2. 

1.  An  action  can  he  maintained  on  a  claim  before  it  Is  due 
only  in  the  exceptional  cases  enumerated  in  section  237  of 
the  Code.     Caulfiadv.  BUtenger 643 

2.  An  affidavit  for  the  issaance  of  an  attachment  may  be 
amended  by  leaTe  of  the  oonrt,  even  after  a  motion  to 
quash  the  proceedings  is  filed,  because  of  that  particular 
defect.     Clarke  Banking  Co.  v,  Wright 382 

3.  Where  a  plaintiff  in  attachment  claims  the  debt  for  which 
he  sues  was  fraudulently  contracted,  and,  to  sustain  such 
claim,  offers  in  eyidence  a  statement  made  by  the  debtor 
to  his  banker,  and  by  the  latter  communicated  to  plaint- 
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iif,  t4>  render  sach  oommanioatioii  admissible  it  miut  be 
identical  with  the  statement  made,  or  the  sabstance  Qf  it^ 
and  not  the  banker's  eondnsion  deduced  therefrom.  KU' 
Patrick  v.  MePhedy 800 

4.  Under  section  946  of  the  Code,  where  seyeral  attachmente 
are  levied  upon  the  same  property,  or  the  same  pekions 
are  made  garnishees  in  several  cases,  the  Justice  issuing 
the  order  first  served  may,  upon  motion  of  any  of  the 
plaintiffs,  determine  the  amounts  and^  priorities  of  the 
several  attachments;  and  he  has  authority  to  do  this  as 
well  when  the  validity  of  some  of  the  attachments  or  gar- 
nishments is  disputed  as  when  their  validity  is  unques- 
tioned.    StaUv.  Duncan 631 

Attorney  and  Client.    See  Pledqes,  2.    Review,  28. 

Extreme  caution  should  be  observed  by  an  attorney  in  deal- 
ing in  any  manner  with  property  in  which  his  clients  are 
interested.     Baben  v.  Firvt  Nat  Bank  of  Aurora 367 

Attorney  Q^neral.    See  Impeachment. 

Attorneys'  Fees.    See  Costs,  1. 

Auditor  of  Fublio  Accounts.    See  Legislatitb  Appbo- 

PBIATIONS. 

Australian  Ballot  Law.    See  Elections. 

Ballots.    See  Elections. 

« 

Banks  and  Banking.    See  Evidence,  6.    Negotiable  In- 

STBUMENTS,  5.     PaBTIES.     RECEIVEBS.    SET-OFF  AND 

Counteb-Claim,  4.    Tbusts. 

1.  A  banking  corporation,  organiztfd  under  the  laws  of  Ne- 
braska, has  no  power  to  become  a  stockholder  in  an  insure 
ance  company.     Bank  of  Commerce  v.  Hart 197 

2.  The  cashier  of  a  banking  corporation  has,  by  virtue  of  his 
office,  no  authority  to  accept,  in  payment  and  discharge  of 
a  debt  due  the  bank,  certificates  of  the  capital  stock  of  an 
insurance  company.    Id, 

3.  The  acts  of  the  directory  of  a  banking  corporation,  in 
dealing  with  and  investing  the  funds  of  the  stockholders, 
to  bind  the  bank,  must  be  confined  to  the  expressed  pur- 
poses for  which  the  bank  was  incorporated,  and  to  purposes 
necessarily  incidental  thereto  in  the  successful  conduct  of 
its  legitimate  business.     Id. 

4.  Saturday,  May  31, 1890,  about  the  dose  of  banking  hours, 
a  person  indorsed  in  blank  and  deposited  to  his  credit  in 
a  bank  in  Wymore  certain  checks  drawn  to  his  order  on  a 
bank  in  Cortland.     Wymore  and  Cortland  are  twenty- 
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•even  miles  apart,  bat  oonnected  bj  telegraph,  telephone, 
and  railroad  lines.  A  mail  left  Wymore  at  6  P.  M.  daily, 
arriTing  at  Oortlaad  at  9  P.  H.  The  Wymore  bank  made 
no  inqniiy  of  the  Cortland  bank  as  to  whether  the  checks 
were  good,  nor  did  it  at  any  time  adTiae  the  Oortlaad  baak 
that  it  held  the  checks,  but  on  the  day  of  their  receipt 
mailed  said  checks  to  a  bank  in  81  Joseph,  which  bank 
sent  them  by  mail  to  a  bank  in  Omaha,  and  this  latter 
bank  sent  them  by  mail  to  the  bank  in  Cortland,  at  which 
th^  arrived  on  Jane  6,  and  were  then  protested  ibr  non- 
payment ffddy  That  the  Wymore  bank  did  not  present 
the  checks  for  payment  to  the  Cortland  bank  in  a  reason* 
able  time,  and  that  the  indorser  was  therein  disdiarged. 
Firtt  NaL  Bank  of  Wymore  v.  MiOer 500 

Bastardy. 

The  proeecation  of  the  father  of  a  bastard  child,  nndar  dL 
87,  Comp.  Stats.,  does  not  abate  by  the  death  oi  the  child 
pending  the  prosecntion.     Hanisky  v,  Kennedy 618 

Bias.    See  Ybnub. 

Bill  of  Exceptions.    See  Review,  14, 22. 

1.  The  evidenoe  embraced  in  a  stipnlation  of  facts  between 
parties  to  a  case  tried  in  the  district  court  mast  be  embod- 
ied in  the  bill  of  exceptions.  Otherwise  it  will  not  be 
ezamine^by  the  supreme  conrt.     Perry  e.  ^te 633 

8.  Upon  the  consideration  of  a  motion  for  a  new  trial  where 
there  were  need  several  affidayits  identified  by  the  clerk 
of  the  court,  and  ooansel  for  the  respective  parties  haying 
stipalated  that  the  aiBdavits  contained  all  the  evidence 
offered  on  either  side  on  said  motion,  and  ooansel,  apon 
whom  was  served  the  proposed  bill  of  exceptions,  having 
retnmed  the  same  withont  suggestion  or  amendment,  and 
the  said  clerk  having  settled  the  proposed  bill  of  exceptions, 
a  motion  to  strike  out  said  affidavits  because  not  shown  to 
have  been  used  on  the  determination  of  said  motion,  or 
identified  in  the  bill  of  exceptions,  most  be  overruled. 
Wheeler  v.  Olson., 662 

Bills.    See  Statutes,  a 

Bills  of  Exchange.    See  Checks,  2. 

Board  of  Public  Lands  and  Buildings.    See  iMPEAaH- 

MEKT.    Statutes,  6. 

The  functions  of  the  board  of  public  lands  and  buildings,  in 

passing  upon  claims  against  the  state,  and  in  the  selection 

of  subordinate  officers  and  agents  authorized  by  law,  are 

in  their  nature  ^ttost-judicial.     State  v.  HasHnge 97 
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Board  of  Public  Works.    See  MKrsopoLrrAir  Citixb. 
Bona  Fide  Purchaaera.    Bee  Chattsl  Mobtgaoxs,  4. 

OOBFOBATIONS,  1.    EQUITY.     POMESTEADS,  1.  YlEKDOB 

ASD  Vbndss,3. 

Bonds.    Bee  Appeal,  6.  Railboad  Comfakisb,  1,  8,  3.  Bat 
Adjudicata,  1. 

Boundaries. 

1.  Where  a  governmeDt  oorner  between  two  a^joioing  land- 
ownera  has  been  obliterated,  the  exact  location  of  the  cor- 
ner may  be  determined  by  the  jnry  from  the  evidence  in 
an  action  of  ejectment,  and  it  is  nnneceesary  first  to  estab- 
lish the  corner  by  an  action  in  equity.     Kittell  v.  Je/uaen,..  686 

2.  The  original  government  comer  had  been  tampered  with, 
and  there  were  three  points  alleged  to  be  the  true  corner. 
There  being  no  one  to  identify  positively  any  point  as  the 
correct  corner  established  by  the  government,  hdd^  that 
snrFeys  from  known  government  comers  both  north  and 
sonth  and  east  and  west  of  the  corner  in  dispate,  by  which 
it  was  located  on  a  line  with  other  comers  on  both  of  said 
lines,  and  each  land-owner  wonld  thereby  be  given  the 
fttll  amount  of  land  called  for  by  his  patent,  would  be 
preferred  to  a  survey  which  was  not  begun  at  a  known 
government  comer  and  lacked  many  of  the  elements  of 
certainty,  and  which  gave  one  of  the  land-owners  much 
more  than  he  was  entitled  to  under  his  patent,  and  the 
other  less.     Woodav.Wett 400 

Breach  of  Contract.    See  Contbagts,  7.    Wateb  Compa- 
nies. 

Breach  of  Warranty.    See  Damages,  2, 3.    Sales,  6, 7, 9. 

Bridge  Contracts.    See  Counties,  2. 

Brie£9.    See  Review,  26. 

Builders'  Bonds.    See  Bes  Adjudioata,  1. 

Burden  of  Proof.    See  Cobpobations,  3.    Dubess,  1.    Sb> 
VIEW,  27. 

Carriers.    See  Railboad  Companies,  4.    Teleobaph  Com- 
panies. 

Cashiers.    See  Banes  and  Banking,  2. 

Cattle.    See  Animals.  , 

Certificates.     See  Elections,  6. 

Challenge.    See  Juby,  2-4. 
61 
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Change  of  Venue.    See  Yerus. 

Chattel  Mortgages.    See  Fbaudulkkt  CowETAiroB^  1^-7. 

REPLBYIK,    1.       RSTISW,  27.       YOLUKTABT    ASSIOH- 
MRNT8,  1. 

1.  iDstrnctioos  on  qnestion  of  pmmnption  of  fraud  in  a 
chattel  mortgage  arising  from  the  &ot  Chat  there  waa  no 
change  of  poseeasion  of  the  chattels,  set  ont  in  the  opin- 
ion, held^  to  fairly  state  the  law.    Houek  v.  Heimsman 469 

S.  The  evidence  of  good  faith  to  oTeroome  presomption  of 
fraud,  arising  from  the  fact  of  continued  possession  by  the 
mortfsagor  of  property  conveyed  by  a  son  to  his  mother, 
discussed  in  the  opinion,  held  sufficient  to  support  a  yer- 
diet  in  &Tor  of  the  yalidity  of  the  mortgage.     Jd 487 

8.  Whether  the  description  of  property  in  a  chattel  mortgage 
and  the  other  inquiries  which  the  mortgage  itself  suggests 
are  sufficient  to  enable  third  persons  to  identify  the  mort- 
gaged property  is  a  question  of  fact  for  the  jury.  Iowa 
Barings  Bankv,  Dunning ', 322 

4.  A  description  of  property  coTered  by  a  chattel  mortgage 
which  will  not  enable  third  persons,  aided  by  inqniriei 
which  the  mortgage  itself  suggests,  to  identify  the  mort- 
gaged property  is  not  oonstructiye  notice  to  good-faith  par- 
chasers  thereof  for  a  valuable  consideration.     Jd, 

Chattels.    See  Replkvin,  2. 

Checks.    See  Banks  and  Banking,  4.    Nkgotiable  Ik- 

8TBUHBNTS,  2.      STATUTE  OF  LIMITATIONS,  1. 

1.  An  ordinary  check  is  not  designed  for  circulation,  bnt  for 
immediate  presentment,  and  to  charge  an  indorser  must 
be  presented  with  all  due  dispatch  and  diligence  oonaist- 
ent  with  the  transaction  of  other  commercial  businesB. 
First  Nat  Bank  of  Wymorev.  Miller^ 500 

2.  Greater  diligence  is  required  in  presenting  ordinary  checks 
for  payment  than  in  presenting  bills  of  exchange.  Whether 
an  ordinary  check  has  been  presented  for  payment  by  the 
indorsee  thereof  in  such  a  reasonable  time  as  to  hold  the 
indorser  mnst  be  determined  from  the  facts  and  circum- 
stances of  each  particular  case.     Id, 

Children.    See  Pabent  and  Child. 

Cities.    See  Metbopolitan  Citisb.    Municipal  Cobposa- 

TIONS.      VlLLM^ES. 

Citiaenship.    See  Indians. 
Claims.    See  Impeachment. 
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Code.    See  Ooubtb,  3. 

Collateral  Attack.    See  Judomsntb,  6,  la 

Collateral  Security.    See  Mobtqaosb,  ft.    PLXDaaa. 

Colltiaioxi.    See  €k)NTBAcis,  2. 

Color  of  Title.    See  Adykbsb  Posssssioh,  % 

Commissioii.    See  Usitby,  2l 

Commission    Merchants.     See  Oamblxng    Covtbacts. 
UsuBY,  a 

Commissioner   GteneraL    See  LBaisLAirvB  Apfbopbia- 

TIOKS,  1. 

Commissioner  of  Public  Lands  and  Buildings.   See 

Impeaohmbnt. 

Commodities.    See  Sales,  6. 

Common   Carriers.     See   Bailboad  Ck)MPANiB8.     Tbli^ 

OBAPH  COMPANIBS. 

Condonation.    See  Divobcb,  1. 

Confessions.    See  Cbiminal  Law,  1, 4. 

Conflict  of  Laws.    See  Res  Adjtjdioata,  % 

Consequential  Damages.  See  Damages,  %  3.   Sales,  7, 9. 

Consideration.    See  Contbacts,  5.    Eqttitt.   Fbaudulent 
Conveyances,  3. 

Constitutional  Law.    See  Cobpobations,  S,  4.    Impeach- 
ment.   Indians.    Statutes,  1,  2, 7. 

1.  Chapter  16,  Seasion  Laws  of  1893,  providing  for  supreme 
court  commissioners,  is  not  in  conflict  with  the  constitu- 
tion.    In  re  Supreme  Court  CommMmonert.. 666 

2.  The  power  of  impeachment  conferred  l^  the  constitution 
upon  the  legislature  extends  only  to  civil  officers  of  the 
state,  and  this  power  cannot  be  exercised  after  the  person 
has  gone  out  of  office.    State  v.  HiU 80 

3.  The  provision  of  the  statute  authorizing  suit  to  he  main- 
tained against  the  party  legally  bound  ibr  the  support  of 
an  insane  person,  by  the  county  which  has  paid  for  the 
care,  board,  and  treatment  of  such  insane  person  at  the 
insane  hospital  of  this  state,  upon  the  finding  of  such  in- 
sanity by  the  commissioners  of  said  county,  is  in  conflict 
with  sec.  1,  art.  9,  of  the  constitution  of  Nebraska,  and 
is,  therefore,  inoperative  and  void.  Baldwin  o.  Dougla$ 
County 283 
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OonitmotioiL    Bee  Elbotiovs,  8. 
Oonstniotiye  Notice,    flee  Chattel  Hobtoaoib,  i. 
ConstruotiTe  Servioe.    See  Coubtb,  4.    Ditobcx,  6. 
Contests.    See  ELxcnoirs,  4. 
Ctontinuanoe.    See  Nbw  Trial,  % 
Contractors.    See  Rn  Adjudicata,  1. 

Contracts.  See  Aotioks,  1.  OASfBLiKO  Ck>irTBACiB.  ICb- 
CHANics'  Liens,  13.  Mobtgaoes,  2.  Pbincipal  akd 
SuBETY,  2.  Replevin,  2.  Sales,  6, 7,  9.  Statute 
OF  Frauds,  3.  Usuby,  3.  Vekdob  and  Yendsb,  Sl 
Wateb  Companies. 
1.  Ooaris  will  refnae  to  enforce  oontncts  which  ara  manifestly 
contrary  to  public  policy  or  eonnd  morale.     WUdev.  WUde,  891 

9l  a  contract  intended  to  facilitate  the  procuring  of  a  divorce 
at  the  sait  of  either  of  the  parties  thereto  is  void.     Id, 

3.  Where  a  contract  is  capable  of  two  conatractiona,  the  one 
making  it  valid  and  the  other  void,  the  law  will  adopt  the 
oonatraction  that  npholda  the  contract.  JforrtMey  e. 
BroamaL, 784 

4.  Ordinarily  where  the  right  to  terminate  a  contract  on  no- 
tice is  reserved  in  the  instrument  itself,  without  fraud  or 
mistake,  and  with  the  actual  knowledge  and  consent  of 
all  the  parties  thereto,  such  reservation  is  valid,  and  the 
exercise  thereof  will  be  enforced  by  the  courts,  if  not  con- 
trary to  equity  and  good  conscience.     Id^ 766 

6w  A  telegraph  company  had  printed  on  its  message  blanks: 
"  The  company  will  not  be  liable  for  damages  in  any  case 
where  the  claim  is  not  presented  in  writing  within  sixty 
days  after  sending  the  message.''  Held^  An  attempt  on 
the  part  of  the  telegraph  company  to  limit  its  liability; 
that  this  clause,  if  regarded  as  a  contract,  vras  without 
consideration,  ui^ust,  unreasonable,  and  violative  of  sec. 
12,  ch.  89a,  Comp.  Stats.  Facifle  Tdegraph  Cb.  v.  Under^ 
wood,*. 315 

6.  Where  there  is  nothing  on  the  face  of  a  oontract  to  sug- 
gest that  it  is  founded  upon  an  unlawftd  consideration, 
the  illegality  thereof  must,  aa  a  rule,  be  pleaded  when 
relied  upon  as  a  defense.  But  if  on  the  trial  it  is  apparent 
from  evidence  material  to  the  issues  that  the  cause  of  ac- 
tion or  defense  rests  upon  an  agreement  contra  bonoB  mores 
the  court  will  of  its  own  motion  refuse  to  enforce  such  im- 
moral agreement,  even  should  both  parties  assent  to  its 
enforcement.     WUde  v.  WUde.. 891 
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7.  A  person  held  a  mortgage  npon  certain  lots  upon  which 
the  owner  desired  to  negotiate  a  loan  for  the  pnrpoae  of 
erecting  a  hnilding  thereon.  The  contractors  promised  in 
writing  if  the  mortgagee  wonld  release  his  mortgage  they 
woald  pay  him  the  amoant  thereof  out  of  payments  made 
to  them  for  material  as  the  hnilding  progressed.  Hdd^ 
That  a  release  hy  the  mortgagee  was  a  safficient  considera- 
tion for  the  promise  of  the  contractors.  Henry  dk  Cmi<s- 
WfHk  Co.  V,  FUherdiek 207 

Contributory  Negligenoe.    See  Neoligencb,  4. 

Conventions.    See  Elections,  6. 

Conversion.   Evidence,  5.    Tboveb  and  Ck>NVBBsioN. 

Copies.    See  Evidence,  4. 

Coroners. 

1.  ▲  coroner  can  lawftilly  hold  an  inqneet  npon  the  dead 
hodies  of  only  such  persons  as  are  supposed  to  haTe  died 
hy  unlawful  means.     Lancaster  County  v.  Holyoke 838 

%  Without  the  impaneling  of  a  jury  as  provided  hy  the  stat- 
ute, a  coroner  is  not  entitled  to  any  fees  for  inspection  and 
examination  of  the  body  of  a  person  found  dead  in  his 
county.     Id, 

8.  The  word  ^Tlewing,''  as  found  in  sec  7,  ch.  28,  Comp. 
Statp.,  means  something  more  than  looking,  seeing,  be- 
Iioliiing.  It  means  inspection  and  investigation,  an  in- 
quiry by  a  coroner  and  a  Jury.    Id, 

Corporate   Franchises.     See  Quo  WABBANra     Stbebi 
Railways. 

Corporations.     See  Banks  and  Banking.    Evidence,  6. 
Nbgotiablb  Instbumbnts,  5. 

1.  An  officer  of  a  corporation  for  pecuniary  profit,  who  in  good 
fidth  purchased  at  judicial  sale  the  property  of  the  cor- 
poration, will  be  protected  in  such  purchase,  provided  he 
shows  affirmatively  that  he  has,  as  indicated,  paid'  the 
full  value  of  the  property  of  which  he  so  became  thei 
purchaser.     Horbaeh  v,  Mareh 32 

2.  Under  sec  4,  art.  11,  of  the  constitution  of  Nebraska 
the  original  subscribers  for  stock  of  a  corporation  or  joint 
stock  association  are  liable  to  the  creditors  of  such  cor- 
poration or  association  for  the  amount  unpaid  on  said  sub- 
scription, and  such  liability  shall  follow  the  stock  with- 
out releasing  such  subscriber.  C&mmereial  Nat.  Bank  of 
Omaha  v.  Oibeon, 760 
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&  A  •toekholdw  of  a  oorporstloii  who  seeks  as  sach  to  im- 
presi  with  aa  eccpxesB  trust  the  property  of  such  oorpora- 
tLon  regularly  sold  at  judicial  sale  to  an  officer  of  sadi 
eorporation  should  commence  proceedings  within  a  rea- 
sonable time  after  such  sale,  and  most,  when  such  pro- 
ceedings are  nnressonably  delayed,  establish  by  a  pre- 
ponderance of  the  eyidence  the  facts  npon  which  such 
trust  is  based,    ffitrhaeh  v,  Marth 2S 

4.  The  constitutional  requirements,  that  the  exact  amount 
jnstly  due  shall  be  first  ascertained,  and  that  the  corporate 
property  shall  have  been  exhausted  before  enforcing  in- 
dividual liability  for  unpaid  subscription  for  stock,  are 
sufficiently  met  by  the  rendition  of  ajudgmentandthe 
return  of  an  execution  mtlla  bona  against  the  corporation 
whose  stockholders  are  sought  to  be  held  liable  to  its 
creditors.     Commercial  Nat,  Bank  of  OwMka  v.  Qiboom 750 

Co-Seryant.    See  Mastkb  and  Servant. 

Ck>8t8. 

1.  Under  the  Talued  policy  insurance  act  of  1889,  an  attor- 
ney's fee  to  be  taxed  as  costs  can  only  be  allowed  upon 
proof  of  what  constitutes  a  reasonable  fee.  The  petition 
in  an  action  upon  an  insurance  poli^  should  contain  a 
demand  for  such  fee,  and  the  question  should  be  presented 
to  the  trial  court.     German  Ins.  Oo.  v.  Eddjf 461 

%  A  defendant  in  a  criminal  case  confined  in  jail  for  the  non- 
payment of  costs  assessed  against  him,  and  who  is  unable 
to  pay  the  same,  is  not  entitled  to  be  discharged  from 
further  imprisonment  for  such  costs,  under  section  528  of 
the  Criminal  Code,  where  it  appears  he  has  not  been  im- 
prisoned at  least  one  day  for  each  three  dollars  of  the 
costs.     Inre  Dobaon 449 

8.  Where  a  person  is  convicted  of  a  criminal  offense  it  is  the 
duty  of  the  court  in  which  the  conviction  was  had  to 
render  judgment  against  the  prisoner  for  the  costs  of 
prosecution,  and  the  court  may  make  it  a  part  of  the  sen- 
tence that  the  party  be  imprisoned  in  jail  until  the  costs 
are  paid,  or  secured  to  be  paid,  or  he  is  otherwise  legally 
discharged.     Id. 

Oounoil.    See  Metropolitan  Cities. 

Counties.  See  Constitutional   Law,  3.  Coronbbb.    High- 
ways.   Railroad  Companies,  2,  3. 
1.  The  county  board,  in  the  examination  of  daims  against 
the  county,  acts  judicially,  and  its  judgments  or  orders  in 


INDEX.  919 

ConatieB-^eanduded, 

such  oases  are  oondosiTe  nnlen  leyersed  or  set  aside  on 
appeal.    8iaUv.  Churchill 702 

3.  Where  the  cost  for  a  coonty  bridge  exceeds  $100,  contracts 
for  the  erection  of  the  same  nrast  be  let  to  the  lowest  com- 
petent bidder  after  dne  advertisement  stating  the  general 
character  of  the  work.    State  v.  Ounningham 687 

County  Boards.    See  Counties.    Highways. 

County  Courts.    See  Appeal,  1,  6.    Judoments,  7-10. 

County  Judge. 

By  neglecting  to  prepare  transcript  when  ordered,  cannot 
thereby  defeat  appeal.  Omaha  Coal,  Coke  A  Lime  Co,  v. 
Fay  68 

Court  of  Impeachment.    See  Impeachment. 

Courts.    See  Liquors,  1.    Office  and  Officers.    Statutes, 
4.    Supreme  Court.    Village  Boards. 

1.  Where  courts  of  equity  have  assumed  jurisdiction  of  a 
particular  class  of  cases  their  jurisdiction  in  such  cases  will 
continue  notwithstanding,  in  the  development  of  legal 
means,  redress  becomes  attainable  in  courts  of  law.  Smith' 
eon  V.  Smitheon^ 536 

2.  State  courts  have  jurisdiction  in  actions  brought  to  recover 
the  penalty  provided  by  the  acts  of  congress  for  the  charg- 
ing and  taking  by  national  banks,  for  the  loan  of  money, 
a  greater  rate  of  interest  than  allowed  by  the  laws  of  the 
state  of  their  domicile.     Schuyler  Nat.  Bank  v.  BoUong  ...  030 

3.  It  is  not  the  object  of  the  Code  to  abolish  existing  reme- 
dies  in  cases  where  no  provision  is  made  therein  for  the 
prosecution  of  actions.  Cases  i  n  vol ving  substantial  rights, 
which  are  clearly  outside  the  provisions  of  the  Code,  may 
be  prosecuted  in  accordance  with  the  practice  previously 
recognized  in  courts  of  common  law  and  equity.  Smith- 
eon  V.  SmUheon 636 

4.  A  person  procured  a  divorce  from  his  wife  by  decree  of  the 
district  court  of  Fillmore  county  in  1878  upon  constructlTo 
service.  In  1889  the  latter  commenced  an  action  in  the 
district  court  of  Douglas  county  to  set  aside  and  annul  the 
said  decree  on  the  giou  id  that  it  was  procured  by  means 
of  peijury,  and  for  a  divorce  on  the  ground  of  desertion 
and  failure  to  support.  Heldf  That  the  cause  of  action  is 
primarily  to  vacate  the  decree  of  the  district  court  of  Fill* 
more  county,  and  that  the  district  court  of  Douglas  county 
does  not  have  jurisdiction  thereof.    Id^ 636 
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Oriminal  Law.    See  Bill  or  Ezckptions,  1.    Oostb,  3,  8w 

Homicide. 

1.  Any  citcamstaDoe  teDding  to  establisli  the  prisoner's  guilt 

nu^  be  pfOTed,  although  it  was  brought  to  light  by  an  ad- 

misBion  of  the  prisoner,  inadmiHible  of  itMlf  as  having 

been  obtained  by  improper  inflnenoss.     Taglorv.8Uae..,..  788 

%  Assignments  of  error  involving  mlingi  on  the  admlarion  of 
testimony  cannot  be  considered  in  the  supreme  oonrt  un- 
less the  mlings  and  testimony  have  been  preserved  by  a 
bill  of  exceptions.    Vimeeni  «.  8iaie^,„ 672 

&  Before  a  person  can  be  lawMly  convicted  of  being  an  in- 
mate of  a  boose  of  prosUtation  there  most  be  introdnced 
in  evidence  a  viUid  ordinance  forbidding  persons  from  be- 
ing inmates  of  snob  booses.     Ferry  o.  State.  ^ ^. 895 

4.  A  confession  receivable  in  evidence,  only  after  proof  that 
it  was  made  volnntarily,  is  restricted  to  an  acknowledg- 
ment of  the  defendant's  gnilt,  and  the  word  does  not 
apply  to  a  stitement  made  by  the  defendant  of  &ots  which 
tend  to  estiiblish  his  goilt     Thflorv.  State 788 

6.  Only  such  intimate  acqnaintancee  of  a  person  accosed  of 
crimes  as  have  seen  him  almost  daily  for  several  months 
preceding  the  date  upon  which  the  alleged  crime  occnrrsd 
are  competent  as  non-expert  witnesses  to  testify  as  to  the 
sanity  or  insanity  of  the  accosed.    ShmUiv.  State 481 

8.  Bnch  testimony,  however,  most  be  strictly  limited  to  sncfa 
sanity  or  insanity,  and  confined  to  thoee  oocssions  npon 
which  the  witness  testifies  to  having  obaerTed  the  condnet 
and  appearances  of  the  individual  whoee  sanity  is  the  sub- 
ject of  inquiry.    Jd. 481 

T.  It  is  reversible  error  to  instruct  the  Jury  in  a  criminal  cass 
that  '*  evidence  of  good  character  is  entitled  to  great  weight 
when  the  evidence  against  the  accused  is  weak  or  doubtful, 
but  is  entitled  to  very  little  weight  when  the  proof  is 
strong,"  as  it  invades  the  province  of  the  Jury.  FtiiesM^ 
e.  State 673 

8.  Grounds  for  a  new  trial  based  upon  the  inability  of  a  court 
reporter  to  transcribe  his  notes  of  testimony  should  be  pr^ 
sented  to  the  trial  court.  The  JnriMliction  of  the  supreme 
court  to  grant  a  new  trial  in  a  case  tried  in  the  district 
court  is  appellate  only.    Jd. 674 

9.  Where  a  person  has  been  convicted  at  the  same  term  of 
court  of  several  distinct  o£fbnses,  each  punishable  by  im- 
prisonment in  the  penitentiary,  whether  charged  in  sepa- 
rate informations  or  in  separate  counts  of  the  same  infor- 
mation, the  court  may  impoae  a  separate  sentence  for  each 
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oifoDse  of  which  the  prisoner  has  heen  found  ipiiltj.    /• 
re  Walsh. « 454 

10.  In  snch  case  the  Judgment  ehonld  not  fix  the  day  on  which 
each  successive  term  of  imprisonment  should  begin,  but 
should  simply  direct  that  each  successive  term  should 
oommence  at  the  expiration  of  the  one  imposed  by  the 
previous  sentence.    Id, 

11.  If  the  same  offense  is  charged  in  different  counts  of  an 
information,  and  there  is  a  conviction  on  each  count,  but 
a  single  sentence  should  be  pronounced  upon  all  the  counts 
for  the  one  entire  offense.    Id. 

12.  To  an  information  containing  two  counts,  one  charging 
the  defendant  with  the  forgery  of  a  certain  bank  check, 
and  the  other  with  the  uttering  of  the  same  instrument,  a 
general  plea  of  guilty  was  entered.  Thereupon  the  court 
sentenced  him  upon  the  first  count  to  imprisonment  in  the 
penitentiary  for  the  period  of  one  year  from  the  9th  day 
of  May,  1892,  and  upon  the  other  count  a  like  imprison- 
ment was  imposed  for  the  term  of  one  year  from  May  9, 
1893.  By  good  conduct  the  prisoner  saved  two  months 
of  his  first  senteDoe,  and  having  served  out  the  term  under 
such  sentence,  he  applied  for  his  release  on  haheaa  corpus. 
Held,  That  the  second  nentence  was  illegal  and  void,  and 
that  he  was  entitled  to  be  discharged  from  further  impris- 
onment    Jd 455 

Criminal  Negligence.    See  Railboad  CoMPAirixB,  4. 

Crops.    See  Landlord  and  Tenant. 

Cultivated  Lands.    See  Animalb,  4. 

Custody  of  Infants.    See  Pabent  and  Child. 

Custom  and  Usage. 

No  custom  or  usage  among  bankers  as  to  the  manner  of  pre- 
senting ordioary  checks  for  payment  will  relieve  them 
ftom  the  legal  duty  of  presenting  soch  checks  for  payment 
within  a  reasonable  time.  First  Nat  Bank  of  Wffmore  e* 
MUler 601 

Damages.    See  Animals,  1-3.    Death  by  Wbongpul  Act. 
Etidencs,  6.    Neolioence,  2.    Negotiable  Instbu- 
MENTS,  2.    Replevin,  2.    Sales,  7, 9.    Watbb  Com- 
panies. 
1.  In  an  action  for  personal  injuries,  mental  suffering  and 
anxiety  caused  by  a  physical  injury  are  elements  of  dam- 
age whether  or  not  the  injury  was  due  to  the  willAil  act 
of  the  defendant    American  Water-  Works  Co,  v,  Dougherty^  373 
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3.  GoQseqnentlal  damagct  ftom  breach  of  iranmntj  in  the 
•ftle  of  chattelB  cannot  be  recoyeied  where  the  paichaaer, 
by  exercising  ordinary  prudence  and  judgment,  could  have 
aToided  the  conaequenoee  complained  of.  Owuiha  Coal, 
Coke  4  lAme  Co,  v.  Fay  C9 

t.  In  an  action  for  breach  of  warranty  in  a  sale  where  only 
consequential  damages  are  claimed  they  must  be  specially 
pleaded,  and  in  such  cases  the  jury  should  be  confined  by 
the  instructions  in  assessing  the  amount  of  recovery  to  the 
consideration  of  such  damages  as  are  so  pleaded.     Id, 

4.  Where  the  law  proyides  a  definite  measure  of  damages  the 
court  should  instruct  the  jury  si)ecifically  how  the  dam- 
ages should  be  assessed,  and  an  instruction  stating  a  gen- 
eral principle  in  the  admeasurement  of  damages,  broader 
than  is  applicable  to  the  particular  case  presented,  and  not 
qualified  by  other  instructions,  is  erroneous.    Id, 68 

Death  by  Wrongful  Act. 

In  an  action  by  an  administrator  under  the  provisions  of 
ch.  21,  Comp.  Stats.,  to  recover  damages  for  the  death  of 
his  intestate,  it  is  proper  to  prove  the  value  of  theserrioee 
of  the  deceased,  which  the  next  of  kin  of  the  deceased 
could  reasonably  expect,  but  for  the  injury,  would  have 
been  rendered  in  their  behalf,  the  natural  expectancy  of 
life  of  the  deceased  just  previous  to  receiving  the  ii^urj 
which  resulted  in  her  death,  having  been  duly  shovm.  JfFs- 
BouriP.  B.  Co,  V.  Baier 235 

Deceit.  See  Fai^b  Repbssentatiok& 

DeclarationB.    See  Eyidbnce,  3,  & 

Deorees.    See  Judgments. 

Deeds.    See  Ejectment,  1.    Equity.    Insakitt.    Mobt- 

OAOES,  3. 

DeflBkult.   See  Judgments,  6.    Negotiable  Instbuments,  3^ 

Defect  of  Parties.    See  Pabties. 

Defective  Pleadings.    See  Pleading,  L 

Delivery. 

Unauthorised  delivery  of  written  contract  does  not  bind 
obligee.    Henrsf  dt  Coaisworth  Co.  e.  Fisherdiek., 200 

Demurrer.    See  Pleading,  L 

Descent.    See  Statutes,  1,  7. 

Description.    See  Chattel  Mobtgages,  3,  4. 
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Detainer.    See  Foboiblb  Entry  and  Dstaiksb. 
Diligenoe.    See  Banks  and  Banking,  4. 
Disoovery  of  Fraud.    See  Statutb  of  Limitations,  3. 
Bifloretion  of  Trial  Court.    See  Plbadino,  2.    Tbial,  6. 

Dismissal.    See  Elbctions,  4.    Judgmbnts,  6. 

1.  An  appellant  in  the  district  court  may  diamiaB  his  appeal 
from  a  justice  court  without  the  consent  of  the  appellee 
any  time  before  the  cause  is  submitted  to  the  court  or  jury. 
Eden  Musee  Co.  v,  Tohe.., 462 

2.  Where  it  does  not  appear  from  the  transcript  that  a  final 
order  has  been  rendered,  the  petition  in  error  in  such  a 
case  will  be  dismissed.     SmUh  v,  Johnson 676 

Disorderly  Houses.    See  Criminal  Law,  a    Municipal 

COBPORATIONS. 

District  Courts.    See  Courts,  A, 

Divorce.    See  Contracts,  2.    Courts,  3, 4. 

1.  A  wife  may  condone  the  cruelty  of  her  husband,  but  the 
husband,  to  avail  himself  of  such  condonation,  must  es- 
tablish the  same  by  clear  and  saUs&ctory  proofiu  MeCon- 
nell  V.  MeConnell « 68 

2l  When  the  evidence  upon  which  a  decree  has  been  entered 
is  conflicting,  the  finding  of  the  district  court  will  not  be 
disturbed  upon  appeal  if  there  is  sufficient  evidence  upon 
which  such  decree  may  be  fairly  based.    Id^ 67 

8.  In  a  proceeding  for  a  divorce  the  statutes  of  Nebraska 
recognise  the  right  of  each  party  to  reside  in  a  county 
different  from  that  in  which  the  other  resides.  Whether  or 
not  they  so  reside,  is  a  question  of  fiMst  to  be  determined 
upon  the  evidence.     Id. 

4.  In  the  allowance  of  alimony  upon  the  awarding  of  a  di- 
vorce much  discretion  is  neoeasarily  conferred  upon  the 
district  court,  and  the  supreme  court  will  not  interfere  on 
the  ground  that  the  amount  allowed  is  excessive  unless 
there  appears  to  have  been  a  clear  abuse  of  discretion. 
Allowance  stated  in  opinion  sustained.     WUde  v,  Wilde.,.  891 

6.  A  petition  alleged  that  the  defendant  therein,  plaintiff's 
husband,  in  the  year  1678,  procured  a  decree  of  divorce 
in  this  state  by  means  of  fraud  and  peijured  testimony. 
At  said  time  and  until  recently  the  plaintiff  resided  in 
Pennsylvania;  that  the  only  service  upon  her  was  by  pub- 
lication in  a  local  newspaper;  and  that  she  was  not  aware 
of  the  whereabouts  of  her  husband  or  of  said  action  or 
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decree  until  the  time  of  the  filing  of  her  petition  eleyen 
yean  Uter.  BM,  lb  state  a  canae  of  action,  since  the 
remedy  by  petition  for  a  new  trial  under  the  Code  is  in* 
adequate,  and  that  the  court  which  allowed  the  decree 
may,  in  the  exercise  of  its  general  equity  powers,  yacate  it 
upon  proper  showing  of  fraud  and  imposition.  SmithBm 
V.  8miih$on ^ 636 

Duress. 

1.  Where  a  defendant  pleads  duress,  the  burden  of  proTiag  it 

is  upon  him.     JSorfon  v.  Bloedom 070 

2.  In  an  action  where  it  was  alleged  that  a  bill  of  sale  and  trans- 
fer were  void  because  they  had  been  obtained  by  threats  of 
prosecution  and  imprisonment,  it  wss  kdd  proper  to  in* 
struct  the  Jury  that  the  threats,  if  any  were  in  fiiet  made, 
must  haTe  been  of  such  a  character  as  to  natnrallj  oyeroome 
the  mind  and  will  of  a  person  of  ordinaiy  firmness  and  de- 
prive him  for  the  time  being  of  the  power  of  mind  and  will 
to  resist  the  demand  by  the  person  making  such  threats; 
that  the  threatened  injury,  in  order  to  amount  to  dnressi 
must  be  immediate;  that  a  mere  threat  to  prosecute  si 
some  indefinite  time  in  the  Aiture,  particularly  if  the  per- 
son who  made  the  trausfer,  at  the  time,  knew  the  other  had 
no  present  means  of  canying  the  threats  into  execution  by 
actually  taking  him  into  custody,  and  he  still  had  within 
his  own  knowledge  the  power  and  opportunity  to  make  a 
defense  to  the  threatened  prosecution,  would  not  avoid 
the  contract  on  the  ground  of  duress.    Id,.,*,, 070^  671 

lyeotment.    See  Boundabibb. 

1.  Where  one  in  possession  of  land  under  an  executory  con- 
tract for  the  purchase  of  the  same  conveys  to  a  railroad 
company  a  strip  of  said  land  for  its  right  of  way,  and  after- 
wards by  mesne  sssignments  of  the  interests  of  the  respect- 
ive holders  of  s  lid  executory  contract,  the  right  to  a  deed 
therennder  vests  in  one  who  takes  such  an  assignment,  and 
a  deed  thereunder  with  full  knowledge  of  the  oonveyanoe 
of  said  right  of  way  and  of  the  operation  of  a  railroad  line 
thereon  for  almost  ten  years,  with  full  acquiescence  of  all 
parties  concerned,  it  was  properly  acUndged  by  the  district 
court  that  ejectment  would  not  lie  in  favor  of  the  holder  of 
such  deed  against  said  railroad  company  for  the  possession 
of  said  right  of  way  strip.  Slratton  o.  OvMha  A  £.  V.  B, 
Co 477 

3.  In  an  action  of  ejectment  to  recover  fourteen  feet  of  land 
between  lot  2  and  Douglas  street,  the  defendant'd  pleadings 
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and  proof  showed  that  ho  had  hooght  iaid  lot  fnnn  pbdnt- 
iff,  but  that  the  descriptioii  in  the  deed  did  not  inolnde  laid 
ibarteen  feet;  that  at  the  time  of  the  pnrehaae  Donglaa 
street  was  not  opened  in  front  of  said  lot;  that  said  street 
was  eighty  feet  wide  where  it  had  been  opened;  that  it 
was  snbeeqnently  opened  in  front  of  said  lot  at  a  width  of 
sixty-six  feet;  tlutt  the  understanding  was  that  the  prop- 
erty oouTeyed  was  to  abut  on  said  street.  Plaintiff  testi- 
fled  that  he  thought  the  street  was  to  be  eighty  feet  wide, 
and  relied  upon  the  description  in  the  deed.  JJeU,  That 
a  Judgment  for  plaintiff  could  not  be  sustained.  Emery 
V,  Johnaon. 63 

Xleotions.    See  lNDiAir&    Railboad  Companies,  1-3. 

1.  Innocent  irregularities  of  election  officers  which  are  free 
from  fraud  and  have  not  prevented  a  free  and  lair  exprea- 
sion  of  the  popular  choice,  will  not  vitiate  the  result  of  an 
election  unless  the  legislature  has  expressly  so  declared. 
Stats  V.  NorrU.^ 300 

8.  Such  a  construction  of  an  election  law  as  would  result  in 
the  disfranchisement  of  large  bodies  of  voters,  because  of 
an  error  of  some  public  officer,  should  not  be  adopted 
where  the  language  of  the  statute  is  susceptible  of  any 
other.     Id. 

3.  The  indorsement  of  the  name  '*  Eagleham,''  he  not  being 
one  of  the  election  Judges,  upon  a  ballot,  was  within  the 
inhibition  of  the  statute  forbidding  the  marking  of  a 
ballot  by  an  elector,  and  vitiates  said  ballot  Spurgin  v, 
Thompson.. 30 

4.  In  an  election  contest  the  incumbent,  having  dismiased  • 
before  judgment,  a  paragraph  of  his  answer  alleging  the 
improper  refusal  to  count  certain  ballots,  cannot  by  an 
original  amendment  in  the  district  court,  over  the  contest- 
ant's objection,  set  up  the  same  matters  as  to  which  ha 
had  entered  a  dismissal  in  the  county  court.    Id. 

5.  While  the  statute  requires  that  the  cross  which  signifies 
the  preference  of  the  elector  shall,  in  ink,  be  placed  in  a 
space  designated  for  that  purpose,  a  ballot  upon  which 
such  preference  is  indicated  by  a  cross  made  with  a  lead 
pencil,  outside  the  space  designated,  but  opposite  the  name 
of  the  choice  of  the  elector,  should  be  oounted  according 
to  such  manifest  intention.    Id. 

6.  An  objection  that  the  '^ convention,"  ''primary  meeting," 
<*  committee,"  or  ''electors  "  nominating  a  candidate  Ibr  a 
public  office  had  not  the  legal  authority  to  make  snch 
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nomiDstioD,  mmt  be  made  before  the  election  and  in  the 
manner  proTided  by  sec  136,  eh.  26,  of  the  Oomp.  Stata; 
and  if  not  so  made,  the  legal  aathority  to  make  eoeb 
nomination,  the  certificate  thereof  being  in  apparent  con- 
formitj  with  the  provisions  of  the  election  law,  will,  in 
the  absence  of  ftmnd,  be  condosiTely  presnmed.  8taie  t, 
Norri$, ; 291^ 

7.  By  the  provisions  of  sec.  141 «  eh.  26,  Oomp.  Stats^  a 
candidate  may  make  objection  to  the  ballots  as  printed 
by  the  county  clerk,  and  inyoke  the  power  of  the  courts 
to  correct  any  error  or  omission  in  the  name  ordeseriptioD 
of  his  competitor;  bnt  if  soch  candidate  neglects  to  make 
each  objection  until  after  the  election,  he  cannot  then  oIh 
ject  to  the  result  becanse  of  any  error  in  the  political 
designation  of  his  competitor  on  said  ballots,  without  a 
showing  of  fhind,  and  that  the  error,  by  deoeiTing  the 
electors,  prevented  a  full  and  fair  expression  of  the 
voters'  wilL    Id.^ 300 

Sminent  Domain.    See  Ejectment,  1. 

Enaotment  of  Laws.    Bee  Statutes,  0. 

Enrolling  Clerk.    See  Statutes,  9. 

Equity.  See  Ck)NTBACT8,  4.  Coubts,  1.  Judgments,  4, 11. 
Jury,  1.  Mobtgaoes.  1,  6.  Pledges,  1. 
The  deed  of  an  insane  person  may  be  avoided  as  against  a 
grantee  without  notice  of  the  grantor's  insanity,  and 
against  an  innocent  purchaser  from  such  immediate 
grantee.  In  the  latter  case  it  is  not  necessary  to  restore 
the  consideration  paid  by  such  purchaser  to  the  immediate 
grantee,    Dewey  e.  AUgire^ S 

Error  of  Judgment.    See  Impeachment,  5, 11. 

Error  Prooeedings.    See  Rbvibw. 

EstoppeL    See  Ratification. 

1.  The  owners  of  a  tract  of  land,  having  platted  it  as  an 
addition  to  an  adjacent  town,  so  as  to  show  what  appeared 
to  be  the  prolongation  of  its  streets,  though  not  so  desig- 
nated, and  having  for  the  period  of  eight  years  acquiesced 
in  the  grading  and  public  use  of  such  apparent  streets,  the 
erection  of  sidewalks  thereon,  and  the  construction  of 
costly  improvements  upon  adjacent  private  property  in 
such  manner  that  if  the  existence  of  snch  streets  is  denied 
these  improvements  will  be  rendered  comparatively  use^ 
less;  and  having  represented  to  one  party,  who,  on  the 
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faith  thereof,  purchased  a  portion  of  said  addition  adjoin- 
ing said  apparent  streets,  that  snch  portion  if  oald  ahnt 
npon  the  same  as  streets,  are  estopped  to  deny  the  exist- 
ence of  the  streets  through  such  addition  of  which  they 
have  thus  fdperinduoed  snch  belief^  and  the  reliance 
thereon  of  the  parties  who  have  acted  upon  the  faith  of 
such  appearances,  acts,  and  representations.  Hke$  v,  KeU 
logg ;>^ 359 

2L  In  an  action  by  contractors  to  foreclose  mechanics'  liens 
it  appeared  that  a  mortgagee  had  released  his  mort- 
gage upon  the  premises  in  consideration  of  a  promise  by 
them  to  pay  him  the  amount  of  his  mortgage  out  of 
funds  received  by  them  for  materials  as  the  building  pro- 
gressed, which  they  failed  to  do.  ffeldf  That  the  contract- 
ors were  estopped  from  claiming  liens  on  the  property 
prior  to  that  of  the  mortgagee.  Henry  dt  Coaisworih  Co.  «. 
Fisherdich, 207 

Bvidenoe.  See  Attachment,  3.  Bill  of  Exceptions, 
1.  Boundaries.  Chimin al  Law,  1-7.  Death  bt 
Wrongful  Act.  Fraudulent  Conveyances,  8. 
Homicide.  Insanity,  2.  Mechanics'  Liens,  10. 
Mortgages,  4.  Negligence,  2,  6.  Negotiable 
Instruments,  2.  Principal  and  Surety,  1.  Re- 
view, 10,  27.  Sheriffs  and  Constables,  2.  Wit- 
nesses, 2,  3. 

1.  The  courts  of  this  state  will  not  take  Judicial  notice  of  the 
laws  of  other  states,  and,  in  the  absence  of  proof,  such 
laws  will  be  presumed  to  be  the  same  as  our  own.  Scrog' 
ffinv.  MeCleUand^ 644 

2.  If  it  is  within  the  discretion  of  this  court  to  receive  origi- 
nal evidence  in  appeal  cases,  the  exercise  of  such  a  discre- 
tion can  be  justified  only  in  extreme  and  exceptional  cases, 
where  the  injured  party  is  without  fault  and  would  be 
otherwise  without  a  remedy.  Phcsnix  Mutual  Life  Ins,  Co, 

V.  Brown 706 

3.  A  declaration,  to  be  a  part  of  the  ree  gesiaB,  need  not  nec- 
essarily be  coincident  in  point  of  time  with  the  main  fact 
proved.  It  is  enough  that  the  two  are  so  clearly  connected 
that  the  declaration  can,  in  the  ordinary  course  of  afikirs, 
be  said  to  be  a  spontaneous  explanation  of  the  real  cause. 
Missouri  F.  B,  Co.  V,  Baier 235 

4.  A  copy  of  letters  of  administration,  when  duly  certified  to 
be  true  and  correct  copies  of  such  letters  as  appear  from 
the  original  on  file  in  the  county  court,  wherein  such  let- 
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ten  of  admlnitinttini  were  granted,  is  admieaible  in  evi- 
denee  with  the  lame  effeet  aa  the  original.    Id, 

6.  In  an  aetion  for  the  ralae  of  property  alleged  te  be  wrang- 
flilly  detoined  bj  the  defendant,  and  for  damages  te  endi 
wrongful  detention,  it  ia  reyenible  error  Ibr  the  piaintiil^ 
over  proper  ofejeotiona,  to  teetiiy  as  aoondnaion  the  amount 
of  damages  she  has  sustained  independently  of  the  valne 

of  such  property.     WeUingion  v.  Moan, 500 

9.  In  a  case  where  a  bank  snes  the  makers  of  a  note  indorsed 
to  it  by  the  secretary  of  the  payee,  a  corporation,  the  dec- 
larations of  officers  of  snch  corporation,  made  after  the 
transfer  to  the  bank,  are  inadmissible,  for  the  purpose  of 
showing  want  of  authority  in  the  secretary  to  make  the 
transfer.    Cbmmereial  Nat  BatOs  of  8t,  Paul  v.  Brill, 026 

7.  In  an  action  to  recover  upon  an  account  ibr  flour  sold, 
where  the  defendant  pleads  a  breach  of  warranty,  a  person 
engaged  in  selling  floor  in  the  different  markets  of  the 
stete,  and  knows  what  flour  is  worth  at  defendant's  place 
of  business,  may  testify  as  to  the  quality  of  the  flour  sold. 
Beedv,  Davis  Milling  Cb. 394 

8.  In  a  trial  where  there  is  an  issue  as  to  whether  a  mortgage 
upon  real  esteto  was  taken  instead  of  other  security  or 
merely  as  additional  security  for  a  chattel  mortgage,  the 
yalue  of  the  land  is  proper  evidence  to  show  the  probable 
sufficiency  of  the  real  esteto  security  for  the  debt  due. 
Cbrtelyovv.  MeCari^ 746 

0.  An  employe  brought  suit  against  the  purchaser  of  his  em- 
ployer's business  to  recover  wages  due  from  his  employer 
at  the  time  of  the  sale,  alleging  that  in  part  consideratioa 
for  the  purchase  price  the  defendant  agreed  to  pay  em- 
ployer's debt  to  the  plaintiff;  that  the  agreement  was 
omitted  from  an  instrument  in  the  form  of  a  receipt  set 
out  in  the  petition,  and  contoining  other  terms  of  the 
transfer;  and  that  the  omission  was  to  prevent  a  third  per- 
son from  learning  of  the  promise.  SM,  That  such  a 
promise  may  be  proved  by  parol  where  the  promisee  was 
induced  to  execute  the  writing  on  the  foith  of  the  oral 
promise.     BameUv.  Pratt 349 

Exceptions.    See  Bill  of  Ezgbftions.    Trial,  4. 
Exeoutions.    See  Hobcestjeeads.     Shebiffs   akd  Cohbta- 

BLXS,  1. 

Executors  and  Administrators.    See  Pabtnebship,  3. 


INDEX.  929 

Exemptions.    Sm  Bhxbiffs  and  Cokstablsb,  1. 

1.  A  JQdgmeDt  debtor's  right  to  exemption  nnder  aeetioiui 
622  and  523  of  the  Ck>de  of  Ciyil  Procednre  is  in  no  way 
dependent  npon  the  mere  intent  with  which  the  exemption 
is  claimed,  provided  that  in  making  his  claim  for  exemption 
the  execntion  debtor  complies  strictly  with  the  statute 
conferring  his  right  thereta    Krieiei  v,  Eddp 68 

8.  An  affidavit  filed  as  required  by  section  522  of  the  Code  of 
Civil  Procednre,  which  states  that  the  affiant  has  certain 
enumerated  property  of  the  value  therein  detailed,  which 
value  in  the  aggregate  is  lees  than  $500,  and  that  the  aiBant 
has  no  other  property,  sufficiently  complies  with  the  re- 
quirements as  to  enumeration  and  value  of  said  execution 
debtor's  property  to  entitle  him  to  the  benefit  of  the  said 
section  of  the  statute.     Id, 

8.  Where  there  were  due  a  resident  of  Nebraska  from  a  rail- 
road company  operating  a  line  of  railroad  through  Iowa 
and  Nebraska,  wages,  which,  in  Nebraska,  were  exempt 
from  execution  and  attachment,  but  which,  by  means  of 
an  assignment  to  a  resident  of  Iowa,  were  procured,  by 
the  garnishment  of  said  company  in  Iowa,  to  be  applied 
to  the  payment  of  said  claim,  the  assignor  of  such  claim 
is  liable  to  such  debtor  for  the  amount  so  appropriated. 
O^Connor  v.  Walter^ 26f 

Exhibits.    See  Review,  14. 
Ex-Officers.    See  Impeachment,  4. 
Explosives.    See  Nbgliobncb,  2. 
Factors  and  Brokers.    See  Usuby,  3. 

False  Bepresentations. 

To  maintain  an  action  for  damages  for  false  representations, 
the  plaintiff  must  allege  and  prove  what  representation       *  •i 
was  made;  that  it  was  false;  that  plaintiff  believed  the 
representation  to  be  true,  relied  on  it,  and  was  thereby 
injured.     Stetson  v.  Biggs. 797 

Fees.    See  Cobgnbbs,  2.    Cobt& 

Final  Order. 

An  order  denying  a  motion  for  a  new  trial  Is  not  final  in  snch 
a  sense  as  to  constitute  a  final  judgment,  nor  is  a  mere 
Judgment  for  costs.    Smith  v.  Johnson 676 

Findings.    See  Judgments,  10.    Refbbees.    Review,  16. 

Insurance.    See  Insubancb. 
62 
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Forcible  Bntry  and  Detainer.    See  Summons. 

1.  An  action  for  the  forcible  detention  of  real  property  may 
be  maintained  by  one  whoee  complete  poeaeflsion  thereof 
has  been  ended  by  the  wrongfal  entry  of  another,  eveo 
thongh  anch  entry  was  made  nnder  claim  of  a  paramoant 
title.     Brovm  v.  Feagina, 256 

t.  A  peraon  who  daima  the  paramount  title  to  real  property 
in  the  nndispnted  poaaeoaion  of  another  cannot,  by  bot- 
reptitionsly  obtaining  pofleeoeion  thereof,  place  anch  former 
poaaeaaor  at  any  disadvantage  aa  to  the  aasertion  of  hia 
rights  or  the  enforcement  of  his  remedies  in  reapect 
thereto.    Id, 

ForeolOBiire.    See  MoBTaAGSS.    Pledobs,  1.    Usubt,  9. 

Foreolosnre  Bale.    See  Pubdges,  3. 

Foreign  Courts.    See  Oabkishmbnt,  2. 

Foreign  Laws.    See  Res  Adjudicata,  2. 

In  absence  of  proof,  will  be  presamed  to  be  aame  aa  oar  own. 
Scrogginv,  McClelland 644 

Forfeiture.    See  Insubancb,  2.    Replevin,  2. 

Forgery. 

An  information  which  charges  the  forgery  of  an  inetroment 

^  and  the  fraud alent  ottering  of  the  same  instrument  by 

the  aame  person  charges  bat  one  crime,  and  in  case  of 
oonviction  bat  one  penalty  con  be  inflicted.     In  re  Walsh,  454 

Franohiaes.    See  Quo  WABBANia    Railboad  Companibs, 

3.     StBEET  RAILWAY& 

Fraud.    See  Oobpobationb,  3.    Diyobcb,   6.    False  Ricp- 

BEBEKTATIOiro.      RAILBOAD  GOMPANIBB,  1.      Qvt^FW 
AND  COUNTEB-GLAIM,  4.      TBU8T8.      YlLLAOEB. 

Frauds.    See  Statute  of  Fbauds. 

Fraudulent  Bills.    See  Impeachment. 

Fraudulent  Conveyanoes.  See  Chattel  Mobtqages,  1, 
2.  Replevin,  1.  Vendob  and  Vendee,  3.  Yoluh- 
TABY  Assignments,  2.    Witnesses,  3. 

1.  An  intention  to  defraud  cannot  be  inferred  merely  fiom 
the  fact  that  a  preference  was  given  to  a  certain  creditor. 
Jonee  v,  Loree 816 

S.  A  debtor  in  failing  circumstances  has  a  right  to  secure  or 
pay  in  ibll  a  portion  of  his  creditors  to  the  excla8i<m  of 
the  others;  and  whether  in  so  doing  he  is  actuated  by  a 
fraudulent  purpose,  is  a  question  of  fact  and  not  of  law. 
Kiipatrick  o.  McPhedy  .t 80O 
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3.  As  to  attachment  creditors  of  the  mortgagor,  a  pre-exist- 
ing debt  already  dne  is  a  good  consideration  for  a  chattel 
mortgage  and  protects  the  mortgagee  to  the  same  extent 
as  would  a  new  consideration  given  at  the  time  of  making 
the  mortgage.     Beagle  v.  MtUer 856 

4.  Where  the  facts  relied  npon  to  render  a  mortgage  frandn- 
lent  as  to  creditors  appear  npon  the  &oe  thereof  or  are 
nndispnted,  the  question  of  frand  is  one  of  law  for  the 
oonrt.  In  all  other  cases  it  is  a  question  of  fkct  for  the 
consideration  of  the  jury.     Houckv,  Heinmnan 463 

6.  A  mortgage  taken  by  a  creditor  to  secure  a  pre-existing 
debt  will  not  be  held  void  merely  because  the  creditor, 
when  he  took  the  mortgage,  had  notice  of  an  intent  upon 
the  part  of  the  mortgagor  to  hinder,  delay,  or  defraud  his 
creditors.  In  order  to  avoid  such  mortgage  the  creditor 
must  have  participated  in  such  intent.     Jones  v.  Loree».,..  816 

6.  Where  several  chattel  mortgages  are  executed  simultane- 
ously for  the  purpose  of  securing  debts  owing  by  the 
mortgagor  to  the  mortgagees,  the  aggregate  of  such  indebt- 
edness not  being  unreasonably  less  than  the  value  of  the 
property  mortgaged,  such  mortgages  will  not  be  held  void 
merely  because  no  one  of  such  debts  is  in  itself  sufficient 
to  justify  so  great  a  security.     Id. 

7.  A  mortgage  will  not  be  declared  fraudulent  as  to  creditors 
on  the  sole  ground  that  among  a  large  number  of  separate 
chattels  included  therein  is  a  small  amount  of  perishable 
property  which  it  Ib  impossible  to  preserve  until  the 
maturity  of  the  mortgage  debt,  although  such  fact  may 
be  considered  as  evidence  of  fraud.  The  question  of  good 
faith  in  such  case  is  one  of  £Mt  and  not  of  law.  Houck  v. 
Heinzman 463 

8.  Direct  proof  of  fraud  can  seldom  be  obtained,  nor  is  such 
evidence  absolutely  esaential  to  establish  the  fraud nleot 
purpose  of  the  parties  to  a  pretended  transfer  of  property; 
but  such  fraudulent  purpose  may  be  shown  by  the  conduct 
of  the  parties,  the  details  af  the  transaction,  and  all  the 
surrounding  circumstances.  The  evidence  discussed  in 
the  opinion  held  sufficient  to  sustain  a  finding  that  an 
alleged  transfer  of  a  stock  of  goods  was  made  for  the  pur-  ' 
pose  of  hindering,  delaying,  and  defrauding  creditors. 
Sonttenachein  v.  BarteU 592 

Gambling  Contracts. 

1.  An  agreement  to  sell  grain  for  future  delivery  is  not,  on  its 
&ce,  a  gambling  contract.     Morria$ey  v.  BroomaJL 784 
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3.  An  AgreemeDt  hf  a  grain  dealer  to  pay  oommiielon  mer- 
ohantB  interest  on  all  money  deposited  as  margins  in  his 
bebal/  does  not  make  a  contract  to  sell  grain  for  fntnxe  de- 
liyeiy  Toid  on  its  faoe.    Id, 

8.  A  grain  dealer  sold  for  ftitnre  deliTery  as  moch  grain  as 
he  had  on  hand,  and  when  the  time  arrived  to  make  do- 
liTery,  instead  of  shipping  the  grain  he  had  in  his  eribs, 
he  bought  grain  on  the  market  to  fill  or  oflbet  the  sales 
mode,  and  reeold  the  grain  on  hand  for  fhtnre  delivery. 
ffeld,  Not  gambling  transactions.     Id 788 

Qaming.    See  Gambling  Contbaotb. 

(Jamiahment.    See  Bbs  Adjudicata,  8. 

1.  In  order  to  found  proceedings  in  garnishment  in  aid  of  an 
attachment,  it  is  necessary  that  the  affidavit  required  by 
law  be  filed  in  the  court  issuing  the  process  before  notice 
is  served  upon  the  garnishee.     State  v,  Duncan ^ 631 

9.  An  insurance  company  having  sustained  a  loss  in  this 
state,  which  is  adjusted  and  payable  here,  cannot  be  gar^ 
nished  in  another  state  where  it  has  neither  property 
nor  money  of  the  debtor  subject  to  the  process  of  the 
court.     American  Central  Ins.  Co,  v,  Bettler .,, 849 

3.  Oarnishment  is  an  attachment  by  means  of  which  money 
or  property  of  a  debtor  in  the  hands  of  a  third  party 
which  cannot  be  levied  upon  may  be  subjected  to  the  pay- 
ment of  the  creditor's  claim.  To  subject  such  property  to 
attachment  it  must  be  within  the  jurisdiction  of  the  court. 
Id. 

4.  In  order  that  proceedings  in  garnishment  may  be  pleaded 
against  third  parties,  it  must  affirmatively  appear  from 
the  record  that  the  steps  were  taken  necessary  to  confer 
jurisdiction,  and  a  voluntary  appearance  and  answer  by 
the  garnishee  does  not  supply  the  place  of  such  jurisdic- 
tional proceedings.     State  v.  Duncan^ 631 

Gk>od  Time.    See  Criminal  Law,  13. 

Good- Will.    See  Partnership,  2,  3. 

Govemment  Comers.    See  Boundabibb. 

Grain  Dealers.    See  Oamblino  OoNTftACT&    Usury,  3. 

Habeas  Corpus.    See  Ck)6Ts,  8.   Criminal  Law,  13.    Pab- 

BNT  AND  Child. 

Harmless    Error.     See    Instbuctiohb,  7.     Rsvibw,  86. 
Trial,  2. 
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Herd  Law.    See  Animals. 

Highways.    See  Estoppel,  1. 

1.  The  estabHshment  of  lectioii-line  roads  is  goTenied  by 
the  speeial  proYisions  of  section  46  of  the  road  law,  by 
which  all  section  lines  are  declared  to  be  public  roads  and 
may  be  opened  as  snch  whenever  in  the  Jadgment  of  the 
county  boards  the  public  interest  demands.  Howard  «• 
Bmwn 903 

S.  The  provision  of  sec.  7,  di.  78,  Oomp.  Stats.,  that  roads 
must  not  be  established  through  any  burying  ground,  or 
any  garden,  orchard,  or  ornamental  ground,  without  the 
consent  of  the  owner,  applies  only  to  roads  established 
under  the  general  provision  of  the  road  law.    Id 903 

Homesteads, 

1.  The  purchaser  of  title  to  real  estate  derived  through  a 
sheriff's  sale  thereof  on  ordinary  execution,  with  actual 
knowledge  that  the  same  was  at  the  time  of  sale  the 
homestead  of  the  execution  debtor,  and  actually  occupied 
by  himself  and  family  as  such,  is  not  an  innocent  pur- 
chaser.    Baumannv,  Frante. • 607 

3.  A  sale  of  a  debtor's  homestead,  at  the  time  actually  occu- 
pied by  himself  and  fomily  as  such,  by  a  sheriff  on  an 
ordinary  execution,  will  not  divest  the  debtor  of  his  title 
to  the  homestead ;  nor  will  the  sheriff's  deed,  made  in  pur- 
suance of  such  sale  and  a  oonflrmation  thereof,  convey  any 
title  to  the  purchaser  of  such  homestead  at  such  sale.   Id* 

Homicide.    See  Criminal  Law,  4,  7. 

The  rule  permitting  a  non-expert  witness  to  testify  as  to  the 
sanity  or  insanity  of  a  party  whose  legal  accountability  is 
the  sole  matter  in  issue  does  not  allow  snch  witness  to 
testify  that  at  a  certain  date  such  party  knew  the  difference 
between  the  right  and  wrong  of  an  act  at  that  time  com- 
mitted by  him.    ShulU  v.  State 488 

Husband  and  Wife.    See  Witnessbb,  3. 
Identification.    See  Chattel  Mobtqaoes,  3. 

Impeachment.    See  Witnesses,  1,  2. 

1.  The  constitution  of  this  state  confers  the  sole  power  of 
impeachment  upon  the  senate  and  house  of  representatives 
in  joint  convention,  and  the  legislature  cannot  delegate 
that  power  to  others.     Statev.  Leeae 9S 

2.  The  provision  of  sec.  14,  art.  3,  of  the  constitution  for  the 
trial  of  impeachments  before  the  supreme  court  was  in- 
tended to  insure  a  strictly  judicial  investigation  in  such 
cases  according  to  judicial  methods.     State  v.  Hastinga  ....    96 
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3.  ImpeMhinflnt  la,  with  nspect  to  the  production  of  erl- 

donoe  and  qmanium  of  proof  required  to  warrant  a  ooutIo- 

tion,  eaaentiaUy  a  criminal  proeecntion,  hence  the  guilt  of 

the  aocuaed  must  be  establiBhed  beyond  a  reasonable  doobL 

Id^ 97 

i.  The  power  of  impeachment  conferred  by  the  conatitation 
upon  the  legialature  extenda  only  to  cIyII  oiBoen  of  the 
atate,  and  thia  power  cannot  be  exercised  after  the  peraon 
haa  gone  out  of  office.  Private  citizena  are  not  amenable 
to  impeachment  The  legialature  haa  no  authority  to 
prefer  artidea  of  impeachment  againat  ex-officiala.  fiCo/e 
r.  Sm. 80 

6.  Where  an  act  of  official  delloqneocy  reau^ta  ftt>m  a  mere 
error  of  judgment  or  omission  of  duty  without  the  element 
of  fraud,  or  where  negligence  ia  attributable  to  a  miscon- 
ception of  duty  rather  than  a  willful  disregard  thereof,  it 
ia  not  impeachable,  although  it  may  be  highly  prejadidal 
to  the  intereata  of  the  atate.     State  v,  Hastingt 97 

6.  It  in  not  a  miademeanor  in  office  to  advance  money  appro- 
priated by  the  legislature  to  a  disbursing  agent  to  enable 
him  to  procure  material  and  labor  for  the  erection  of  a 
public  building  of  the  atate  where  such  advancement  ia 
not  prohibited  by  law,  especially  where  the  atate  is  pro- 
tected by  a  sufficient  bond.     Id.^ 

7.  Where  the  leftislature  has  adopted  articles  of  impeaehment| 
which  have  been  filed  in  the  supreme  court,  no  amendment 
thereof,  in  any  matter  of  aubetance,  can  be  made  by  the 
maoagera  appointed  by  the  legislature  to  proeecute  the 
impeachment  The  authority  to  adopt  and  present  other 
or  amended  nrticles  of  impeachment  or  specifications  resta 
alone  with  the  joint  convention  of  the  two  houses  of  the 
legislature.     State  v,  Leeee 

6.  Where  in  an  impeachment  proceeding  the  act  of  official 
delinquency  consists  in  the  violation  of  some  positive  pro* 
vision  of  the  constitution  or  statute  which  is  denounced  aa 
a  crime  or  miademeanor,  or  where  it  ia  a  mere  neglect  of 
duty  willfully  done  with  a  corrupt  intention,  or  where  the 
negligence  ia  ao  groea  and  the  diaregard  of  duty  ao  flagrant 
aa  to  warrant  the  inference  that  it  waa  willful  and  corrupt, 

'  it  ii  a  miademeanor  in  office  within  the  meaning  of  sea 
6,  art  5,  of  the  oonatitution .    Stale  e.  HaaHngs 

9.  The  board  of  public  lands  and  buildinga,  out  of  ftmda 
appropriated  for  the  building  of  a  cell  honae,  paid  the 
expenses  of  the  warden  and  chaplain  of  the  penitentiary 
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as  delegates  to  the  National  Prison  OongrasB.  While  snch 
expenditure  was  not  within  the  scope  of  the  authority  of 
the  board,  and  the  respondents  are  liable  to  the  state  for 
the  money  so  appropriated,  they  acted  in  good  faith  and 
from  motives  of  humanity  without  the  possibility  of  per- 
sonal gain,  aiid  such  fkcts  are  not  sufficient  in  law  to 
warrant  their  impeachment.     Id 90 

10.  Through  the  negligence,  incompetency,  or  fraud  of  a 
superintendent  of  construction,  the  state  was  charged  for 
building  material  greatly  in  excess  of  the  reasonable  or 
market  value  thereof,  and  for  labor  which  had  not  been 
performed.  The  bills  rendered  therefor  were  presented  in 
the  usual  course  of  business  and  allowed  by  the  board  of 
public  lands  and  buildings,  acting  in  good  faith  and  in  the 
belief  that  such  claims  were  legitimate  charges  against 
the  state,  ffddf  That  the  allowance  of  such  claims  is  not 
a  misdemeanor  in  office  for  which  the  members  of  the 
board  are  impeachable.     Id^ 98 

11.  The  legislature  made  an  appropriation  for  the  building  of 
a  cell  house  at  the  penitentiary  by  days'  work.  The 
board  of  public  lands  and  buildings  having  said  building 
in  charge  selected  for  superintendent  of  construction  a 
person  known  to  be  the  agent  and  manager  of  the  lessee 
of  the  prison  labor,  with  the  understanding  that  he  would 
have  to  contract  with  his  principal,  the  lessee,  in  bebalf  of 
the  state  for  the  necessary  labor,  and  fix  the  price  to  be 
paid  therefor.  It  did  not  appear  that  the  labor  could 
have  been  procured  for  less  than  the  rate  allowed,  and  it  was 
admitted  to  have  been  worth  more  than  that  amount 
HMf  That  the  action  of  the  board  in  selecting  the  agent 
of  the  leasee  as  the  representative  of  the  state  was,  at 
most,  an  error  of  judgment  not  amounting  to  a  misde- 
meanor in  office.     Id 97 

12.  The  board  of  public  lands  and  buildings  used  mon^ 
appropriated  for  the  building  of  a  cell  house  at  the  peni- 
tentiary to  defray  the  cost  of  visiting  prisons  in  neighbor- 
ing states  to  gain  information  with  respect  to  the  character 
and  quality  of  cells,  the  best  systems  of  ventilation,  and 
other  methods  of  bettering  the  sanitary  condition  of  the 
prison.  They  were  advised  by  the  attorney  general  thai 
said  money  could  be  lawiUly  used  for  the  purpose  named. 
Eeldt  That  if  they  in  good  faith  construed  the  law  as 
authorizing  them  to  apply  the  money  to  the  olirject  named 
and  actually  used  it  for  such  purpose,  they  cannot  be  ad- 
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jndgwl  gaiUy  of  «  miademeMior  in  oflioe  solely  becftvse  Uia 
court  Dwy  difforantly  constrao  the  law.    Id, «    96 

IB,  Eztenaive  fhrada  were  praotioed  upon  the  state  by  ooo- 
tractore  for  ooal  at  the  aeylam  for  the  ineaDO  at  Lincoln. 
Following  the  prMtioe  which  had  preTailed  for  many 
yean  the  board  of  pablic  laoda  and  bnildings  required 
all  ToncherB  for  sappliee  to  be  certified  by  the  enperintend- 
ent  of  the  asylam  as  correct.  When  so  certified  they  were 
compared  with  the  contracts  on  file,  and  if  found  to  corre- 
spond, and  the  extensions  correct,  they  were  allowed. 
Through  the  negligence  or  credality  of  the  superintend- 
ent, he  was  induced  to  certify  to  accounts  largely  in  ex- 
cess of  the  coal  actually  receiTcd,  and  which  were  allowed 
by  the  board  relying  in  good  faith  upon  such  certificates. 
The  board  were  required  to  disburse  large  sums  of  money 
annually  for  current  expenses  and  the  erection  of  public 
buildings,  which  necessitated  the  examination  of  hundreds 
of  vouchers  monthly,  ffetd^  That  the  failure  to  detect 
and  prevent  the  fhinds  in  question  is  not  per  se  a  misde- 
meanor in  office.    Id 99 

14.  The  legislature  investigated  a  portion  of  the  fraudulent 
bills  and  made  an  appropriation  to  pay  the  same.  Subse- 
quently the  bills  were  certified  by  the  superintendent  and 
allowed  by  the  board  in  the  belief  that  they  were  proper 
charges  sgainst  the  state.  HM^  That  the  action  of  the 
legislature  is  a  complete  Justification  of  the  act  of  the 
board.    Id. 

Implied  Warranty.    See  Salks,  5. 

Inoorporation.    See  Villaobs. 

Indemnity  Bonds.    See  Principal  and  Subbtt,  3.    Seb 

AnJUDICATA,  1. 

Indians. 

1.  The  act  of  congress  approved  February  8,  1687,  entitled 
'*An  act  to  provide  for  the  allotment  of  lands  in  severalty 
to  Indians  on  the  various  reservations  and  to  extend  the 
protection  of  the  laws  of  the  United  States  and  the  terri- 
tories over  the  Indians,  and  for  other  purposes,"  is  not  in 
conflict  with  art  1,  sec.  8,  of  the  constitution  of  the  United 
States,  which  provides  that  congress  shall  have  power  **to 
establish  an  uniform  rule  of  nataralization. "  State  e. 
Norria 899 

3.  By  the  provisions  of  said  act  all  Indians  bom  within  the 
territorial  limits  of  the  United  States  to  whom  allotments 
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of  land  in  seyeralty  have  been  made  onder  the  proirisiona 
of  said  law  or  other  law  or  treaty,  and  all  Indiana,  bom  ' 
as  aforesaid,  who  have  volontarily  taken  np  their  residence 
in  the  United  States  separate  and  apart  from  any  tribe  of 
Indians  therein,  and  adopted  the  habits  of  civilised  life, 
are  made  citizens  of  the  United  States,  and  snch  Indians 
residing  in  this  state  are  citiaens  thereof.     Id. 

3.  The  actual  issaance  or  receipt  by  an  Indian  of  a  patent 
for  lands  allotted  to  him  under  said  act  is  not  necessary 
to  constitute  him  a  dtiaen  of  the  United  States.  When 
he  has  accepted  the  land  allotted,  taken  possession  thereof 
and  otherwise  complied  with  the  law,  he  becomes  entitled 
to  his  patent  and  citizenship  attaches.    Id, 

Indiotment  and  Infbrmatioii.    See  Foboebt. 

Indorsements.    See  Nbgotiable  Instbumbnts,  1, 5. 

Indorsers.    See  Banes  and  Banking,  4. 

Inftooy. 

The  promise  of  an  in&nt  to  dismiss  an  action  after  a  settle- 
ment with  him  of  the  matters  in  controversy  may  be  relied 
upon  by  the  defendant,  the  infant  poegessiug  apparently 
good  judgment  and  discretion,  and  having  been  by  his 
father,  who  appeared  in  the  action  as  his  next  friend,  per- 
mitted to  transact  the  busineaa  out  of  which  the  action 
arose.    Cadwallader  v.  MeClay 360 

In&nts.    See  Pabbnt  and  Child. 

Inheritanoe.    See  Stattttbs,  1,  2. 

Injunotion.    See  Railhoad  Com panibs,  2,  3. 

Inquest.    See  Cobonbbs,  3. 

Insanity.    See  Constitutional  Law,  3.    Cbiminal  Law, 
6, 6.    Equity. 

1.  While  mere  imbecility  or  weakness  of  mind  in  a  grantor 
will  not,  in  the  absence  of  fraud,  avoid  his  deed,  insanity 
will  do  so  if  of  snch  a  character  as  to  induce  the  convey- 
ance.    Dewey  V,  Allgire. 6 

2.  The  record  of  proceedings  under  ch.  40,  Comp.  Stats., 
whereby  a  person  has  been  actjudged  insane  and  a  fit  sub- 
ject for  treatment  in  the  hospital  for  insane,  is  not  admis- 
sible for  the  purpose  of  proving  insanity  in  an  action 
brought  to  avoid  a  conveyance  made  by  such  person.     Id. 

Insolvenoy.    See  Pabties.     Ebokivebs.    Yoluntaby  As- 
signments. 

InstaUments.    See  Negotiable  iNSTBrMENTs,  3. 
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Instruotions.  See  Criminal  Law,  7.  Damages,  3,  4. 
DcsESS,  3.  Insubancb,  1.  Negligence,  5.  Re- 
plevin, 1.    Sales,  7,  8. 

1.  InstmctioiiB  most  be  applicable  to  the  iasaee  made  bj  the 
pleadings.  Fartnen  dt  Merchants  Bank  of  Ainiworih  e. 
Upham 417 

ft.  A  party  has  a  right  to  haye  his  ease  submitted  to  the  jury 
apon  the  issaes  in  his  fiiTor  as  presented  by  his  pleadings 
and  proo£     Hariwigv,  Gordon 667 

5.  An  instmciion  requested  by  a  party  need  not  be  given  if 
the  essential  principle  therein  stated  is  otherwise  fairly 
enunciated  to  the  Jury  by  the  court    Hodgman  v.  Thomas,  568 

4.  An  instruction  requested,  which  directed  a  verdict  for 
either  party  upon  an  issue  of  fact,  which  ignored  the  ma- 
terial question  of  fact  in  iasue,  was  properly  refused, 
CorMyou  v.  MeCaHhy^ 743 

fi.  A  party  asking  the  court  to  give  an  instruction  to  the  jury 
cannot  complain  because  this  request  is  complied  witii, 
even  though  such  instruction  incorrectly  states  an  issue  to 
be  tried.     Dawson  v,  Williams 1 

6.  The  statute  requires  all  instructions  to  a  jury  and  modifi- 
cations thereof  to  be  in  writing,  and  where  oral  instruc- 
tions are  given,  to  which  exceptions  for  that  cause  are 
taken,  it  is  ground  of  error.     Hartwig  v.  Gordon. 657 

7.  A  judgment  will  not  be  disturbed  because  of  an  instruc- 
tion submitting  to  the  jury  an  issue  not  within  the  plead- 
ings, where  the  only  effect  of  such  an  instruction  must 
have  been  in  favor  of  the  party  complaining.     FiUgerald 

p.  Meyer 50 

8.  The  trial  court  cannot  properly  be  requested  to  instruct 
the  Jury  what  comparative  importance  shall  by  the  juiy 
be  attached  to  instructions  given,  even  though  a  portion 
of  such  instructions  was  given  at  the  request  of  one  of  the 
parties  to  the  action.     Cortelyou  o.  MeCarihy 743 

9.  Where,  upon  a  trial,  it  appears  that  the  rights  of  the 
parties  depend  upon  a  contract  between  them  in  evidence, 
it  is  the  duty  of  the  court  to  construe  such  contract  ac- 
cording to  its  legal  effect,  and  the  reftual  to  give  an 
instruction  correctly  construing  such  contract  and  pertinent 

to  the  issues  is  erroneous.     Aultman  v.  MarHn 826 

10.  The  instructions  of  the  court  should  direct  the  attention 
of  the  jury  only  to  facts  in  support  of  which  evidence  has 
been  introduced  upon  the  trial.  When  an  instruction  is 
not  founded  upon  the  evidence,  and  is  calculated  to  mb- 
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lead  the  jniy  in  considering  the  facts  of  the  case,  the 
judgment  most  be  reversed.     KUpatrick  v.  B\chard9on,.»>,  781 

U.  A  defendant  pleaded  that  the  note  npon  which  suit  was 
brought  was  given  for  a  flock  of  sheep  which  were  war- 
ranted to  be  sound;  that  the  sheep  were  diseased,  by 
reason  of  which  the  warranty  was  broken,  and  the  con- 
sideration failed.  There  was  no  allegation  of  fraud.  At 
the  request  of  the  defendant  the  oonrt  gave  consecutively 
three  instructions,  each  of  which  contained  the  following 
language:  "That  a  failure  of  consideration,  breach  of 
warranty,  or  fraud  constitutes  a  valid  defense."  Hdd^ 
That  the  instructions  were  erroneous  and  prejudicial. 
Fdrmen  dk  MerehatUa  Bank  of  Ainawitrih  v.  Upham. 417 

I^uranoe.    See  Costs,  1.    Gabnish&ixnt,  2. 

1.  In  an  action  upon  an  insurance  policy  to  recover  damages 
•  caused  by  fire  to  insured  household  furniture  and  wearing 
apparel  in  actual  use,  it  was  not  error  to  instruct  the  jury 
that  of  the  property  destroyed  they  should,  if  poasible, 
find  the  fair  market  value,  otherwise  that  they  should  find 
the  fair  value  from  the  evidence,  and  that  such  value  was 
not  what  a  junk-shop  or  second-hand  dealer  would  give 
for  them  or  what  they  would  bring  under  extraordinary 
circumstances  or  at  a  forced  sale.   Sun  Fire  Office  v.  Ayent,  184 

S.  A  policy  of  insurance  provided  that  upon  the  failure  of 
the  insured  to  pay  the  premium  note  therein  described  in 
full  at  maturity,  such  policy  should  cease  to  be  in  force 
and  continue  null  and  void  while  said  note  remained  un- 
paid. Said  note  not  having  been  paid  at  maturity  the  in- 
surance company  accepted  as  a  credit  thereon  an  amount 
of  money  largely  in  excess  of  the  premium  earned,  and 
left  the  note  with  its  local  agent  for  collection.  Subse- 
quently, and  before  the  premium  so  paid  had  been  earned 
and  before  the  note  had  been  paid  in  full,  the  property  in- 
sured was  destroyed  by  fire.  J9e2d,  That  the  policy  was 
voidable  only  at  the  election  of  the  insurance  company, 
and  that  by  receiving  and  retaining  the  part  payment  after 
default  and  retaining  the  note  for  collection,  it  waived 
the  right  to  insist  upon  a  forfeiture  thereof.  Fhenix  In$, 
Co.  V.  Vungan.., ,  468 

Intoxioating  Liquors.    See  Liquob&    Mandamus,  2. 

Journal  Entries.    See  Review,  la 

Judgments.    See  Counties,  1.    Final  Obdeb.    Bes  Adju- 

DICATA.      REVIYOB. 

L  A  determination  of  priorities  under  section  946  of  ths 
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Code  ooosti totes  an  edjadication  which  cannot  be  eollat- 
erally  attacked.     Slate  v.  Duncan 631 

%  The  limitation  of  one  year  in  which  to  revive  an  action  on 
motion  does  not  apply  to  a  proceeding  to  revive  a  jadfp- 
ment.     Boydv.Furna» 387 

3.  Will  not  be  set  aside  on  aeoonnt  of  the  admission  of  im- 
material testimony  in  cases  tried  to  a  oonrt  where  testi* 
mony,  properly  admitted,  jnstifles  the  finding.  Deweg  o. 
Aflgire 6 

4.  Where  none  of  the  special  proceeding*  provided  by  the 
Ck>de  is  available  an  action  in  eqalty  will  lie  to  enjo  n 
against  the  euforecment  of  a  Judgment  taken  by  defaalt 
in  violation  of  a  promise  by  the  plaintiff  to  dismis^s  the 
action.     Cadwaftaderv.  MeClajf 360 

5.  A  judgment  or  decree  procured  by  fhmd  is  not  void  in  the 
sense  that  it  can  be  assailed  in  a  strictly  eol lateral  proceed- 
ing, bat  is  voidable  merely  at  the  election  of  the  party 
defrauded  thereby.    Smithaon  v.  Smitkson^ 536 

6.  A  judgment  will  be  net  aside  where  it  was  taken  after  a 
settlement  between  the  parties,  and  contrary  to  plaintiff's 
promise  to  dismiss  the  nction,  the  defendant  having  relied 
upon  the  promise  and  so  suffered  default.  CadvaUader  v. 
McClajf.^ 350 

7.  The  county  court,  acting  within  its  specinl  jurisdiction, 
has  power  to  vscate  judgments  and  final  ordera  during 
the  term  at  which  they  were  rendered.    State  v,  Duneam...  631 

8.  In  cises  within  the  jurisdiction  of  a  justice  of  the  peace  a 
county  judge  possesses  only  the  powers  of  a  Justice,  and 
can  only  vacate  judgments  and  final  orders  in  cases  where 
justice.4  are  expressly  authorised  so  to  do.     Id 6311 

9.  A  county  court  acting  within  its  special  jurisdiction  may 
vacate  its  judgments  or  final  orders  for  irregularity  in  ob- 
taining the  same  upon  proceedings  had  in  pursuance  of 
sections  60*2  to  610,  inclusive,  of  the  Code.     Id, 

10.  An  order  vacating  such  judgment  or  final  onler  is  not  void 
for  want  of  a  finding  that  the  applicant  had  a  valid  defense 
or  (tiuxe  of  action.  The  want  of  such  finding  renden  the 
proceedings  at  most  only  irregular  or  erroneous,  and  they 
are  not  on  that  account  open  to  collateral  attack.     Id, 

11.  A  court  of  equity  will  not  vacate  a  judgment  at  law  merely 
on  the  ground  that  the  officer's  return,  that  he  had  served 
the  summons  on  the  defendant  to  the  judgment  by  leaT- 
ing  a  copy  of  the  process  at  his  usual  place  of  residence^ 
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was  folae.  It  mast  also  be  averred  and  proved  that  the 
defendant  to  the  judgment  has  a  meritorious  defense  to  the 
same.     Janesv.  Howell 320 

Judicial  Aots.    See  Board  of  Pdblio  Lands  and  Build- 
ings.   Mandamus,  1.    Office  and  Officebs. 

Judicial  nrotioe.    See  Evidence,  1. 

Judicial  Sales.    See  Cobpobations,  1, 3. 

Jurisdiction.    See  Coubts.    Cbiminal  Law,  8.    Garnish- 
ment, 2, 4.    Review,  12.    Revivob,  1. 

Jury.    See  New  Tbial,  3.    Tbial,  1. 

1.  A  defendant  in  an  equity  suit  is  not  entitled,  as  a  matter 
of  right,  to  a  Jury  for  the  trial  of  a  counter-claim  for 
damages  which  he  has  voluntarily  pleaded  in  the  case. 
Morriasey  v,  Broomal, 766 

2.  Where  the  examination  of  a  juror  raises  a  doubt  as  to  his 
being  an  elector  of  the  county  where  the  action  is  brought, 
there  is  no  error  in  sustaining  a  challenge  for  cause. 
Omaha  i&  B,  V.  B,  Co.  v.  Cook 436 

3.  Where  a  fair  and  impartial  jury  is  secured,  error  cannot 
be  predicated  on  the  rejection  of  persons  who  may  have 
been  qualified.  Some  discretion  must  be  allowed  to  the 
trial  court  in  the  selection  of  jurors.     Id. 

4.  In  a  personal  damage  case  against  a  railway  a  juror  stated 
in  his  examination  on  his  voir  dire,  in  substance,  that  he 
had  nn  elevator  on  the  line  of  railway  and  was  engaged  in 
the  business  of  buying  and  shipping  grain  over  the  railroad; 
that  he  had  received  favors  from  the  railway  company  and 
desired  to  retain  its  favorable  consideration;  that  he  had 
no  personal  feeling  in  the  matter  and  could  render  a  fair 
and  impartial  verdict  Held,  That  a  challenge  for  cause 
was  properly  sustained.     Id 435 

Justices  of  the  Peace.    See  Attachment,  4.    Yenub. 

Iiaborers'  Liens.    See  Mechanics'  Liens. 

Laborers'  Wages.    See  Res  Adjudicata,  2. 

Laches.    See  Appeal,  8. 

Land  Contracts.    See  Mobtoages,  6. 

Landlord  and  Tenant. 

A  tenant  had  been  in  possession  of  a  tract  of  land  for  Reveral 
years  under  a  lease  from  the  owner.  He  claimed  posses- 
sion for  the  season  of  1889,  also,  and  planted  a  portion  of 
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the  land  in  com.  After  the  oorn  was  planted,  another 
daimed  to  be  the  leasee  for  the  same  period  and  entitled 
to  possession  of  the  same  land  under  a  written  lease  from 
the  owner,  and  brought  a  forcible  entry  and  detainer  snit, 
which  terminated  in  a  judgment  against  the  defendant^ 
the  former  tenant.  Pending  the  litigation  the  defendant 
had  caltivated  the  com.  After  it  was  ready  to  harvest  the 
plaintiff  took  possession  of  the  land  under  the  judgment, 
and  refused  to  surreuder  the  com  to  the  defendant.  EM^ 
That  the  defendant  in  the  former  suit  may  replevy  the 
com,  and  a  verdict  in  his  favor  in  a  replevin  suit  should 
be  upheld.     MeKean  v.  Smayer, 694 

Legialative    Appropriations.     See    Impeachment,   14. 
Statutes,  9. 
1.  The  original  vouchers  approved  by  the  commissioner  gen- 
eral are  to  be  presented  to  the  auditor  so  that  he  may  see 
that  the  claim  is  one  for  which  an  appropriation  has  been 
mada     State  v.  Moore^ 507 

3.  Under  the  provisions  of  sec.  9,  art  9,  of  the  constitution, 
all  claims  upon  the  state  treasury  are  to  be  examined  and 
adjusted  by  the  auditor  and  approved  by  the  secretary  of 
state  before  any  warrant  for  the  same  shall  be  drawn. 
This  applies  to  all  appropriations,  specific  as  well  as  gen- 
eral.    Id. 

3.  Under  house  roll  No.  207,  parsed  and  approved  April  8, 
1893,  making  appropriation  for  current  expenses  of  the 
state  government,  nothing  was  appropriated  for  the  pay- 
ment of  indebtedness  owing  by  the  state  for  **  arrest  and 
return  of  fugitives,  or  for  officers'  fees  and  mileage  for  con- 
veying prisoners  to  and  from  the  penitentiary,"  unless 
such  indebtedness  was  incurred  after  March  31, 1893.    Jd.,  22& 

Legislature.    See  Impeachment,  4. 

Iietters  of  Administration.    See  Evidekob,  4. 

Licenses.    See  Liquors.    Mandamus,  2. 

Liens.    See  Animals,  3.    Estoppel,  2.    Mechanics'  LiSNa 

MOBTOAOES,  5. 
A  contractor  paid  for  materials  purchased  by  a  subcontractor, 
annulled  his  contract  with  the  latter,  and  sued  him  upon 
his  bond  for  the  amount  thus  paid.  Under  the  facts  dis- 
cussed in  the  opinion,  held^  that  the  contractor  had  no  lien 
upon  the  unused  material  left  in  the  building  by  the  sub- 
contractor, and  wss  not  entitled  to  the  possession  of  the 
said  material.     WaUher  v.  Knutten 420 
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Limitation  of  Actions.    See  Diyobos,  5.    Mbchaniob' 

LiSNB,  10.    Statittb  of  Limitatiok& 
Uquors. 

1.  In  ooDsidering  whether  or  not  a  license  to  sell  liquor  shonld 
be  granted,  a  Tillage  board  acts  in  a  judicial  capacity,  and 
itB  refhsal  to  hear  competent  testimony  relevant  to  objec- 
tions made  in  remonstrance  against  the  granting  of  each 
license,  presents  a  sufficient  reason  for  the  reyersal  of  an 
order  granting  a  license.     ffoUembaek  v.  Drake. ■ 681 

2.  After  a  village  board  has  jurisdiction  of  the  subject-matter 
of  an  application  to  sell  liquors,  and  the  time  has  fully 
expired  for  filing  a  remonstrance,  and  one  has  been  filed, 
the  petitioners  and  remonstrators  may  consent  to  a  hearing 
at  as  early  a  time  as  they  choose,  and  in  such  case  cannot 

be  heard  to  allege  that  such  hearing  was  premature.    Id.,,  680 

3.  Due  notice  having  been  published  for  the  fhll  time  fixed 
by  the  statute,  precedent  to  the  hearing  of  an  application 
for  a  license  to  sell  liquors,  the  village  board,  before  which 
such  application  is  pending,  has  jurisdiction  of  the  sub- 
ject-matter, and  in  case  a  remonstrance  has  been  filed 
within  the  statutory  time,  should  fix  an  hour  of  some 
subsequent  day  for  hearing  the  application  and  remon- 
strance.    Id. 

4.  An  appeal  by  a  remonstrant  from  an  order  of  a  village 
board  under  the  provisions  of  sec.  4,  ch.  50,  Comp.  Stats., 
in  order  to  have  the  effect  of  a  stay  and  prevent  the  issuing 
of  a  license  to  the  applicant,  must  be  taken  immediately 
and  perfected  as  soon  as  a  transcript  can  with  reasona- 
ble diligence  be  procured  and  filed  in  the  district  court. 
State  V.  Village  of  Elwaod 478 

5.  The  remonstrant  immediately  gave  notice  of  an  appeal, 
knowing  that  the  district  court  for  the  county  would  con- 
vene pursuant  to  adjournment  on  the  18th  day  of  the  same 
month,  and  that  the  next  session  thereof  would  be  in  Sep- 
tember following.  A  transcript  was  demanded  for  the 
first  time  on  the  19th,  after  the  final  adjournment  of  the 
district  court,  and  filed  on  the  20th.  It  appears  that  a 
transcript  could  with  reasonable  diligence  have  been  pnn 
cured  and  filed  within  twenty-four  hours  from  the  time 
the  license  was  allowed.  Held^  That  the  appeal  was  not 
taken  in  time  to  have  the  effect  of  a  stay,  and  a  peremp- 
tory mandamue  shonld  not  be  allowed  to  compel  the  village 
board  to  revoke  and  cancel  a  license  issued  on  the  18th 
after  the  final  adjournment  of  the  district  court     Id. 

Loan  Agents.    See  Usury,  2. 
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Managers  of  Impeaohment.   See  Impbachmknt,  7. 

Mandamiu.    See  Liquobs,  6. 

1.  Will  not  lie  to  compel  offloen  ezerdelDg  jodidal  ftmctions 
to  make  a  particalar  deciti<Hi  or  to  set  aside  or  vacate  a 
dedtion  already  made.    State  v.  CkmrehiU 703 

9l  a  board  upon  which  is  imposed  the  duty  of  hearing  and 
determining  applications  for  licenses  to  sell  liqnors  will  be 
compelled  by  wtandamus  to  oonTene  and  revoke  a  license 
granted,  where  the  essential  proceedings  requisite  to  the 
granting  of  a  lawful  lioense  have  not  been  complied  with. 
State  V,  Johneon. 362 

8.  Where  an  application  for  a  mandamue  is  submitted  for  final 
determination  upon  the  petition  and  a  general  demnner 
thereto,  no  briefs  being  filed,  and  the  petition  appearing 
upon  original  examination  to  sufficiently  state  a  cause  of 
action,  a  peremptory  writ  may  be  awarded  as  prayed. 
State  e.  Sadiiek^ 580 

4.  Where  the  cost  of  a  county  bridge  exceeds  $100,  contracts 
for  the  erection  of  the  same  must  be  let  to  the  lowest  com- 
petent bidder  after  due  adTcrtisement,  steting  the  general 
character  of  the  work.  Mandamus  will  issue  to  a  county 
board  to  cancel  a  contract  executed  in  violation  of  these 
requirements.     State  v.  Cunningham 687 

Margins.    See  Gambling  Gontbacts. 

Married  Women.    See  MoBiaAUBs,  4. 

Master  and  Servant. 

Where  a  foreman,  having  charge  of  laborers,  directs  <mt 
of  them  to  perform  certain  work,  in  such  manner  and 
nnder  such  circumstances  as  to  subject  the  said  laborer 
to  great  danger  of  injury,  the  company  for  whom  the  said 
foreman  is  acting  cannot  shield  itself  from  liability  for 
damage  under  such  cireumstancss  caused  directly  to 
such  laborer  by  the  negligent  order  of  such  foreman, 
npon  the  ground  that  the  only  negligence  imputeble  to 
the  foreman  consisted  in  the  performance  of  an  act  of 
mere  manual  labor  in  setting  in  motion  the  agency  which 
caused  the  ii^ury,  and  that  thereby  the  foreman,  as  to 
such  act,  was  reduced  to  the  grade  of  a  co-servant  of  the 
injured  party.     Ciystal  Ice  Cb.  e.  Sherlock 19 

Material-Men.    See  Mbohaniob'  Libno. 

Maxims. 

**  Caveat  emptor ''  does  not  apply  where  there  is  no  opportu- 
nity to  inspect  a  commodity.  Omaha  CM,  Coke  dt  Lima 
Co,  ».  Fdy^ ^    74 


INDEX.  945 

Measure  of  Damages.   See  Damaobs.   Death  bt  Wbonch 
FUL  Act. 


i'  Liens.    Bee  Estoppel,  2.    Mbbosb.    Res  Ai>- 

JUDICATA,  1. 

1.  The  oath  required  by  aeo.  3,  cb.  54,  Gomp.  Stats. ,  may  be 
made  by  the  agent  of  the  clairoaot  of  a  lien,  whether  a 
person  or  corporation.  Henry  A  CoaUworth  Co,  v.  FUher' 
dick. 208 

2.  A  statement  for  a  mechanic's  lien  mnst  be  filed  with  the 
reuister  of  deeds  of  the  proper  county  within  the  time 
prescribed  by  statute,  or  the  right  to  a  lien  is  lost.  NoU  v. 
Kenneally.^ 879 

3.  Where  a  person  entitled  to  a  mechanic's  lien  expressly 
agrees  to,  and  does,  accept  a  note  of  a  third  person  in  ftill 
discharge  of  the  amount  due,  he  thereby  abandons  his 
lien.     Smith  V.  Parsons 677 

4.  A  party  taking  a  mortgage  on  real  estate  is  bound,  at  the 
time,  to  know  whether  material  has  been  furnished  or 
labor  performed  in  the  erection,  reparation,  or  removal  of 
improvements  on  the  premises  within  the  four  prior 
months.     Henry  dt  Ooatsworth  Oo,  e.  Fisherdich 907 

5.  The  lien  of  a  mechanic  attaches  at  the  commencement  of 
the  furnishing  of  material,  or  at  the  commencement  of  the 
performance  of  labor  by  him,  and  not  from  the  beginning 
of  the  construction  of  the  improvement  on  which  he  ]*■ 
bors  or  for  which  he  furnishes  material.    Id. 

6.  The  vendor  in  an  executory  contract  for  the  sale  of  land 
will  subject  his  rights  in  the  property  to  be  con^yed  to  a 
mechanic's  lien  by  directly,  though  in  coi^  unction  with 
the  vendee,  contracting  for  thoee  improyemeots  for  the  con- 
struction of  which  such  mechanic's  lien  is  sought  to  be 
enforced.     Pickens  v.  Plaitsmouth  Investment  Co 272 

7.  Under  the  Nebraska  statute  there  are  no  priorities  among 
liens  for  material  furnished  or  labor  performed;  but  this 
rule  of  equality  applies  only  to  thone  lienors  who  com- 
menced the  furnishing  of  material,  ur  commenced  the  per- 
formance of  labor  on  the  faith  of  the  same  estate.     Henry 

d  Coafsicorth  Co.  v.  Fisher  dick 208 

8.  The  failure  of  an  account  filed  to  secure  a  mechanic's  lien 
to  state  the  dates  the  various  items  of  materials  were  fur- 
nished will  not  vitiate  the  lien  if  it  appears  from  the  ac- 
count and  affidavit  thereto  attached  that  such  materials 
were  furnished  within  the  requisite  time  to  entitle  the 
claimant  to  a  lien  therefor.     NoUv.  Kenneally 879 

63 
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9.  A  person  oommenciog  to  fVirnista  material  for,  or  com* 
mencing  to  labor  on,  an  improyement  on  real  estate  iiiiut 
at  the  time  take  notice  of  the  interest  and  title  in  the 
premises  of  the  person  with  whom  he  contracted,  as  shown 
by  the  pablic  records,  as  his  lien  for  labor  or  material, 
aside  from  the  improTement  itself,  attaches  only  to  such 
interest     Henrp  d  Caatmortk  Co.  o.  Fitherdick 207 

10.  When  more  than  fonr  months  intervene  between  items  of 
an  aooonnt  for  material  fnmished,  a  mechanic's  lien  will 
not  attach  for  the  items  preceding  fhe  hiatus,  noless  it  is 
made  to  appear  bj  competent  evidence  that  all  the  items 
were  fhrnisbed  pursuant  to  one  contract;  and  the  sffidavlt 
attached  to  the  '*  aooonnt  of  the  items  "  is  not  competent 
evidence  to  prove  that  &ot.    Id 20S 

11.  An  account  for  a  mechanic's  lien,  after  giving  the  items  of 
materials  for  which  a  lien  is  claimed,  states  that  ^the 
above  items  were  sold  for  $677.65,  and  delivered  between 
July  10,  1888,  and  October  18,  1888,"  and  the  affidavit 
attached  to  the  account  alleges  that  said  materials  were 
furnished  at  the  time  mentioned  in  the  account.     Hdd, 

to  sufficiently  designate  the  time.     NoU  v.  KenneaUy 880 

12.  The  transfer  by  a  material-man  to  another  party  of  his  ac- 
count for  material  furnished  for  the  construction  of  a 
building,  before  the  filing  of  his  claim  for  a  lien,  destroys 
the  right  to  a  lien,  and  confers  no  authority  upon  the  as- 
signee to  file  and  enforce  a  mechanic's  lien  for  such  ma- 
terials. The  assignee,  after  such  assignment,  cannot  per- 
fect the  lien  by  complying  with  the  requirements  of  the 
statute.     Id, 879* 

13.  A  vendor  of  an  elevator  furnished  for  and  put  up  in  a 
hotel  in  process  of  erection  by  contract  vrith  the  owner 
retained  in  himself  the  title  until  the  fixture  should  he 
paid  for,  and  reserved  the  right  to  retake  possession  thereof 
if  default  should  be  made  in  the  payment  for  the  same. 
HM^  Not  a  waiver  of  the  vendor's  right  to  a  material- 
man's lien  on  the  hotel  and  the  land  occupied  by  it  Htwry 

<fr  Conitworik  Co,  v.  Fisherdick..,  209^ 

14.  The  acceptance  by  a  mechanic  or  material-man  of  the 
note  of  the  debtor,  or  of  a  third  person,  for  the  amount  of 
the  debt  maturing  within  the  time  fixed  by  statute  for 
the  enforcement  of  a  niechnnic'a  lipu,  is  not  alone  sufficient 
to  raise  any  presumption  of  the  extingnishment  of  the  • 
original  debt,  or  of  the  abandonment  or  relinquishment  of 
the  statutory  right  to  a  lien,  but  an  agreement  must  be 
shown  that  it  should  have  that  effect     Swiith  v.  Parootu,..  677 
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16.  The  oath  attached  to  an  **  aoconnt  of  the  items  ''  for  ma- 
terial fomiahed,  and  for  which  a  lien  was  claimed,  was  as 
follows: '*J.  A.  B.,  being  first  duly  sworn,"  *  *  *  Signed, 
** Capital  City  Planing  Mills,  per  J.  A.  B.,Qe&j.''  The 
aoconnt  of  the  items  was  headed,  **  M.  I.  B.,  To  Capital 
City  Planing  Mills,  Dr."  Held^  To  show  that  the  lien  was 
claimed  by  the  Capital  City  Planing  Mills  and  not  by  J. 
A.  B.,  and  a  substantial  compliance  with  the  statute. 
Henry  «t  Coataworth  Co.v,  FUherdick^ 206 

16.  The  lien  of  a  mortgage  on  real  estate,  taken  while  a  build- 
ing is  in  process  of  erection  thereon,  is  subject  to  the 
claims  of  material-men  and  laborers  for  material  already 
and  thereafter  furnished,  and  for  labor  already  and  there- 
after performed  in  the  erection  of  such  building,  when  the 
commencement  of  such  furnishing  of  material,  or  the 
commencement  of  the  performance  of  such  labor  was 
prior  to  the  record  of  said  mortgage.    Id, 

Memorandum.    See  Statute  of  Fbauds,  3. 

Meatal  Siifibring.    See  Damagbs,  1. 

Merger. 

The  assignee  of  a  mechanic's  lien  is  subrogated  to  all  the 
rights  of  his  assignor;  and  the  taking  of  a  mortgage  by 
the  assignee  on  the  property  affected  by  the  lien,  the  con- 
sideration of  which  mortgage  was  used  in  the  purchiise  of 
the  lien,  wMl  not  merge  the  latter  in  the  mortgage,  unless 
it  appears  that  such  was  the  intention  of  the  parties  and 
justice  requires  it.  That  intention  may  be  estnblished 
not  only  Irom  the,  acts  and  declarations  of  the  assignee^ 
but  from  a  view  of  the  situation  as  affecting  his  interests. 
Henry  A  CoaUuiorth  Co,  v.  Fisherdick, 209 

Messages.    See  Tklsobaph  Companiks. 

Metropolitan  Cities. 

1.  A  city  of  the  metropolitan  dass  has  power,  in  order  to 
proYide  funds  for  the  payment  of  damages  awarded  the 
owners  of  property  appropriated  for  extending  a  street, 
to  levy  a  special  assessment  upon  all  the  property  specially 
benefited  abutting  on  or  adjacent  to  the  street  so  ex- 
tended, and  is  not  confined  for  the  purpose  of  such  assess- 
ment to  the  property  abutting  upon  or  adjacent  to  that 
portion  of  the  street  which  constitutes  the  extension. 
MeCmrmiekv.  CUy  of  OmaJui 829 

%,  The  mayor  and  council  of  a  city  of  the  metropolitan  class 
have  jurisdiction  to  create  paving  districts  without  a 
petition  of  the  property  owners  being  presented  to  the 
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oily  coancil,  except  where  the  entire  improvement  it  to 
be  done  at  the  cost  of  the  lot  owners,  in  which  eaae  thej 
haye  no  power  to  act  nnleae  petitioned  to  do  ao  by  the 
owners  of  the  mid<»^^7  of  the  feet  frontage  of  the  lota  in 
each  proposed  diatrict     State  v.  Birkhauser^ 531 

S.  To  confer  jnrisdiction  npon  the  mayor  and  counsel  of  aach 
a  city  to  pass  an  ordinance  ordering  the  paving  of  streets 
in  a  paying  districti  a  petition  praying  for  snch  improve- 
ment, signed  by  the  owners  representing  a  majority  of  the 
front  feet  of  the  lots  abutting  upon  the  portion  of  the 
street  to  be  improved,  must  be  first  submitted  to  the  city 
council.    Id. 

4.  The  kind  of  material  to  be  used  in  the  paving,  repaying, 
or  macadamizing  of  streets  shall  be  such  as  the  majority 
of  the  property  owners  in  the  paviog  district  shall  deter- 
mine; and  in  case  such  owners  fail  to  designate  the  material 
they  desire  to  use  in  such  improvem^nt  within  thirty  days, 
the  mayor  and  council  have  authority  to  make  the  selec- 
tion.    Id : 52S 

5.  Bids  for  paving  may  be  advertised  for  and  received  either 
before  or  after  the  selection  of  material  is  made,  and  if 
made  before  such  selection  it  is  not  necessary  that  the  board 
of  public  works  should  readvertise  for  and  receive  bids 
after  such  designation,  although  they  may  do  so.     Id. 

6.  By  section  104  of  the  act  iucorporating  metropolitan 
cities,  it  is  made  the  duty  of  the  board  of  public  works  to 
make  contracts  on  behalf  of  the  city  for  the  performance 
of  such  works,  and  the  erection  of  such  improvements  as 
shall  be  ordered  by  the  mayor  and*  city  council,  but  sub- 
ject to  their  approval.     Id. 

Minutes  of  Trial  Judge.    See  Revibw,  18. 

Misoonduct  of  Jury.    See  New  Trial,  3. 

Misdemeanors  in  Ofi9.oe.    See  Impeachment. 

Mortgages.  See  Contracts,  7.  Mechanics*  Liens,  4 
Merger.  Partnership,  I.  Pledges,  2.  Statutx 
OF  Frauds,  3.    Vendor  and  Vendee,  3. 

1.  The  provision  of  the  Code,  that  the  plaintiff  shall  state  in 
his  petition  whether  any  proceedings  have  been  had  at  law 
ibr  the  recovery  of  the  debt,  or  any  part  thereof,  applies 
alone  to  formal  mortgages,  and  not  to  mortgages  or  licus 
arising  out  of  the  equities  between  the  parties.  DivUek  v. 
Grand  Island  Banking  Co 394 

2.  A  contract  in  an  installment  note  giving  the  holder  author- 
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ity  to  declare  the  whole  note  dae  upon  defanlt  in  any  pay- 
ment will,  in  the  aheence  of  a  showing  of  fraud  or  want 
of  Qonnideration,  be  enforced  in  an  action  to  foredooe  a 
mortgage  given  to  secure  the  payment  of  such  a  note. 
Morling  V.  Brim9<m 606 

lb  Where  a  conveyance  of  property  is  shown  by  the  contem- 
poraneous written  contract  of  the  parties  thereto,  to  have 
been  intended  solely  as  security  for  the  payment  of  money, 
or  as  indemnity  against  liability,  such  conveyance  as  b^ 
tween  said  parties  must  be  treated  as,  and  in  fact  is,  a 
mere  mortgage.    NeUon  v.Atkin9on 677 

4  Where  certain  mortgages  given  by  a  married  woman  to 
secure  firm  debts  of  the  firm  of  which  her  husband  was  a 
member  were  introduced  in  evidence,  a  recital  in  the 
mortgages  of  the  amount  of  consideration  ibr  which  each 
was  given,  '^  in  hand  paid,"  is  not  overcome  by  proof  that 
the  mortgaged  property  was  her  separate  estate  and  that 
the  debt  was  that  of  a  firm  of  which  her  husband  was  a 
partner.    Schuster  v,  Sherman 84S 

6.  In  1881  a  person  purchased  from  a  railroad  company  a 
certain  tract  of  land  on  credit.  The  land  was  sold  to  va- 
rious persons  prior  to  1887.  In  that  year  the  owner  of  the 
contracts  mortgaged  the  same  and  conveyed  the  land  to  a 
bank  and  soon  afterwards  assigned  the  contracts  to  the 
bank.  The  mortgagee  began  an  action  to  foreclose  tha 
mortgage,  and  made  the  bank  a  party.  After  the  answer 
of  the  bank  was  filed,  the  bank,  at  the  requeet  of  the 
mortgagee,  paid  a  sum  of  money  to  the  railroad  company 
then  due  on  the  contracts.  No  daim  was  made  for  this  in 
the  foreclosure  proceeding.  In  an  action  by  the  mortga- 
gee's devisee  to  have  the  bank  deliver  up  the  contracts 
and  quiet  the  plaintiff 's  title  in  the  land,  held,  that  thebank 
was  entitled  to  the  sum  paid  by  it  to  the  railroad  company, 
and  interest  thereon,  and  a  decree  of  foreclosure  to  that 
effect  was  right.     Dimick  v.  Qrand  Island  Banking  Co 894 

Motions  for  New  Trial.    See  Review,  20,  28. 

Motions  for  Behearing.    See  Supreme  Coubt,  1. 

Munioipal  Corporations.    See  Liquobs.    Metropolitak 

Cities.  Railboad  Companies,  1.  Villages.  Wateb 

Companies. 

Hie  mayor  and  council  of  a  city  of  the  second  class  have 

authority  to  prohibit  by  ordinance  persons  from  being 

inmates  of  houses  of  prostitution,  and  to  punish  them  for 

the  violation  of  such  ordinance.     Perrp  v.  SUUe. S23 
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Kurder.    See  Homicide. 

Hational  Banks.    Bee  Ck)VBn,9. 

VatiiraliBation.    See  Indians. 

Vegligenoe.    See  Banks  and  Banking,  4.    iHPSACHKKirT. 

Mabtsb  and  Skbyant.     Bailboad  Companies,  4. 

Telegraph  Ck>MPANiB9. 

1«  In  e  pereoDftl  dmmage  case  against  a  ndlroad  company  the 

eWdenoe,  diacaseed  in  opinion,  held  to  be  oonflicting  and 

that  it  was  properly  submitted  to  the  jnry.     Omaha  <ft  B. 

F.  M.  Ca.  V,  Cook^ 438 

SL  To  sustain  a  yerdict  for  damages  on  acooant  of  an  injary 
suffered  by  reason  of  alleged  negligence  of  the  defendants, 
there  must  be  evidence  that  such  injury  resulted  from  the 
negligence  charged.  Such  causation  cannot  be  left  to  the 
mere  coi^  ec  ture  of  the  j  ury.    Kilpatrick  v,  Bichardsan 731 

8.  Issues  as  to  the  existence  of  negligence  and  contributory 
negligence,  and  as  to  the  proximate  cause  of  an  iigury, 
are  for  the  Jnry  to  determine,  when  the  eyidenoe  as  to  the 
&cts  is  conflicting,  and  where  different  minds  might  rea- 
sonably draw  different  inferences  as  to  these  questions  from 
the  facts  established.  American  Water'  Work$  Co,  v.  Dough' 
eriy 373 

4.  When  one  is  placed  by  the  negligence  of  another  in  a  sit- 
uation of  peril,  his  attempt  to  escape  danger,  even  by  doing 
an  act  which  is  also  danj^erous  and  from  which  ixgury  re- 
sults, is  not  contributory  negligence  such  as  will  preyent 
|iim  from  recovering  for  an  injury,  if  the  attempt  was  one 
such  OS  a  person  acting  with  ordinary  prudence  might, 
under  the  circumstances,  make.  Lincoln  Bapid  TrantU  Gb. 
«.  NichoU 832 

&i  The  existence  of  negligenoe  should  be  proved  and  passed 
upon  by  the  j  ury  as  any  other  fact.  It  is  improper  to  state 
to  the  jury  a  circumstance  or  group  of  circumstances  as  to 
which  there  has  been  evidence  on  the  trial,  and  instruct 
that  such  fact  or  group  of  iiscts  amounts  to  neglissencejper 
sf.  At  most,  the  jury  should  be  duly  instructed  that  such 
circumstances,  if  established  by  a  preponderance  of  the  evi- 
dence, are  properly  to  be  considered  in  determining  the 
existence  of  negligence.     Miwmri  P.  B,  Co,  v.  Baier S36 

Negotiable  Instruments.     See  Banks  and  Banking,  4 
Instructions,  11.  Set-Off  and  Counteb-Claim.  1-3. 
L  A  person,  other  than  a  payee,  who  signs  his  name  in  blank 
upon  the  back  of  a  promissory  note  at  the  time  of  its  exe- 
cution, and  before  its  delivery  to  the  payee,  is,  as  to  a 
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sabseqnent  bona  fide  holder  for  Talae,  liable  tbereon  as  a 
Joint  maker.  Salisbury  v.  First  Nat.  Bank  of  Cambridge  CitPf  87d 

2.  In  a  suit  by  an  indorsee  against  the  indorser  of  an  ordinary 
check,  where  the  defense  is  that  the  check  was  not  pre- 
sented for  payment  within  a  reasonable  time,  inqniry  as  to 
whether  the  indorser  was  damaged  by  reason  of  the  failnre 
to  present  the  check  for  payment  is  immaterial.  First  Nat 
Bank  of  Wymorev.  Miller 601 

3.  A  provision  in  an  installment  note  permitting  the  holder 
to  declare  the  whole  debt  dne  apon  default  in  payment  of 
any  installment  is  valid.  After  default,  the  holder  of  sach 
a  note  is  nnder  no  legal  obligation  to  notify  the  maker 
that  by  reason  thereof  he  has  elected  to  declare  the  whole 
note  dne.     Morling  v.  Bronson^ 608 

4.  Where  persons  other  than  the  payee  had  sij^ed  theii 
names  on  the  back  of  a  promissory  note  at  time  of  its  ez- 
ecntion,  and  were,  after  its  maturity,  sued  by  a  bona  fide 
purchaser  of  the  note  as  joint  makers,  it  was  held  that 
parol  evidence  conld  not  be  admitted  to  limit  the  charac- 
ter of  their  liability  or  show  it  to  be  different  from  what 
the  law  presumed  it  to  be.  8<ilisbury  v.  First  NaL  Bank  of 
Cambridge  City 878 

5.  Where  a  bank  has  an  arrangement  with  a  corporation 
whereby  the  bank  agrees  to  discount  notes  held  by  the 
corporation,  and  in  pursuance  of  such  agreement  such 
notes  haye  customarily  been  brought  to  the  bank  and  been 
negotiated  by  the  secretary  of  the  corporation,  such  facts 
are  sufficient  evidence  of  the  authority  of  the  secretary  to 
transfer  a  particular  note  and  of  the  genuineness  of  the 
indorsement  upon  such  note,  the  proceeds  of  the  note  hav- 
ing been  placed  by  the  bank  to  the  corporation's  credit 
and  paid  out  on  the  corporation's  checks.  Commercial  Nat 
Bank  of  8t  Paul  v.  BriU 026 

Wew  Trial.    See  Review,  6, 28. 

1.  The  supreme  court  has  no  original  jurisdiction  or  author- 
ity to  vacate  a  judgment  and  grant  a  new  trial  in  a  cause 
tried  and  determined  in  a  district  court.  The  j  urisdiction 
of  the  supreme  court  to  grant  a  new  trial  in  such  case  is 
appellate  only.     Vincent  v.  State^ 672 

3.  The  ruling  of  the  trial  court  upon  a  motion  for  a  new  trial, 
predicated  upon  the  inability  of  the  defeated  party  to  at- 
tend the  trial  with  his  witnesses  because  of  the  impassable 
oondition  of  the  public  highways,  will  not  be  disturbed 
when  a  counter  showing  has  been  made  which  raises  seri- 
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ova  doabte  m  to  the  exiitenoe  of  the  6tct8  upon  which  the 
defeated  party  relies  to  excuse  his  noa-attendanoe  at  the 
trial.   Wheeler  v.  OUon 

8L  In  sapport  of  a  motion  for  a  new  trial  an  attorney  made 
an  affidavit  wherein  he  stated  that  he  saw  one  of  the  jnroia 
go  into  a  certain  saloon  jost  after  oonrt  had  adjourned  te 
dinner;  that  he  immediately  went  into  the  saloon  and 
passed  tbroagh  it  and  heard  the  order  given,  and  that 
on  affiaot's  retnm  through  the  saloon  he  obserTod  an  emptj 
glass  on  the  counter.  Held,  Insufficient  eyidenoe  to  jus- 
tify an  order  setting  aside  the  verdict  on  the  ground  tiiat 
one  of  the  jurors  drank  whiskey  during  a  recess  of  the 
court.     Corteli/auv.  MeOarthy, ••  74A 

Nominations.    See  Elections,  6. 

Non  Compos  Mentis.    See  Insanitt. 

Non-Expert  Witnesses.    Sbb  Ceiminal  Law,  i^  tt. 

Non-Besidents.    See  Advbbsb  PoesBssioir,  3L 

Notes.    See  Negotiable  Instbumentb. 

Notioe.    See  Negotiable  Inst&umekts,  3.    Tendos  Ajn> 
Vendee,  1. 

Objections.    See  Eleotions,  6,  7.    Trial,  a 

Offloe  and  Officers.    See  Boabd  op  Public  Lavds  ahd 
Buildings.    Cobonebs.    Impeachment. 

An  officer  is  not  liable  for  a  judicial  act,  except  where  he  aoto 
willfully,  maliciouslj,  or  corruptly.  This  ia  a  rule  of 
great  antiquity,  and  rests  upon  the  soundest  public  poliej, 
and  in  its  application  is  not  limited  to  judges,  but  extends 
to  all  officers  and  boards  charged  with  the  decision  of 
questions  ^MOAt-judicial  in  character.    BtaUv,  na$Ung$„^    97 

Officers.    See  Mandamus,  1.    Tbusts. 

Onus  Probandi.    See  Ck>BPOBATioNS,  3.    Dubbbs^  L    B» 
VIEW,  27. 

Options.    See  Gambling  Contbacts. 

Oral  Agreements,    See  Evidence,  9. 

Oral  Instructions.    See  Instbuctions,  6L 

Order.    See  Final  Obdeb. 

Ordinances.    See  Metbopolitan  Cities. 

Ouster.    See  Quo  Wabbanto. 
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Oyemiled  Cases.    See  Table,  ante,  p.  xxix. 

Paramount  Title.    Seb  Forcible  Entbt  akd  Detainee. 

Parent  and  Child. 

When  the  infant  danghtert  of  the  relator,  their  father,  are  In 
the  cnstody  of  the  step-mother  of  the  deceased  mother  of 
snch  infants,  which  step- mother  and  her  hasband  have 
demonstrated  that  they  are  able,  willing,  and  intend  to, 
and  have  so  far  provided  for  the  said  infants  in  all  respects 
as  they  should  for  their  own  grandchildren,  and  it  clearly 
appears  that  it  is  for  the  best  interest  of  said  infonts  that 
they  remain  where  they  now  are,  snch  infiints  will  not 
be  delivered  to  the  custody  of  their  father,  who  has  no 
place,  means,  or  assistance  snitably  to  provide  for  them. 
8iate  V.  Sehroeder^ -  071 

Parol  Contracts.    See  Statute  of  Fbauds,  3,  & 

Parties.    See  Review,  28.    Reyivob,  3. 

1.  DerafUieuv,  JandL 539 

S.  It  is  not  necessary  in  prooeedingi  to  obtain  possession  of 
the  assets  of  an  insolvent  bank  wrongfully  withheld  by 
one  of  its  former  officers,  to  join  as  parties  to  the  proceed- 
ing other  individuals  for  whose  benefit  the  misappropria- 
tion took  place.    State  «.  0(tmmereial  dt  Samnga  Bank. 174 

Partnership. 

1.  Where  there  is  no  sufficient  reason  for  making  a  sale  of 
the  whole  of  the  partnership  property,  one  partner,  with- 
out consultation  with  or  consent  of  his  copartner,  cannot 
sell  the  firm  property.  If,  however,  the  firm  is  insolvent^ 
one  partner  in  the  firm  name  may  in  a  proper  case  give 
security  on  a  stock  of  goods  to  secure  a  botia  fide  debt  of 
the  firm.     Hortonv.  Blotdom 806 

2.  Where  the  legal  representative  of  a  deceased  member  of 
a  partnership  firm,  as  snch,  without  words  of  limitation. 
Joins  in  the  sale  of  all  the  stock  and  fixtures  of  such  firm 
to  the  surviving  members  thereof,  such  legal  representa- 
tive cannot  maintain  an  action  against  such  survivors  for 
the  good-will  of  said  firm  or  for  any  portion  thereofl 
Lobeck  V.  Lee 168 

3.  Upon  the  dissolution  of  a  partnership  firm  by  the  death 
of  one  of  its  members,  the  surviving  partners  may  carry 
on  the  same  line  of  business  at  the  same  place  as  was 
transacted  the  firm  business,  without  liability  to  account 
to  the  legal  representative  of  the  deceased  partner  for  the 
good-will  of  said  firm,  in  the  absence  of  their  own  agree- 
ment to  the  contrary.     Id. 
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Passengers.    See  Bailboad  Ck>MPAKn8,4 

Pfttents.    Bee  Ihdians. 

Paving.    See  Mbtbopolitah  Citivb. 

Perishable  Gk>ods.    See  Fraudulent  Oovvktakcbb,  7. 

Personal  Injuries.    See  Master  and  Servant.    Neou- 
OENOS.    Railroad  Companies,  4. 

Pleading.    See  Aooord  and  Satisfaction.     Ditorgb,  & 
ELBonoNB,  4.    Evidence,  1, 9.    False  Representa- 
tions.   Judgments,  11.     MoRTaAocs,  1.    Review, 
dS.    Statute  of  Frauds,  1. 
1.  Where  a  pleading  is  safficient  in  rabstaDoe,  but  wanting  in 
Ibrm  or  completeneeB,  the  remedy  ia  by  motion,  and  not  by 
demarrer.    Forhe$  v.  PeUg 899 

S.  After  the  iasnee  hare  been  Ailly  made  np  it  rests  within 
the  judicial  diecretion  of  the  trial  judge  either  to  permit 
amendments  of  the  pleadings  in  furtherance  of  j  ostice,  and 
on  such  terms  as  may  be  proper,  or  absolutely  to  refhae  the 
right  of  amendment.  Commereial  IfaL  Bank  cf  Omaha  e. 
Gibum. 760 

Pledges.    See  MoRTaAOBs,  & 

1.  An  action  to  foreclose  a  lien  of  certain  warehouse  receipts, 
on  grain  in  storage,  pledged  to  secure  the  payment  of  a 
promissory  note,  is  a  suit  in  equity.    Morriueff  e.  Broomal^  706 

%  The  owner  of  a  note  secured  by  mortgage  pledged  it  to 
a  bank  to  secure  an  indebtedness.  A  senior  mortgagee 
brought  a  foreclosure  suit  in  which  the  pledgor  appeared 
by  his  own  attorney  and  filed  a  cross-bill.  A  decree  fore- 
closing both  mortgages  was  rendered  and  the  land  was 
sold  to  a  stranger.  Thereafter  the  bank  bought  the  land 
fh>m  the  purchaser,  the  pledgor's  attorney  in  the  fore- 
closure case  negotiating  the  purchase  and  receiying  a 
bonus.  Later  the  bank  sold  at  a  profit  Heidi  That  the 
pledgor  could  not  recover  from  the  bank  the  amount  of 
the  note  out  of  such  profits.  Bahen  o.  First  Nat.  Bank  of 
Aurora 364 

3.  Plaintiff,  his  brothers,  and  the  defendant  contributed  to  a 
ftind  which  they  entrusted  to  an  agent  for  investment  in 
school  land  leases.  The  contributions  wars  in  form  of 
notes  on  which  the  agent  realized  by  discounting  on  the 
indorsement  of  himself  and  the  defendant  The  agent 
abeconded,  and  defendant,  as  indorser,  paid  the  notes, 
whereupon  plaintiff  assigned  to  defendant,  as  security  fbr 
the  note  so  paid,  certain  company  stock.    Subsequently 
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plaintiff  sued  to  cancel  the  note  and  assignment  of  the 
stock,  alleging  frand  in  obtaining  theui,  and  the  nse  of 
unfair  means  by  defendant  to  snpplant  plaintiff  in  the 
company.  The  proofs  failing  to  fhow  fraud  or  bad  fnith 
on  part  of  defendant,  it  was  hddf  plaintiff's  only  remedy 
was  to  redeem  the  company  stock  by  payment  of  the  snm 
for  which  it  was  pledged,  /tnd,  on  refusing  to  redeem,  the 
defendant's  right  to  the  stock  should  be  confirmed.  Bath- 
man  v,  Peycke 884 

PoBsession  by  Agent.    See  Advbbsb  Possession,  3. 

Praotioe.    See  appeal,  6.    Costs,  1.    Mandamus,  3.    Rs- 
viEW,  28. 

Preferred  Creditors.    See  Fraudulent  Ck>NVETANCES,  % 

VOLUNTABY  ASSIONMENTa 

Prejudice.    See  Venue. 

Premium  Notes.    See  Insurance,  2. 

Presentment.    Seo  Banks  and  Banking,  4. 

Presumption   of  Negligence.     See   Railroad   Ck>MPA- 

NIES,  4. 

Principal  and  Agent.    See  Instructions,  9.    Railroad 
Companies,  3. 

1.  Hartwig  V.  Qwdon,: 657 

2.  The  owner  of  certain  real  estate  executed  a  power  of  at- 
torney to  one  who  was  thereby  authorized  to  sell  land  for 
either  cash  or  partly  on  credit  for  a  certain  price.  The 
agent  being  unable  to  sell  at  that  price  afterwards  sold 
the  land,  subject  to  the  approval  of  his  principal,  for  a 
smaller  amount  than  the  snm  named  in  the'power  of  at- 
torney. The  principal  wrote  to  the  agent,  inter  alia,  that 
the  offer  was  a  good  one  if  none  better  conld  be  had;  that 
he  would  execute  a  deed,  and  authorized  the  purchaser  to 
take  possession.  Htildt  That  the  principal  had  ratified  and 
confirmed  the  sale.     Frine  v.  Syvenon 800 

Principal  and  Surety. 

1.  The  extension  of  time  of  payment  of  a  note  to  the  prin- 
cipal, by  the  payee,  upon  sufficient  consideration,  without 
the  knowledge  of  the  surety,  releases  the  surety;  and  eri- 
denoe  clearly  directed  to  proof  of  such  facts  properly 
pleaded  is  competent.     Lee  v.  Brugmann 332 

8.  Where  sureties  on  an  indemnifying  bond  signed  on  an 
agreement  that  the  bond  should  be  invalid  uuless  also 
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signed  by  other  penons  designated,  and  the  bond  was  de- 
liTered  to  the  obligee  without  obtaining  sneh  additional 
sareties,  and  without  the  knowledge  of  the  snreties  who 
had  signed  on  sacfa  agreement,  it  was  held  that  the  dellT- 
ery  was  ananthorised  and  the  sareties  not  liable  on  the 
bond;  and  held  Jurther,  that  the  sareties  by  afterwards 
taking  secarity  to  protect  themseWes,  being  then  ignorant 
of  the  Ikct  that  the  other  sareties  had  not  signed,  did  not 
ratify  the  delivery  of  the  bond.  Henrff  dt  OoaUworth  Gb.  «. 
Fieherdiek 

Priorities.    See  Attaohmbnt,  4.    Estoppel,  2.    Meohak- 

ICS'   LiBKS. 

Private  Oitisens. 

Are  not  amenable  to  impeachment    State  v.  BUL 

Privity  of  Contract.    See  ▲cTioir&    Watbb  Companus. 

Proceedings  in  Error.    See  Bbvikw. 

Process.    See  Summons. 

Promissory  Notes.    See    Plbdobs,  3.     Pbihtcipal  abtd 
Surety,  1.    Set-Off  and  Counteb-Claim,  1-3. 

Public  Highways.    See  Highways. 

Public  Improvements.   See  Estoppel,  1.    Mstbopolitah 
Cities. 

Public  Policy.    See  Oontbacts,  L 

Quieting  Title. 

When  both  parties  to  a  salt  by  their  pleadings  claim  title  to 
the  same  tract  of  land,  and  each  asks  to  have  his  title 
quieted,  it  is  too  late,  after  decree,  for  the  losing  party  to 
urge  for  the  first  time  that  the  proper  remedy  was  by  an 
action  of  ejectment     Baumann  v.  Franee^ 811 

Quo  Warranto. 

Is  the  proper  remedy  to  oust  persons  who  are  exercising  the 
powers  of  corporate  offices  when  the  corporation  has  no 
legal  existence.     State  v.  Uridil 371 

Railroad  Companies.    See  Ejectment,  1. 

1.  A  proposition  to  vote  bonds  in  aid  of  the  oonstmction  of  a 
railroad,  when  accepted,  is  in  the  natnre  of  a  contract,  and 
if  the  electors,  through  false  or  fraudulent  representations 
of  the  officers  of  the  donee,  have  been  induced  to  vote  such 
aid,  a  court  of  equity  in  a  proper  case  will  relieve  as  against 
such  bonds.     Nashv.  Baker,^ 714 

2.  Fifty  freeholders  of  Midland  township,  in  Gage  oonnty. 
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petitioned  the  board  of  sapervisors  to  call  an  election  in 
said  township  and  submit  to  the  electors  thereof  a  propo- 
sition to  vote  bonds  to  aid  a  certain  railroad  company  to 
oonstmet  its  railroad  into  and  through  said  county.  The 
supervisors  called  an  election  and  submitted  to  the  electors 
of  said  township  the  proposition  to  vote  bonds  to  aid  said 
railroad  company  in  the  construction  of  its  road  into  and 
through  said  township.  HM,  As  no  part  of  the  railroad 
was  built  in  the  township,  the  railroad  company  was  not 
entitled  to  the  bonds  TOted.  Township  of  Midland  v. 
County  Board  of  Qago  County 682 

8.  The  electors  of  a  township,  by  a  vote,  authorized  the  county 
supervisors  to  issue  and  deliver  the  bonds  of  the  township 
to  a  railroad  company  designated,  upon  the  construction 
by  it  of  a  certain  railroad.  The  railroad  company  named 
as  donee  failed  to  build  the  road,  sold  out  its  property  and 
ft-auchises,  and  its  vendee  built  the  Improvement  and 
claimed  the  bonds.  Htld^  That  the  electors  of  the  town- 
ship  are  entitled  to  stand  upon  the  very  letter  of  their 
promise;  that  the  supervisors  of  the  county  were  special 
agents  of  the  electors  of  the  township  with  limited  powers, 
and  would  be  enjoined  at  the  suit  of  the  township  from 
delivering  the  bonds  to  the  vendee  of  the  company  named 
as  donee  in  the  election  proceedings.     Id, 

4.  Under  the  provisions  of  sec.  8,  art  1,  ch.  72,  Comp.  Rtats., 
it  is  only  necessary  to  a  right  of  recovery  against  a  railroad 
company  to  show  that  the  person  injured  was  at  the  time 
being  transported  as  a  passenger  over  the  defendant's  line 
of  railroad,  and  that  the  injury  resulted  from  the  manage- 
ment or  operation  of  said  railroad.  A  presumption  ther^ 
upon  arises  that  such  management  or  operation  was  negli- 
gent, and  it  can  be  met  only  by  showing  that  the  injury 
arose  from  the  criminal  negligence  of  the  party  ix^ured, 
or,  that  the  injury  complained  of  was  the  result  of  the 
violation  of  some  express  rule  or  regulation  of  said  rail* 
road  company  actually  brought  to  the  notice  of  the  party 
injured.     Missouri  P.  B.  Co.  v.  Baier 888 

Batifioation.    See  Pbincipal  and  Agent,  2. 

Knowledge  of  the  existence  of  a  right  or  defense,  and  the  in- 
tention to  relinquish  it,  must  concur  in  order  to  estop  a 
party  by  waiver.     Henry  <ft  Coatsworth  Co,  v.  Fisherdiek.  .••  900 

Beal  Estate  Agents.    See  Pbincipal  and  Agent,  2. 

Beoeiyers. 

In  winding  up  the  aflGsiis  of  an  inaoiTent  hank  under  the 
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staintes  of  this  state,  the  neeiTer  of  such  hank,  when  so 
ordered  by  this  court,  may  take  sach  steps  as  shall  be 
neoessary  to  enable  him  to  secure  poasession  of  the  assets 
of  such  bank,  or  their  Talue.  8UUe  «•  CbmwiereUU  S  jSEoo- 
ta^  BaaJb. ••• •••••.•.  174 

Recitals.    See  HoBTaAGBS,  4 

Beoordfl.    Bee  Insakitt,  2.    Shbeiffs  and  Oohstableb,  3. 

Befereea. 

The  findings  of  Act  in  the  report  of  a  reftree  will  not  be  dis- 
turbed, unless  manifestly  contrary  to  the  weight  of  the 
CTidenoe.     State  v.  Commercial  S  Savinge  Bank^ ••  174 

BegiBtration.    See  Mbchanigb'  Likns,  2l 

Behearing.    See  Sopebmb  Goubt,  L 

Belease.    See  Ck>NTBACTB,  7. 

Bemediea.    See  Ck>nBT8,  a 

Bemittitur. 

Where  a  Jury  includes  in  a  Terdict  for  a  plaintiff  a  sum  fbr  at- 
torney's fees  for  which  defendant  should  not  be  held  liable, 
a  judgment  entered  thereon  will  be  reversed  upon  reriew 
in  the  supreme  court  unless  the  plaintiff  files  a  remittitur 
for  said  sum.     Jones  Nat,  Bank  v.  Price. 898 

Bemonstranoe.    See  Liquobs,  1,  a 
Bepeal  by  Implication.    See  Statutes,  6. 

Beplevin.    See  Landlobd  and  Tbnajtt.    Libk& 

1.  Where  seyeral  mortgagees  joined  as  plaintiiBi  in  an  action 
to  replcTy  property  covered  by  their  mortgages,  which  had 
been  taken  from  their  poaNssion  under  writs  of  attach- 
ment against  the  mortgagor,  and  the  ivue  was  as  to 
whether  these  mortgages  were  void  as  to  creditors,  the 
fiusta  differing  as  to  the  different  mortgages,  an  instruction 
to  the  j  ury  to  find  generally  for  the  plaintifib,  if  they  should 
find  that  any  one  of  the  mortgages  was  good,  is  erroneous. 
Jonea V,' Laree 8ia 

8.  The  owner  contracted  to  sell  an  elevator  and  other  build- 
ings situate  upon  land  leased  to  him  for  a  term  of  yeara. 
The  purchaser  was  put  into  possession.  The  contract  pro- 
vided that  the  purchase  money  was  to  be  paid  in  install- 
mentB;  that  time  should  be  the  essence  of  the  contract; 
that  in  case  default  should  be  made,  the  contract  should 
become  void  and  the  purchaser  should  be  deemed  a  mere 
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tenant  at  will,  and  payments  made  become  forfeited  as 
stipnlated  damages;  that  apon  the  striet  performance  the 
owner  wonld  make  a  good  and  saffleient  bill  of  sale.  Notes 
were  given  for  the  deferred  payments.  Default  was  made 
by  the  purchaser,  and  the  owner  did  not  return  or  tender 
back  the  notes.  Rdd^  That  repleyin  would  not  lie  to  re- 
cover possession  of  the  property.     Oskamp  v,  OriteB 837 

Beputation  of  Witness.    See  Witnessjes,  2. 

Res  Adjudicata. 

1.  The  owner  of  a  building  brought  an  action  to  cancel  me- 
chanics' liens  filed  by  the  contractor.  The  defendant 
pleaded  a  claim  for  extra  work.  This  claim  was  dis- 
allowed and  the  liens  canceled  by  a  j  udgment.  The  plaint- 
iff then  sued  the  contractor  on  his  bond  for  damages  ftfr 
failure  to  protect  her  building  against  liens  and  complete 
the  building  within  the  time  fixed  by  the  contract.  Hddf 
That  the  contractor  could  not  maintain  in  the  latter  suit 
the  same  claim  for  extra  work  he  had  pleaded  in  the  for- 
mer case,  and  that  the  decree  in  the  former  action  in 
plaintiff's  favor  was  not  a  bar  to  the  latter  case.  Latta  v. 
Vina 619 

2.  Where  there  were  due  a  resident  of  Nebraska  from  a  rail- 
road company  operating  h  line  of  railroad  through  Iowa 
and  Nebraska,  wages,  which  in  Nebraska  were  exempt 
ftom  execution  and  attachment,  hue  which  by  means  of 
an  assignment  to  a  resident  of  Iowa  were  procured  by  the 
garnishment  of  the  company  in  Iowa,  to  be  applied  to  the 
payment  of  said  claim,  the  assignor  of  such  claim  is  liable 
to  such  debtor  for  the  amount  so  appropriated.  As  be- 
tween said  assignor  and  the  party  entitled  to  the  benefits 
of  such  exemption  in  Nebraska  the  proceedings  in  Iowa 
were  in  no  sense  res  atljudicata,     (yOmnor  «.  Walter 267 

Sesoission.    See  Sales,  6. 

Bes  G-estSB.    See  Evidbncb,  3. 

Besidenoe.    See  Divobcb,  3. 

Heview.  See  Appeal,  6.  Bill  of  ExcsFnoN&  Cbucinal 
Law,  2,  8.  Divobcs,  2.  Instbuctions,  6,  7,  10. 
Liquors,  1.    Neoligencb,  2.    New  Tbial,  2.    Bef- 

BBEKS.      BEMITTITUB.      TBIAL. 

1.  Evidence   examined,  and  held  sufficient  to  sustain  the 

judgment  of  the  district  court.     Forbes  v.  Petty 899 

Fhcenix  Mutual  Life  Ins,  Co.  v.  Brown 705 

WUde  ».  Wilde 891 
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2.  Where  there  is  no  question  of  law  inTolyed  and  the  judg- 
ment is  unsupported  by  evidence  it  will  be  reversed. 
LatUi  V.  Vud ^ 618 

8.  A  Judgment  cannot  be  reviewed  on  error  by  the  supreme 
court  unless  a  petition  in  error  has  been  filed  in  said  court 
therefor.     Wistedt  v.  Beekman^ 489 

4.  Where  a  record  presents  only  a  question  of  fact  to  be 
reviewed  upon  conflicting  evidence,  the  judgment  of  the 
district  court  will  be  affirmed.     FiUeg  v.  SeoUard 749 

6.  Assignments  of  error  involving  rulings  on  the  admission 
of  testimony  cannot  be  considered  unless  the  rulings  and 
testimony  have  been  preserved  by  a  bill  of  exceptions. 
Vineewtv,  State, 673 

6.  The  supreme  court  will  not  review  alleged  errors  of  law 
occurring  in  a  trial  to  the  district  court  unless  a  motion 
for  a  new  trial  is  made  there  and  a  ruling  had  on  such 
motion.      Withnellv.  Citg  of  Omaha 631 

7.  The  verdict  of  the  jury  will  not  be  disturbed  unless 
clearly  against  the  preponderance  of  the  evidence  upon 

which  the  cause  was  tried.     Lee  v.  Bruffmann 333 

Sun  Fire  Office  V.  Ayerst^ 184 

&  A  verdict  will  not  be  set  aside  as  unsupported  by  the  evi- 
dence if  there  is  competent  evidence  to  support  it.  Hodg* 
man  o.  Thomae^ 568 

9.  Upon  appeal,  as  to  equitable  issues,  the  decree  of  the 
district  court  will  be  reversed  when  it  is  clearly  sgainst 
the  preponderance  of  the  evidence,  upon  which  such  issues 
were  determined.    Emery  v,  Johneon 53 

10.  A  judgment  in  a  case  tried  without  a  Jury  will  not  be  dis- 
turbed because  of  the  admission  of  immaterial  testimony, 
where  the  testimony  properly  admitted  justifies  the  find- 
ing.    Dewey  fo,  Allf/ire 6 

11.  The  rulings  of  the  district  court  cannot  be  reviewed  in  the 
supreme  court  before  final  judgment  has  been  entered  upon 
the  merits  of  the  case  in  the  court  below.  SmHk  v,  JbAiuoa,  675 

13.  To  give  the  supreme  court  jurisdiction  to  review  a  case 
on  appeal  the  transcript  of  the  proceedings  must  be  filed 
within  six  months  alter  the  rendition  of  the  decree  sought 
to  be  reviewed.     Wtstedt  v.  Beekman 499 

13.  The  supreme  court,  though  trying  a  case  de  notfo  on  appeal, 
will  not  disturb  the  finding  of  the  district  court  unless  the 
finding  and  decree  cannot  be  reconciled  with  any  reasonable 
construction  of  the  testimony.     Oadeden  v.  Phdp9 590 


INDEX  961 

Heview — continued. 

14.  EzliibitB,  which  the  record  ehowe  were  offered  in  eTidence, 
will  not  be  presnnied  to  have  been  witlibeld  fh>m  the  con- 
eideration  of  the  jury,  in  support  of  a  contention  that  the 
Terdiet  was  nneopported  by  the  evidence.  Dawson  v.  lFt0- 
iam9 < , ,...;,       1 

16.  In  an  action  on  account  for  flonr  sold  and  delivered,  a  nnm- 
ber  of  defenses  were  set  np  which  the  proof  failed  to  sustain, 
and  the  jary  having  found  for  the  plaintiff,  held^  that  the 
judgment  was  right  and  no  error  in  the  record.  B^ed  «i 
DavU  MiUinff  Oo,^ 391 

16.  Where  averments  of  the  answer  are  met  in  the  reply  by 
matter  in  avoidance  conjointly  with  a  denial  of  such  aver- 
ments, the  special  finding  61'  a  jury  sustaining  such  denial 
will  not  be  set  aside  as  foreign  to  the  issues  joined.  Qvm 
Fire  Office  v.  Ayerst 184 

17.  Where  the  admissibility  of  evidence  is  for  the  first  time 
called  in  question  by  a  motion  to  strike  it  out  of  the  reoord^ 
it  is  very  questionable  whether,  under  any  drcumstancee, 
a  review  can  be  had  of  the  ruling  of  the  district  court  upon 
SDch  motion.     Lecv,BTugwiann. •..«....  983 

18.  On  proceedings  by  petition  in  error  to  reriew  a  judgment 
of  the  district  court,  the  minutes  of  the  judge  on  the  trial 
docket  will  not  bis  received  to  impeach  the  judgment  as 
entered  at  large  upon  the  journal  and  ai>proved  by  the 
judge.     Qcige  V.  Bloomington  Town  Co ^ 699 

19.  Where  only  questions  of  fact  are  involved,  as  respects  either 
the  ruling  of  the  trial  oonrt  upon  motions  supported 
and  resisted  by  afiSdavits,  or  upon  the  sufficiency  of  the 

evidence  to  sustain  the  verdict,  such  rulings  will  not  be 

disturbed  unless  clearly  vrrong.     Oortelyou  v,  McCarihp„...'^7i2 

20.  To  obtain  a  review  upon  error  of  matters  occurring  upon  a 
trial  in  the  district  court'  a  motion  for  a  new  trial  must  have 
been  made  in  that  court,  bat  in  the  absence  of  such  a  mo- 
tion this  court  will  examine  the  question  as  to  whether 
the  petition  states  a  cause  of  action.     Schmid  v.  Schmid....  629 

21^  When  a  jury  has  decided  a  question  of  fact  properly  sub- 
mitted, and  the  trial  judge  has  overruled  a  motion  for 
anew  trial,  thent  if  the  record  discloses  competent  evidence 
on  which  the  finding  may  hnve  been  hssed,  piich  finding 
cannot  be  disturbed  by  the  supreme  court.  Sonnenacfiein  v. 

•     Barteis ^ 592 

2SL  If  the  bill  of  exceptions  discloses  that  without  dotib'  im- 
portant evidence  has  been  therefrom  omitted,  the  setile- 

64 


962  INDEX. 

ment  And  sntbeDticfttioii  of  the  bill  of  ezoeptioot  iriU  not 
oootrol,  tboagb  therein  the  reeitatione  are  to  the  eontrarj, 
and  in  soch  caae  the  Terdiot  wiU  not  be  disturbed  as  con- 
trary to  the  evidenoa.    IkuMon  V.  WUliamB 1 

SS.  Where  incompetent  oTidenoe  ia  admitted  against  objee- 
tionii,  but  the  admiasion  of  snch  evidenoe  is  not  apt^cifically 
aasigued  as  eirar,  this  ooort  will  neverthelesa  disrejgard 
snch  incompetent  cTidence  in  considering  the  qncstion 
whether  the  yerdict  is  sostalned  by  the  evidence.  0»m- 
wnereUa  Nat  Bank  of  8L  Paml ».  BrUU ^...««. a2e 

94.  The  question  of  the  allowance  of  an  attorney's  Use  under 
the  Talned  policy  act  of  1 889  in  an  action  upon  an  insorance 
policy  cannot  be  raised  in  the  first  instance  in  the  sapreme 
ooort  Bach  fee  should  be  demanded  in  the  petition  and 
the  matter  presented  to  the  trial  ooort.  A  ruling  npon 
that  question  mi^  be  rcTiewed.    Oernum  Ins,  Co.  v.  Edd^,  461 

35.  After  the  submission  of  an  equitable  action  for  fiual 
determination,  th^re  was  no  pngudicial  error  in  reCosing 
an  amendment  of  plaintiff's  petition  proposed  to  meet 
the  alleged  prooA,  where,  npon  a  lull  consideration  of  all 
the  endence  upon  appeal  in  the  supreme  court,  it  is  found 
that  the  relief  prayed  most  in  any  event  be  denied. 
Harbaeh  v.  Marsha 32 

36L  Where  no  brieft  are  filed  by  either  party  in  the  case 
brought  into  this  court  on  error  the  court  will  examine 
the  pleadings  hnd  evidence,  and  if  the  Judgment  oonforma 
thereto  it  will  be  affirmed.  Particular  errors  in  a  record 
must  be  pointed  out  in  a  brief  of  the  par^  complaining. 
Phenix  InM.  Cb.  e.  Beams 483 

37.  Where  the  burden  of  proof  is  upon  the  plaintiff  to  estab- 
lish the  bona  fides  of  a  chattel  mortgage  wbereunder  ha 
claims,  a  Terdict  in  favor  of  defendant  will  not  be  set 
aside  on  the  ground  that  the  verdict  is  not  sustained  by 
the  evidence,  unless  the  evidence  offered  by  plaintiff  is  of 
a  clear  and  convincing  character.    FUxgeraldv,  Me^er.,,„,    SO 

28.  In  an  action  in  the  district  court  where  there  were  a 
number  of  defendants,  part  of  them  united  in  an  answer 
signed  by  an  attorney.  Subsequently  the  others,  by  a 
different  attorney,  filed  an  anstFcr  alleging  a  different 
'defense.  Alter  a  finding  and  Judgment  against  all  the 
defendants  a  motion  for  a  new  trial  was  signed  by  the  at- 
torney last  refer rt*d  to,  as  "attorney  for  delendants,"  and 
filed.  Heldf  In  the  absence  <*f  evidence  that  he  appeared 
for  the  defendants  who  Joined  in  the  fiat  anawer,  the 
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parties  for  whom  the  first  answer  was  filed  have  no 
Btanding  in  the  supreme  ooort  and  are  not  entitled  to 
haye  the  Judgment  reviewed*  Oage  «.  BlvamingUfn  Tinon 
Co • 699 

BevlTor.    See  Judombhts,  2. 

1«  The  courts  have  power  to  reviye  a  judgment  whieh  has 
become  dormant  by  lapse  of  time.     Boyd  v.  Fumum 390 

8.  Upon  the  facts  discussed  in  the  opinion,  hdd^  that  the 
action  to  reyiTC  a  dormant  judgment  was  properly  brought 
in  the  name  of  an  administrator  and  warranted  a  judg- 
ment of  reviyor.     Id, 

Bight  of  Way.    See  Ejectment,  1. 

Boads.    See  Highways. 

Bales.  See  CoHPOBATioNs,  1,  3.  Dubbss,  %  Evidsnce,  7, 9. 
Mechanics'  Liens,  13.  Mobtgaors,  5.  Pabtneb^ 
SHIP,  2.  Replevin,  2.  Shebiffs  and  Constables,  1. 

1.  Hartwigv,  Oordon,^ 657 

2.  Where  there  is  no  opportunity  to  inspect  the  commodity, 
the  rule  of  caveat  emptor  does  not  apply.  Omaha  Coal^ 
Coke  dt  Lime  Co.  v.  Fay 74 

3.  One  partner,  where  there  is  no  sufficient  reason  for  mak- 
ing a  sale,  cannot  sell  the  whole  of  the  firm  property  with- 
out consul  tation  with  or  consent  of  his  partner.  Horton  v. 
BloedortL 671 

i.  In  an  action  upon  an  account  for  goods  sold  and  deliyered 
a  question  aroee  as  to  whom  the  credit  was  extended.  The 
defendant  insisted  that  the  credit  was  extended  to  a  firm; 
and  the  plaintiff  that  it  was  extended  to  a  member  of  the 
firm  individually.  The  eyidence  discussed  in  the  opinion 
held  sufficient  to  sustain  a  yerdict  in  &vor  of  the  plaintiff. 
Deranlieu  v.  JandL.. 632 

fi.  Where  one  contracts  to  supply  a  commodity  in  which  he 
deals,  to  be  applied  to  a  particular  purpose  of  which  he  is 
aware,  under  such  circumstances  that  the  buyer  neces- 
sarily trusts  to  the  judgment  of  the  yendor,  there  is  an 
implied  warranty  that  the  commodity  shall  be  reasonably 
fit  for  the  purpose  to  which  it  is  to  be  applied.  Omaha 
Coaif  Coke  dt  Lime  Co.  v.  Fay 68 

6L  Certain  notes  secured  by  chattel  mortgages  were  given  for  a 
oom-aheller  which  was  warranted  to  shell  6,000  bushels 
per  day  with  eight  horses  to  furnish  power.  On  a  trial 
the  machine  could  not  be  made  to  work,  and  the  expert 
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•ent  by  the  oomfiany  was  anable  to  pnt  it  in  mDoing 
order.  Seldy  That  the  pnrchaaer  was  justified  in  returning 
it  promptly  afker  the  discoTery  of  the  det'ecU.  DavU  v. 
HwrU€rod$^ 864 

7.  In  the  aale  of  a  special  kind  of  a  known  general  material 
for  a  parttcnlar  pnrpoee,  the  eircnmstancee  implying  a 
warranty  that  the  material  is  reasonably  fit  for  the  purpose 
intended,  if  the  special  material  sold  requires  a  different 
manner  of  use  or  treatmi..«  in  applying  it  to  the  purpose 
intended  than  that  required  in  the  use  or  treatment  of  the 
same  general  material  of  other  kinds,  and  this  different 
requirement  is  known  to  the  seller  and  not  to  the  buyer, 
the  warranty  is  broken  if  the  buyer  uses  and  treats  the 
material  as  similar  material  is  customarily  treated,  and  if 
80  used  it  does  not  prove  reasonably  fit  for  the  purpose. 
Omaha  Cbo/,  Coke  A  Lime  Co,  v.  Faff 

&  An  instruction  is  erroneous  which  states  the  foregoing  rule 
but  omits  the  requirement  of  a  warranty  in  the  sale,  the 
fact  of  such  warranty  being  in  issue,  and  leaves  the  jury 
to  infer  that  there  may  in  such  case  be  a  recovery  in  the 
absence  of  a  warranty.    Id, 

9.  A  person  sold  lime  for  the  purpose  of  plastering  a  building, 
the  circumstances  justifying  a  finding  that  the  seller  im- 
pliedly warranted  the  lime  to  be  reasonably  fit  for  the 
purpose  intended.  The  lime  was  used  by  the  purchaser 
in  plastering  the  building.  The  work  proved  defective, 
and  the  evidence  sustained  a  finding  that  the  defect  was  in 
the  quality  of  the  lime.  The  purchaser  thereupon  papered 
the  side  walls  and  replastered  the  ceilings  with  another 
material.  He  then  brought  suit  against  the  seller  to  re- 
cover the  cost  of  such  papering  and  replastering.  JETe/tf, 
That  in  suoh  case  this  expense  could  not  be  recovered  un- 
less it  was  shown  (1)  that  the  defect  in  the  lime  could  not, 
by  a  person  accustomed  to  use  such  materials,  have  been 
discovered  before  it  was  used  in  making  plaster  and  ap- 
plied to  the  walls;  and  (2)  that  the  mode  of  remedying 
the  defect  was  reasonable  and  did  not  exceed  in  cost  that 
of  replastering  with  the  same  kind  of  material  of  good 
quality.     Id, 

Seoretary  of  State.    See  Impbachmbht. 

Seotion  Lines.    See  Highways. 

Seciirity,    See  Fbaudulbnt  Convbyancbs,  8. 

Sentenoe.    See  Criminal  Law,  9-lL 
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Separation.    See  Contbaoib,  6. 
Servants.    See  Mabteb  and  Sebvai^i: 

Set-Off  and  Connter-Olaim. 

!•  In  »  suit  on  a  note  hj  the  indorsee  thereof  after  doe, 
•gainst  the  maker,  the  latter  may  set  off  a  Judgment 
owned  by  him  against  the  plaintiff's  assignor  and  others, 
sooh  judgment  debtors  being  insolvent.     WiUmr  v.  Jeep..,  004 

t.  Any  set-off  to  a  promissory  note  which  would  have  been  ^ 

good  between  original  parties  may  be  pleaded  against  an 
indorsee  who  acquires  it  after  maturity,  as  he  takes  it 
subject  to  any  set-off  which  the  maker  had  against  any 
prior  holder.     Id, 

Si  In  a  suit  on  a  note  by  the  indorsee  thereof  after  due, 
against  the  maker,  the  latter  may  set  off  a  past  due  note 
owned  by  him,  made  by  others,  and  on  which  the  plaint- 
iff's assignor  is  liable  to  the  defendant  as  indorser,  such 
makers  and  indorsers  being  insolyent.     Id. 

4.  In  a  proceeding  to  obtain  possession  of  the  assets  of  an 
insoWent  bank  wrongfully  withheld  by  one  of  its  former 
officers,  such  officer  cannot  require  the  allowanoe  of  a  set- 
off or  counter-claim  as  a  condition  precedent  to  the  delivery 
of  the  possession  of  such  assets.  8UUe  v,  Commereial  dl 
8ating9  Bank 174 

Settlement.   See  Aocobd  and  Satisfaction.   Judomentb,0. 

Sheriff  Sales.    See  Hombstbads. 

SherifQl  and  Congtables. 

1.  Where  a  sufficient  inventory  has  been  filed  to  entitle  an 
execution  debtor  to  the  exemptions  provided  in  sections 
622  and  523  of  the  Code  of  Civil  Procedure,  it  is  the  duty 
of  the  officer  to  proceed  further  only  as  provided  in  said 
sections,  and  i^  notwithstanding  the  due  filing  of  the  in- 
ventory, the  officer  holding  an  execution,  without  compli- 
ance with  the  statute  in  such  case  made  and  provided, 
sells  the  property  held  by  him  under  his  execution,  he  is 
liable  on  his  bond  for  the  value  of  the  property  so  sold,  at 
least  to  the  limit  of  $500.     Kriesel  v.  Eddy 68 

%  Where  a  suit  in  attachment  was  brought  against  a  vendor 
of  a  stock  of  goods  on  the  ground  Uiat  the  sale  was  fraud- 
ulently made  to  defeat  creditors,  a  sheriff  seized  the  goods, 
judgment  was  rendered  sustaining  the  attachment,  and 
ordering  the  goods  sold.  Hdd,  That  the  record  of  said 
attachment  proceedings,  the  same  being  in  force,  was 
competent  evidence  on  behalf  of  the  sheriff  in  a  suit 
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broaght  against  him  for  the  anlawfal  ocniTeraioii  of  said 
stock  of  goods,  in  which  suit  he  pleaded  Justification  under 
said  attachment  proceedings,  and  that  the  sale  to  plaintiifs 
with  their  knowledge  was  frandnlentl  j  made  to  defeat  the 
creditors  of  their  yendors.     Sonnmaehein  o.  Barteii 593 

8.  A  mortgagee  of  chattels,  in  possesBion,  was  garnished  by  a 
judgment  creditor  of  the  mortgagor,  and  ordered  to  pay 
into  oourt,  as  garnishee,  any  surplus  remaining  after  pay- 
ment of  his  mortgage  debt  and  expenses,  which  he  failed 
to  do.  Pending  foreclosure  of  the  mortgage  a  writ  of  at- 
tachment was  levied  on  the  mortgaged  goods  subject  to 
the  mortgage  debt;  and  the  proceeds  of  the  sale  made 
under  the  mortgage,  after  payment  of  the  mortgage  debt, 
were  paid  to  the  attaching  creditor.  The  sale  not  having 
been  made  by  the  officer  levying  the  attachment,  and  the 
proceeds  not  having  come  into  his  hands,  it  was  kdd  the 
officer  levying  the  attachment  was  not  liable  to  the  fint 
garnishing  creditor  for  conversion  of  the  goods.  Downinf 
e.  Overmire 419 

Special  Findings.    See  Review,  16. 

Speciflo  Performance.    See  Pbivoipal  and  Agent,  9. 

State  Banks.    See  Receivebs.    Tbusts. 

State  and  State  Officers.    See  Impsachmikt.    Lbqibla- 

TIYB  APPR0PBIATI0K8,  9,  Z. 

Statute  of  Frauds. 

1.  A  petition  alleging  an  agreement  within  the  statute  of 
frauds,  but  not  alleging  that  such  agreement  was  in  writ- 
ing, is  sufficient  after  judgment  Sehmid  9.  Sehrnid, 629 

2.  An  oral  promise,  omitted  from  a  written  memorandum  to 
prevent  a  third  person  from  learning  of  it,  by  a  purchaser 
to  pay  an  employe  of  the  seller  wages  due  at  the  time  of 
sale,  as  part  consideration  Ibr  the  property,  is  not  within 
the  statute  of  frauds,  where  the  promisee  was  induced  to 
execute  the  writing  on  the  &ith  of  the  oral  promise.  Bor- 
nsUv,  PraU 

3.  A  parol  contract  provided  that  plaintiff  should  enter  his 
voluntary  appearance  to  a  suit  then  pending  to  forecloses 
mortgage  on  real  estate  owned  by  him  and  waive  the  nine 
montb'^*  stay  of  sale  of  the  premises  allowed  by  law,  in 
consideration  of  which,  defendant  should  bid  in  said  prem* 
ises  at  ihe  sale  under  the  foreclosure  proceedings  at  the 
amount  of  the  decree,  interest,  and  costs,  resell  the  same 


INDEX.  967 

Statute  of  TrBMds— concluded, 

*  at  private  sale,  aud  pay  plaintiff  the  amoant  realized  in 
excess  of  the  bid.  Held^  A  valid  contract  and  not  within 
the  statute  of  frands.     Jones  Nat.  Bank  v.  Price,* 891 

Statute  of  Limitations.    See  Advsbsb  Possbssioh.    Oob- 

POBATIONS,  3.      DlVOBCB,  6.      JUDGMENTS,  2. 

1.  Begins  to  ran  in  favor  of  the  drawer  of  a  check  at  the 
latest  after  the  lapse  of  a  reasonable  time  for  the  present- 
ment of  the  check.     Seroggin  v,  McClelland 644 

2.  A  stockholder  of  a  corporation  who  seeks  as  snch  to  im* 
press  with  an  express  trust  the  property  of  such  corpora- 
tion regularly  sold  at  judicial  sale  to  an  officer  of  snch 
corporation  should  commence  proceedings  within  a  rea- 
sonable time.  The  lapse  of  four  years  after  the  discovery 
of  the  alleged  fraud,  or  of  such  facts  as  were  sufficient  to 
demand  such  investigation  by  plaintiff  as  would  have 
disclosed  the  alleged  fraud,  bars  an  action  brought  for 
relief  upon  the  ground  of  such  fraud.    Horbach  v.  Marah,    22 

Statutes.  See  Constitutional  Law,  1,  3.  Elbotions,  2. 
Lbgislatiye  Appropriations,  8.  Table,  ante, 
p.  xlvii. 

1.  The  decedent  law,  chapter  57,  Session  Laws  of  1889,  is  void 
because  its  object  is  not  expressed  in  its  title,  and  because 
it  is  in  effect  amendatory  of  other  acts  which  it  does  not 
contain.     Trumblev,  Trumble 840 

3.  Under  the  title  of  an  act  to  amend  a  certain  other  act  no 
amendment  can  be  enacted  which  is  not  germane  to  the 
subject  of  the  original  act.    Id, 

3.  When  portions  of  an  act  are  invalid  because  not  within 
the  title,  the  whole  act  must  be  declared  void  if  it  is  ap- 
parent from  an  inspection  of  the  act  itself  that  the  invalid 
portions  formed  an  inducement  to  its  passage.     Jd. 

4.  When  the  journals  of  the  two  houses  of  the  legislature 
and  the  acts  of  the  governor  clearly  manifest  the  intention 
of  the  law-making  branches  of  the  government,  the  courts 
will  not  permit  the  will  of  the  people  so  manifested  to  be 
thwarted  by  the  error  or  dishonesty  of  an  enrolling 
clerk.     State  V.  Monre 18 

6.  Where  a  bill  has  been  attested  by  the  siffnatare  of  the 
presiding  officers  of  both  branches  of  the  legislature,  and 
signed  by  the  governor,  it  will  not  be  declared  invalid 
because  of  irregularities  in  the  proceedingi  of  the  legisla- 
ture where  no  express  provision  of  the  constitution  has 
been  violated.     Id, 
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0.  TlMtitleof  UwaolorF^bniarjlS,  1877, ''toT«iea1«tetfae 
parchaae  of  sapplies  for  the  pnblic  institatioDS  and  ezeca- 
tiTe  offioenof  the  sUtei"  is  not  brood  onoagh  to  inelndo 
a  repeal  by  impliootion  of  the  proTieiona  of  the  act  of 
Febmary  13, 1877,  for  the  auditing  by  the  board  of  pnblic 
lands  and  bnildingfl  of  acoonnts  for  money  diebnrsed  for 
the  support  of  the  pnblic  institutions  of  the  state;  In  re 
Board  of  PMie  Land$  and  Bnildingt 4M 

7.  Chapter  57,  Session  Laws  of  1889,  providing  for  the  de» 
■cent  of  real  property  and  the  distribution  of  personal 
proper^  of  intestates,  the  disposition  of  homesteads  of  in- 
testates, the  barring  of  an  insane  wife's  interest  in  the 
lands  of  her  husband  by  deed  of  her  guardian,  and  the  abo- 
lition of  the  estates  of  dower  and  curtesy,  is  Toid,  because 
it  contains  more  than  one  subject     TmmkU  v.  7Wtai62««...  34# 

8L  "A  bill  for  an  aet  making  an  appropriation  for  the  cnnuHt 
expenses  of  the  state  government,  *  *  «  end  to  pay 
miscellaneous  items  of  indebtedness  owing  by  the  state  of 
Nebraska,"  is  a  title  broad  enough  to  include  an  item  for 
expenses  of  impeachment  in  an  appropriation  bilL  flitals 
t.  Moore^ 17 

8u  Where  a  general  appropriation  bill,  carrying  an  item  for 
a  specific  purpose,  was  duly  paeaed  by  both  houses  of  the 
legislature,  but  by  a  clerical  error  of  an  enrolling  clerk  the 
amontit  was  afterward  increased,  and  the  bill  was  in  this 
condition  presented  to  and  signed  by  the  presiding  officora 
of  the  two  booses,  and  approved  by  the  goyernor,  AeU, 
that  the  bill  appropriated  for  the  purpose  specified  therein 
the  amount  stated  before  the  error  was  made.     /(i«... IS 

Stay,    See  Liquobs,  4. 

Stipiilationfl.    See  Bill  of  Ezgbptions,  1. 

Btookholders.    See  CofiPOBATioKS,  IM. 

Street  Bailways. 

The  granting  of  a  franchise  by  the  electors  of  a  city  to  a  cor- 
poration to  build  and  operate  a  street  railway  in  the 
streets  of  the  city  does  not  exempt  the  street  railway 
company  from  liability  for  ii^jories  caused  by  its  negli« 
genoe,  whether  such  negligence  consists  in  the  improper 
and  careless  management  of  its  property  or  in  the  charac- 
ter of  the  motive  power  employed  in  propelling  its  cars. 
lAneotn  Sapid  TranoU  Oo,  e.  NiehoU ^•.•... 

Streets.    See  Estoppbl,  1.    MsTROPOLrrAK  Citib& 

Subrogation.    See  Mkrgbb. 
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Subeoription.    See  Oobpobatiosb,  %  4 

Summons.    See  Judgmsnts,  11. 

A  summons  in  en  action  of  forcible  detelner,  issued  and 
senred  three  days  prior  to  the  day  appointed  for  trial,  in- 
dnding  the  day  of  aerrioe,  is  saflleient  to  confer  jnrisdio- 
tion  over  the  person  of  the  defendant.    Messick  e.  Wigent,  693 

Supreme  Court.    See  Ck)NBTiTUTioNAL  Law,  1.    New 
Trial,  1. 

"L  Motions  for  a  rehearing  in  cases  examined  by  the  oommis- 
sionen  may  be  Aled  as  in  cases  where  the  opinions  hare 
been  prepared  by  the  oonrt.  and  each  motions  will  be  con- 
sidered by  the  conrt  If  there  is  probable  error  a  re- 
hearing will  be  granted.  In  re  Supreme  Court  OvsMiis- 
tianers • 666 

S.  It  is  the  dnty  of  the  supreme  conrt  commissioners  to  ex- 
amine records,  hear  arguments,  consider  the  authoritiea 
bearing  upon  the  questions  involyed,  and  write  opinions 
conforming  to  their  views.  In  all  these  respects  they  are  . 
to  act  independently  of  the  court,  but  their  opinions  haTe 
no  force  or  effect  until  the  syllabus  of  each  case  is  ap- 
proTed  by  the  court  and  filed  by  itb    ItL 

Sunreys.    See  Bottndabibb,  % 

Taxation.    See  Constitutional  Law,  8l    Hbtsopolitav 
Cities,  1. 

Telegraph  Companies. 

The  legal  status  of  a  telegraph'6ompany  is  practically  thai 
of  a  common  carrier  of  intelligence  for  hire,  and  such  com- 
pany is  bound  to  correctly  and  promptly  transmit  and  de- 
liyer  messages  entrusted  to  it,  and  cannot  by  contract  re- 
lieve itself,  either  in  whole  or  in  part,  from  liability  ibr 
ii^ury  or  loss  resulting  from  its  own  negligence.  Feunfle 
Telegraph  Oo,  V.  Underwood • •• 816 

Tenancy.    See  Landlobd  and  Tenant. 

Time.    See  Appeal,  4,  5,  7,  8.    Banks  and  Banking,  i. 
Mechanics'  Liens,  4.    Bbpleyin,  d.    Summons. 

Titles  of  Aots.    See  Statutes,  1-3,  9. 

Torts.    See  Death  by  Wsonqful  Aoi; 

Township  Bonds.    See  Bailboad  Gk>MPANiBS,  9,  81 

Transoripts.    See  Appeal,  7,  a 

Trespassing  Animals.    See  Animai^  3,  4 
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Trial.    Bee  Instbttctioiib.    Jtmr,  L     Bxvikw,  14,  19,  36. 
Balks,  7,  a 

L  It  ie  not  leTeiiible  error  to  permit  »  JnTy  to  remain  in 
ohaige  of  »  deputy  eberiff  while  deliberating  upon  tbeir 
▼erdict  withont  hie  being  specially  sworn  by  the  coort  in 
that  behalf.    DeraaZtM  v.  JandL,. 532 

%  Error  committed  in  the  admiseion  in  eridence  of  a  written 
instrument,  without  proof  of  its  execution,  is  cured  where 
inch  proof  is  afterwards  made  before  the  party  offering  the 
instrument  has  rested  his  caee.    Jone9  o.  Lone 816 

8.  An  objection  interposed  to  a  question  not  answered  by  a 
witness  does  not  present  for  review  in  this  court  the  prc^ 
priety  of  a  similar  question  asked  at  a  later  stage  of  the 
examination  and  answered  without  objection.  Wheeler  e. 
VanSiekU^ «51 

4.  It  is  the  duty  of  the  court  on  its  own  motion  to  state  the 
issues  as  presented  by  the  pleading^  to  the  jury.  If,  how- 
CTer,  it  fails  to  do  so,  a  request  to  that  effect  must  be  made, 
and  upon  the  failure  an  exception  taken.  If  no  exceptions 
are  taken  and  the  objection  not  assigned  in  the  motion  for 
a  new  trial,  it  will  be  waived.    Barney  v.  Pinkham,^ 664 

6.  The  trial  court  may,  in  its  discretion,  require  that -offers  of 
evidence,  objected  to,  be  made  in  such  a  manner  as  not  to 
reach  the  ears  of  the  jury,  and  should  adopt  this  course 
where  the  offer  to  be  made  threatens  to  prejudice  the  party 
objecting  if  heard  by  the  jury.  A  verdict  will  not,  however, 
be  disturbed  because  of  the  refusal  of  the  trial  court  to  so 
order,  unless  it  is  apparent  flrom  the  reoord  that  there  was 
an  abuse  of  discretion,  (hnaha  Cbol,  Coke  4b  Lime  0».  v. 
Itqr.. 69 

Trover  and  Converaioii.    See  Evidenob,  fi.    Shbbiffb 
AND  Constables,  2. 

L  To  render  an  officer  liable  on  his  official  bond  for  the  con- 
version of  chattels  it  must  appear  that  he  has  made  sale 
of  the  property  levied  on,  or  received  the  proceeds  of  a 
sale  made  under  his  writ  A  mere  formal  levy  of  the 
writ  on  goods  in  the  possession  of  a  mortgagee,  where 
they  are  not  actually  removed  or  taken  into  custody,  or 
sold  by  the  officer,  or  the  proceeds  of  sale  paid  to  the 
officer,  will  not  render  the  officer  liable  for  their  conver- 
sion.   Downing  t.  Oefnatre. 419 

51  A  petition  in  an  action  in  the  nature  of  trover  averred 
ownership  generally  of  certain  chattels  in  the  plaintiffi 
The  defendant  denied  plaintiff's  ownership  and  alleged 
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Trover  and  Conversion^coneluded. 

ownership  in  one  B.  F.  S.,  and  a  seizare  by  defendant 
nnder  proceedings  against  B.  F.  S.  Held,  That  the  title 
to  the  chattels  was  properly  put  in  issue  by  these  plead- 
ings and  that  plaintiff's  case  was  sustained  by  proof  of 
ownership  in  Mrs.  S.,and  a  chattel  mortgage  made  by 
Mrs.  S.  to  the  plaintiff.     Keivanaughv.  Oberfelder 647 

Trusts.    See  Pledges,  2.    Statute  of  Limitations,  2. 

Where  persons  have,  by  the  fraudulent  conduct  of  themseWes 
or  their  agents,  obtained  possession  of  the  assets  of  an  in- 
solvent bank,  and  are  unable  to  return  to  the  receiyer  of 
such  insolvent  bank  the  said  assets  in  kind,  such  persona 
will  be  held  to  strict  accountability  for  the  value  thereof 
&ate  V.  Commercial  tSt  Savings  Bank 174 

Undertaking.    See  Appeal,  5. 
Usage.    See  Custom  and  Usaqb. 

XTsury,    See  Couets,  2. 

1.  A  purchaser  of  the  equity  of  redemption,  being  neither 
surety  nor  privy,  who  aaaumes  a  mortgage  as  a  ];>art  of 
the  purchase  price  of  land,  cannot  set  up  the  usurious 
contract  of  his  grantor  and  plead  usury  in  such  contract. 
McKaight  v.  Fhtlps 868 

2.  In  an  action  to  loreciose  a  mortgage  executed  to  secure  a 
note  given  in  payment  for  procuring  a  loan  the  court  will 
not,  on  motion  of  a  stranger,  in  default  of  an  appearance  by 
the  maker  and  a  plea  of  usury  by  him,  add  the  amount 

of  the  commission  note  to  the  interest  on  the  loan  for  five      « 
years  in  order  to  taint  the  transaction  with  usury.    Mar- 
Hug  r.  Bronaon 606 

3.  A  written  contract,  by  the  terms  of  which  a  commission 
merchant  in  Chicago  advances  money  to  a  grain  dealer  in 
Nebraska,  for  which  the  latter  agrees  to  pay  interest  at  the 
rate  of  seven  per  cent  per  annum,  and  also  to  pay  the 
commission  merchant  a  stated  sum  as  commissions  for  the 
sale  of  all  grain  purchased  with  the  money  borrowed, 
whether  the  borrower  sold  his  grain  through  the  com- 
mission merchant  or  elsewhere,  is  not  on  its  fSace  usurious, 
although  the  profits  to  the  commission  merchant  may 
exceed  the  higliest  lawful  rate  of  interest.  Morritsey.  v, 
Broamal 706 

0 

Vendor  and  Vendee.    See  Cobpobations,  1,  3.    Equity. 
Mechanics'  Liens,  13.     Mortc»agrs,  3.     Pabtneb- 
SHIP,  2,  3.     Pbincipal  and  Agent,  2.    Sales. 
1.  Persons  who  purchase  while  land  is  in  the  actual  occa- 
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]MinG7  of  another  an  charged  with  notice  of  his  rights  in 
the  premises.     Prine  «.  Syverton^ 800 

2.  If  a  vendee  in  possession  of  real  property  by  Tirtne  of  an 
executory  contract  for  the  purchase  of  the  same,  erects  im- 
provements thereon,  the  rights  of  the  vendor  in  said  prop- 
erty are  not  thereby,  of  necessity,  postponed  to  the  lien 
of  the  mechanic  or  material-man  under  the  mechanics' 
lien  law.     Picken$  e.  PlqtUmouth  InveBtmeni  Co 973 

3.  One  who  attempts,  in  an  action  against  the  equitable 
owner  of  land,  to  assert  a  mortgage  executed  in  fraud  of 
the  defendant's  rights  by  the  holder  of  the  legal  title,  is 
requited  to  show  affirmatively  that  he  took  such  mortgage 
fbr  value,  without  notice  of  the  equities  of  the  defendant^ 
relying  upon  the  apparent  ownership  of  the  mortgagor. 
Phanix  MutMol  Life  Jiis.  0^  «.  Brown^ 70S 

Venue.    See  Rbvisw,  19. 

1.  Under  sections  958a  and  9586  of  the  CJode,  an  affidavit  by 
a  defendant  for  a  ckiange  of  venue  of  a  cause  pending  be- 
fore a  justice  of  the  peace  is  sufficient  if  it  is  in  the  lan- 
guage of  the  statute.    PegUm  e.  Johnton 886 

3.  Where  an  affidavit  for  change  of  venue  states  that  the 
nearest  justice  to  whom  said  cause  could  be  transferred  is, 
as  affiant  verily  believes,  biased  and  prejudiced  against 
affiant  so  that  a  fair  and  impartial  hearing  cannot  be  had 
before  him,  it  is  error  for  the  justice  before  whom  the 
action  is  pending  to  order  the  venue  changed  to  such  neai^ 
•         est  justice.     Id, 

3.  Where  a  proper  affidavit  for  a  change  of  the  place  of  trial 
is  seasonably  filed,  and  the  provisions  of  the  statute  relat- 
ing to  the  payment  of  costs  have  been  complied  with,  it  is 
the  imperative  duty  of  the  justice  of  the  peace  before 
whom  the  objection  is  made  to  transfer  the  cause  to  the 
nearest  justice  of  the  county  to  whom  the  same  objections 
do  not  apply.    Id, 

Village  Boards.    See  Liquobs.    Mai^damus,  % 

Villages. 

An  order  incorporating  a  village  is  void  when  it  is  obtained 
from  the  county  board  by  means  of  a  paper  purporting  to 
be- a  petition  signed  by  a  majority  of  the  taxable  inhabit- 
ants of  the  territory  sought  to  be  incorporated,  'but  the 
signatures  attached  to  which  were  not  by  the  signers 
thereto  appended,  but  were  given  for  some  other  purpose 
aad  fraudulently  thereto  attached.     State  v.  Uridil 371 
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Voir  Dire.    See  Juby,  2-4. 

Voluntary  Appearance.    See  Oasnishmbnt,  4. 

Voluntary  Assignments. 

1.  SeyenJ  chattel  mortgaf^ei  made  aad  delivered  simaltane- 
otialj  to  seoare  different  creditors  of  the  mortgagor,  the 
deliTerj  being  to  one  of  the  mortgagees,  who  in  the  trans- 
action acts  for  himself  and  on  behalf  of  all  the  other  mort- 
gagees, do  not  constitnte  an  assignment  for  the  benefit  of 
creditors.     Jones  v.  Loree 816 

51  The  assignment  law  does  not  deprive  insoWent  debtors  of 
their  common  law  right  to  prefer  creditors.  The  law 
merely  prohibits  preferences,  with  certain  exceptions 
named  in  the  act,  when  made  in  the  assignment  itself^ 
and  preferences  made  within  thirty  days  before  an  as- 
signment actually  executed,  with  notice  upon  the  part  of 
the  creditor  preferred  that  the  debtor  was  then  insolvent 
or  contemplating  insolvency.    Kavanaughv.  Oberf elder., •,  647 

Voters.    See  Elbotions.    Indians. 

Vouchers.    See  Lbgislatiys  Appbopbiations,  1. 

Wages.    See  Rm  Adjudioata,  2. 

Waiver.    See  Appeal,  8.     Elections,  7.     Insubangb,  9, 
Mbchanios'  Liens,  13, 14.  Ratification.    Tbial,  4. 

Warehouse  Receipts.    See  Pledges,  1. 

Warranty.    See  Eyidbnob,  7.    Salbs,  5-0. 

Water  Companies. 

1.  A  provision  in  the  ordinance  of  a  city  granting  a  franchise 
to  sapply  water  to  the  city  requiring  that  *'the  grantee 
shall  constantly,  day  and  night,  except  in  the  case  of  an 
unavoidable  accident,  keep  all  fire  hydrants  supplied  with 
water  for  instant  service,  and  shall  keep  them  in  good 
order  and  efficiency, "  did  not  confSer  upon  the  owner  of 
property  destroyed  by  fire  a  right  of  action  against  said 
grantee  on  account  of  its  failure  to  furnish  water  as  stipu- 
lated, although  thereby  the  loss  by  such  fire  would  havs 
been  obviated.    Eaton  v.  Fairbury  Water-Works  Co 646 

%  Under  such  circumstances  such  grantee  is  not  liable  by 
reason  of  assuming  the  functions  which  might  properly 
belong  to  the  city,  for  the  reason  that  under  the  facts 
stated,  the  city,  if  performing  the  same  fuuctions,  would 
not  be  liable.    Id 647 

Witnesses.    See  Cbiminal  Law,  6,  6.   £vidbncb,7.   Homi- 

CIDB. 

L  Upon  a  second  trial  of  a  case  it  cannot  be  shown  for  the 


•74  INDEX. 

parpOM  of  impeachment  that  apon  a  former  trial  a  wit- 
nesB  failed  to  testily  as  to  certain  facts  covered  by  his  ex- 
amination Qpon  the  second  trial,  unless  it  be  also  shown 
that  he  iras  interrogated  as  to  such  facts  or  that  his  atten- 
tion was  otherwise  directed  thereta     Wheeler  «.  Vam  9iMe,  8S1 

flL  ETidence  of  the  general  lepntation  of  a  witness  for  truth 
and  yeracity,  to  be  arailable  for  the  impeachment  of  snch 
witness,  most  haye  reference  to  snch  repatation  at  his 
present  or  recent  place  of  residence.  It  should  not  relate 
to  a  residence  which  had  ceased  two  and  a  half  years  b^ 
fore  such  witness  testified.    Sun  Fire  Office  v.  Ayeni  .......  184 

Zm  Under  the  proTision  of  section  331  of  the  Code  of  Clyil 
Procedure,  a  wife,  over  her  husband's  objection,  cannot 
be  required  to  testily  as  to  foots  which,  it  is  claimed  by 
the  adverse  party,  would  show  that  a  transfer  of  property 
from  her  husband  to  herself  was  fraudulent.  Neither  can 
the  husband  under  like  droumstances  be  compelled  to 
testify  as  against  his  wifo.    NUemd  v.  KaiM 47 

Words  and  Phrases. 

''AAjaoent"    MeOomUek  v.  Oit^  of  Omaka 88S 

**Oaveat  emptor J^    Omaha  Ctool,  Ooke  ^  Lime  Oe.  «.  Fag^ 74 

"Owner.''    Lftfl^  v.  Svoboda 370 

"Viewing."    Laneaeier  Ooumiif «.  Ho^fohe^ 89S 

Writs.    See  BuMMom 
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